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•    ROBERT  L.  CARUTHERS,     -    -    -    Lebanon. 
ARCHIBALD  WRIGHT, Memphis. 

ATTOB5ET    GENERAL   OF   TENNKSSEE, 

JOHN     W.    H  E  A  D , 


The  Hon.  Robert  L.  Carutheus  resigned  his  jjoaitioii 
ou  the  Supreme  Bench  ;  and  the  Hon.  W.  F.  Cooper 
was  elected  in  liis  place.  No  term  of  the  Court  was 
l»c!d  after  liis  election,  until  the  war  ended.  Ou  the 
termination  of  the  war,  His  Excellency,  W.  G.  Brown- 
^^^',  appointed  the  following  Judges  of  the  Supremo 
Court  : 

IIox.  Samuel  MiixroAN, Greeneville. 

*  J.  0.  Shacklepord, Clarksville. 

*  A  LViN  Hawkins, •...•....  Huntingdon, 


Most  of  this  Volame  was  prepared  during  the  ex- 
dtement  of  the  winter  of  18ftl.  The  remainder  has 
been  prepared  in  the  midst  of  professional  engagements. 
This,  I  trust,  will  cause  the  errors  it  may  contain,  to 
be  overlooked  by  the  Profession.  Mistakes  in  the  pub- 
lication  of  books  are  unavoidable  ;  and  none  but  those 
vho  have  tried  the  experiment,  can  appreciate  the  diffi- 
eolties  and  labors  incident  thereto.  It  has  been  my  aim, 
while  in  office,  to  accommodate  and  further  the  interest 
of  the  Lawyers,  throughout  the  State.  How  far  1  have 
sacceeded,  is  for  them  to  determine.  To  them  and  to 
the  distinguished  members  of  the  Court,  I  return  my 
thanks  for  their  kind  indulgence  and  generous  aid,  in  the 
discharge  of  my  official  duties. 

BEPOBTER. 


CASES  ARGUED  AND  DETERMINED 

IN  THE 

SDPREME  COURT  OF  TENNESSEE, 

FOR  THK 

EASTERN  DIVISION. 


KNOXVILLE:    SEPTEMBER  TERM,   1859. 


Hatnbs  Walker,  Ex,r  v.  John  A.  Skeene  et  at 

Will.  Evidence,  Interest  of  vntnsM,  It  is  a  well  settled  rule  of 
eridence,  that  a  witness  is  competent  who  is  called  to  testify  against 
^15  interest,  or  where  he  is  equally  interested  on  both  sides  of  the 
cause,  so  that  his  interest  on  one  side,  is  counterbalanced  by  his  inter- 
est  on  the  other.  Thia  rule  of  evidence  obtains  in  contests  about 
wilU,  as  in  other  civil  suits. 

Samk.  Same.  Doubt  as  to  interest  The  question  of  competency  is, 
in  all  cases,  a  collateral  one;  and  it  is  not  proper  to  reject  the  witness, 
altogether,  because  of  the  difficulty  of  ascertaining  his  interest.  A 
witness  is  presumed  to  be  competent,  and  the  onua  of  showing  hi.s  in- 
competency is  upon  the  objecting  party.  If  ho  fails  to  establish  his 
incompetency,  or  his  interest  is  left  in  doubt,  it  is  proper  to  permit 
the  witness  to  be  examined  and  let  it  go  to  his  credit. 
Sajte.  Same.  Question  may  be  submitted  to  the  Jury.  The  question 
as  to  the  competency  of  a  witness  is,  usually,  to  bo  determined  by  tho 
Court ;  but,  as  it  often  depends  upon  the  decision  of  intricate  ques- 
tions of  fact,  the  Court  may,  in  its  discretion,  takeihe  opinion  oi  the 
jury  upon  the  facts. 

Samk.  Same.  Act  of  1784.  Witness  not  to  be  interested  in  the  de- 
vise of  the  lands.  By  the  act  of  1784,  a  witness  to  a  will  of  real  es- 
tate is  competent  to  prove  the  due  execution  of  said  will,  provided 
be  is  not  interested  in  the  devise  of  such  lands,  although  such  witness 
may  be  a  legatee  as  to  the  personalty. 
1 
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6.  SiiHX.  Same.  Same.  Witness  must  he  eonypetent  when  the  vnll  ta 
attested.  Under  the  act  of  1784,  the  witnesses  to  a  will  must  be  conn- 
petent  at  the  time  of  their  attestation  of  such  will ;  and  if  the  will  be 
once  properly  attested,  no  subsequent  event  can  destroy  its  validity. 

6.  Sams.  Same.  Same.  CkmstrueOon  of.  The  language  used  in  the 
will,  *'  provided  they,  the  said  John  Walker  and  James  E.  Walker 
support  their  sister,  Elizabeth  Walker,  so  long  as  she  remains  single," 
in  reference  to  the  land  there  given  them  by  the  testator,  creates  in 
her  no  estate,  or  interest.  *  Her  support  is,  simply,  a  personal  charge 
on  said  devisees.  There  is  no  charge  upon  the  estate,  and  the  compe* 
tency  of  said  witness  is  not  affected  by  said  provision. 

7.  Sams.  Question  reserved.  If  an  attesting  witness  takes  an  interest 
in  the  devise  of  lands  under  the  will,  which  is  neutralized  or  over* 
balanced  by  a  contrary  interest  of  equal,  or  greater  value  in  the  estate, 
in  case  of  an  intestacy,  or  from  other  cause,  is  he  competent  under 
the  act  of  1784  to  prove  the  will  ? 


FROM  JEFFERSON. 


This  cause  was  tried  before  Welcker,  J.,  and  a  jury. 
There  was  a  verdict,  and  judgment  against  the  will.  To  re- 
verse said  judgment,  an  appeal  in  error,  was  prosecuted.  The 
facts  are  stated  in  the  opinion  of  the  Court. 

J.  P.  Swan,  for  the  plaintifiF. 

R.  McFarland,  for  the  defendants. 

Wrioht,  J.,  delivered  the  opinion  of  the  Court. 

This  case  involves  the  question  of  the  validity  of  the  last 
will  and  testament  of  John  Walker,  deceased,  and  was  tried  in 
the  Circuit  Court  of  Jefferson  county,  upon  an  issue  of  devi- 
savit  vel  nouy  which  was  found  by  the  jury  against  the  will, 
and  judgment  rendered  accordingly;  to  reverse  which  this 
writ  of  error  is  prosecuted. 

This  will  is  attested,  only,  by  two  subscribing  witnesses, 
namely,  Daniel  Carter  and  Elizabeth  Walker-^the  latter  a 
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child  of  the  testator,  and  in  the  e7ent  of  intesiacj/j  an  heir  at 
law  and  distributee  in  his  estate. 

He  died  seized  and  possessed  of  both  real  and  personal 
property,  and  the  will  embraces  both ;  and  under  itj  the  wit- 
ness, Elizabeth  Walker,  is  entitled  to  yarions  legacies  of  per- 
sonal estate,  but  takes  no  interest,  whatever,  in  the  lands  of 
the  testator.  He  left  nine  children,  or  their  legal  representa- 
tiyes;  and  since  the  death  of  the  testator,  the  said  Elizabeth 
Walker  has  intermarried  with  Wm.  Cluck. 

Upon  the  trial  in  the  Circuit  Court,  after  the  will  had  been 
duly  proved  by  Daniel  Carter,  one  of  the  attesting  witnesses, 
the  plaintiff  offered  to  prove  said  will  by  the  said  Elizabeth, 
now  Elizabeth  Cluck — the  other  subscribing  witness — ^but  the 
defendants  objected  to  the  proof  of  said  will  by  the  said  Eliz- 
abeth, on  the  ground  that  she  was  totally  incompetent ;  where- 
upon, the  plaintiff  offered  to  prove  by  others,  and,  also,  by  the 
witnesses  to  said  will,  that  her  interest  would  be  much  greater 
without  the  will,  as  an  heir  of  the  testator,  John  Walker,  than 
if  said  will  were  established ;  but  the  Court  refused  to  hear 
this  testimony,  and  held  that  she  was  an  incompetent  witness 
to  prove  the  execution  of  the  will. 

In  this  there  is  error.  Tested  by  the  rules  of  the  common 
law,  there  can  be  no  doubt  as  to  this  question.  No  principle 
is  better  settled  than  that  where  a  witness  is  produced  to  tes- 
tify (Mffaintt  hu  interest^  or  where  he  is  equally  interested  on 
h€4Ji  sides  of  the  cause^  so  that  his  interest  on  one  side  is 
counterbalanced  by  his  interest  on  the  other,  the  rule  that  in- 
terest disqualifies  does  not  apply,  and  the  witness  is  competent. 
1  Greenl.  Ev.,  sees.  891,  899,  410,  420. 

It  has  been  repeatedly  held  that  a  witness,  whose  interest 
under  the  will  is  balanced  by  his  interest  in  the  estate  in  case 
of  an  intestacy,  is  competent  either  to  support  or  invalidate 
it ;  or  where,  from  any  other  cause,  his  interest  under  the  in- 
strument is  neutralized  by  an  opposing  interest  against  it. 
Garland  v.  Crow's  ExWs,  2  Bail.  24 ;  Allen  v.  Allen^  2  Tenn. 
172;  4  Des.,  282;  Thompson  v.  Sherman^  1  Bibb,  401; 
Bacon  v.  Bacon,  17  Pick.,  184. 
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If  this  be  the  rule  in  the  case  of  a  balanced  interest,  why  is  it 
not,  a  fortiori,  the  rule,  where  the  witness  comes  to  testify 
against  his  interest  ?  Allen  v.  Alleriy  was  a  case  where  the 
witnesses  were  held  competent,  and,  as  we  understand  it,  if 
they  had  testified,  it  would  have  been  against  their  interest. 

But  it  is  contended  by  the  counsel  of  the  defendants  in  er- 
ror, that  these  principles  can  have  no  application  here,  because 
to  ascertain  where  the  interest  of  the  witness  lies  would  in- 
volve a  collateral  inquiry  wholly  impracticable,  unless  the 
Court  were  to  take  an  inventory  of  the  estate,  its  debts,  &c. 
We  do  not  assent  to  this  argument.     Is  not  the  question  of 
competency  in  all  cases  a  collateral  question  ?     And  will  it  do 
to  reject  the  witness  altogether  because  of  the  difficulty  of  get- 
ting at  his  interest  ?     If  it  be  of  a  doubtful  nature,  the  objec- 
tion goes  to  his  credit,  and  not  to  his  competency.     He  is  al- 
ways presumed  to  be  competent,  and  it  lies  upon  the  objecting 
party  to  sustain  his  exception  to  the  competency ;  and  if  he 
fails  satisfactorily  to  establish  it,  the  witness  is  to  be  sworn. 
1  Greenl.  Ev.,  sec.  890,     It  is  usually  a  question  for  the  Court, 
and  often  depends  upon  the  decision  of  intricate  questions  of 
fact,  and  the  Judge  may,  in  his  discretion,  take  the  opinion  of 
the  jury  upon  them.     1  Greenl.  Ev.,  sees.  422  to  425.    But 
we  know  of  no  authority  for  the  rejection  of  the  witness  alto- 
gether, because  of  the  difficulty  of  arriving  at  his  interest ; 
and  apprehend  that  the  rules  of  evidence  upon  this  subject,  in 
'testamentary  causes,  must  be  the  same  as  in  other  civil  suits. 
Moreover,  we  venture  the  remark,  that  as  to  most  estates,  the 
question  will  be  easily  decided.     It  must  have  presented  itself 
in  the  cases  of  balarced  and  neutralized  interests  to  which  we 
iave  referred. 

The  next  question  is,  whether  Elizabeth  Walker  was  com- 
petent to  attest  the  paper  as  one  of  the  two  witnesses  required 
by  law  to  a  will  of  real  estate,  under  the  act  of  1784,  ch.  22, 
sec.  11?  The  will,  by  this  act,  is  to  *'be  subscribed  in  the 
testator's  presence,  by  two  witnesses  at  least,  no  one  of  which 
shall  be  interested  in  the  devise  of  the  said  lands.''  We  are  here 
to  be  governed  by  the  common  law,  save  where  it  is  changed 
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bj  this  act.  And  we  must  bear  in  mind  that  a  statute  is  not 
to  be  held  to  alter  the  common  law  farther,  or  otherwise  than 
the  act  expressly  declares.     7  Bac.  Ab.     (Title  Statute  I — 4.) 

It  is  well  settled  in  North  Carolina  that  the  witnesses  should 
possess  the  character  required  by  the  act,  at  the  time  of  their 
attestation ;  and  if  the  will  be  once  properly  attested,  no  sub- 
sequent events  can  destroy  its  validity.  Allison  v.  Allison^ 
4  Hawks,  141;  Tucker  v.  Tucker^  6  Ird.,  161.  And  so  is 
the  rule  in  Allen  v.  Allen,  2  Tenn.,  172,  and  the  weight  of 
authority  elsewhere.     Modem  Probate  of  Wills,  475,  487-8-9. 

Here  then  are  the  two  subscribing  witnesses,  and  neither  of 
them  18  interested  in  the  devise  of  any  of  the  lands  in  the 
wilL  The  act  does  not  say  that  no  will  shall  be  good  to  pass 
any  estate  in  lands,  unless  it  be  subscribed  by  two  witnesses, 
neither  of  which  shall  be  interested  in  any  gift  in  the  same 
contained.  No  such  thing :  And  nothing  of  the  kind  was  in- 
tended. That  was  left  as  at  common  law.  The  fact  that 
Elizabeth  Walker,  in  the  case  of  an  intestacy  of  her  father, 
might  be  one  of  his  heirs  and  distributees,  did  not  destroy  her 
qualification,  under  the  act,  as  a  witness  to  his  will.  This  is 
decided  in  Allen  v.  Allen,  2  Tenn.,  172.  Neither  did  the 
fact  that  she  had  legacies  of  personal  estate  under  the  same 
will.  This  position  is  embraced  by  the  reasoning  in  the  same 
authority.  The  question  came  directly  up  in  WinanCs  Heirs 
T.  Winanfs  Devisees^  1  Mur.,  148.  The  case,  as  reported,  is 
as  follows : 

"  The  testatrix,  Penelope  Winant,  duly  published  her  last 
will  and  testament  in  writing,  in  the  presence  of  James  Word 
and  Margaret  Houghton,  the  only  subscribing  witnesses  there- 
to, in  which  was  contained  the  following  clause,  to  wit :  'I 
give  and  bequeath  unto  Margaret  Houghton  one  woollen  wheel, 
one  white  round  table,  all  my  chairs,  and  six  months  to  live 
in  the  house,  if  she  chooses.*  Margaret  Houghton  was  one 
of  the  subscribing  witnesses  to  the  will,  and  the  question  re- 
ferred to  this  Court  was,  whether  the  said  Margaret  was  com- 
petent to  prove  the  will  as  to  the  real  estate  ? 

*'  By  the  Court :    The  devise  to  the   witness,  Margaret 
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Houghton,  of  permission  to  stay  six  months  in  the  honse  if  she 
chooses,  conveys  to  her  no  title  either  to  the  house  or  land ; 
and  the  will  being  suiSSciently  proved  as  to  the  personal  estate 
by  the  other  witness,  there  appears  to  be  no  such  interest  in 
Margaret  Houghton  as  to  destroy  her  competency  as  a  witness 
to  prove  the  will  for  the  lands/* 

To  the  same  effect  is  the  doctrine  of  Tucker  v.  Tucker^  5 
Ird.,  161.  And  the  position  is  fortified  by  Allison  v.  Allison, 
4  Hawks.,  141 ;  Daniel  v.  Proctor,  1  Dev.,  428 ;  Old  v.  Old, 
4  Dev.,  500 ;  and  Matthews  v.  Marchanty  3  Dev.  and  Batt.,  40. 

We  are  to  remember,  too,  that  where  a  will  disposes  of  both 
real  and  personal  estate,  so  far  as  the  attestation  of  the  sub- 
scribing witnesses  is  concerned,  it  may  be  good  as  to  the  one 
species  of  property,  and  not  as  to  the  other.  Tucker  v. 
Tucker,  5  Ird.,  161. 

We  have  said  that  Elizabeth  Walker  was  not  interested  in 
the  devise  of  any  of  the  lands  in  this  willj  for  the  words : 
"  Provided  they,  the  said  John  Walker  and  James  E.  Walker, 
support  their  sister  Elizabeth  Walker  so  long  as  she  remains 
single."  used  in  the  4th  clause  of  the  will,  in  reference  to  the 
land  there  given  them  by  the  testator,  create  in  her  no  estate, 
or  interest.  Her  support  is,  simply,  a  personal  charge  on  the 
devisees,  John  and  James  E.  Walker,  in  respect  of  the  estate 
in  their  hands.  They  take  the  estate  on  condition  of  paying 
the  charge,  and  if  they  had  died  in  the  lifetime  of  the  testa- 
tor, the  charge  would  have  ceased ;  and  if  they  refuse  to  ac- 
cept and  perform,  the  devise  is  void,  and  the  heir  may  enter. 
There  is  no  charge  upon  the  estate.  Jackson  v.  Bull,  10 
Johns.  R.,  149 ;  Jackson  v.  Martin,  18  Johns.  R.,  32,  37. 

We  have  been  referred  to  the  case  of  Gf-ass'  Heirs  v.  Q-asB* 
ExWsy  8  Hum.,  278,  as  an  authority  in  support  of  the  judg- 
ment of  the  Circuit  Court.  But  it  is  manifest  that  case  can 
have  no  application  here.  David  Gass,  the  witness  there,  was 
neither  an  heir  or  distributee  in  the  supposed  testator's  estates 
and  did  not  come  to  testify  against  his  interest,  or  in  the  case 
of  a  balanced  interest.  He  was  a  legatee  under  the  will, 
and  an  attesting  witness  to  the  codicil,  and  in  effect,  was  ex- 
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unined  in  support  of  bothj  against  the  heirs  at  law  and  dis- 
tribuUes  ;  and  was,  therefore,  an  interested  witness,  and  in- 
admissible upon  common  law  principles,  unless  that  interest 
were,  in  some  proper  way,  removed ;  which  was  not  done,  or 
attempted.  No  qaestion  was  made  upon  the  aet  of  1784,  and 
none  conld  have  been  made ;  for  the  witness  was  not  interested 
tfi  the  devise  of  the  lands,  the  gift  to  him  being  merely  a 
legacy  of  personal  estate. 

It  is  not  intended,  and  we  do  not  decide,  as  to  the  qualifi- 
cation of  a  witness  under  the  act  of  1784,  to  attest  a  will, 
where  he  takes  an  interest  in  the  devise  of  the  lands  under 
it,  which  is  neutralized  or  over-balanced  by  a  contrary  inter- 
est of  equal  or  greater  value  in  the  estate  in  case  of  an  in- 
testacy, or  from  other  cause.  At  common  law,  in  such  a  case, 
we  have  seen  the  witness  would  be  competent.  But  it  may 
not  be  so  under  the  act  of  1784  ;  and  as  it  is  not  necessary 
here,  we  do  not  dispose  of  the  question.  AUen  v.  Allen,  2 
Tcnn.,  173-4. 

We  are,  therefore,  of  opinion,  that  Elizabeth  Walker  was 
a  competent  witness  to  this  will  under  the  act  of  1784  ;  and 
that  apon  proving  the  facts  proposed  to  be  established,  but 
which  were  rejected  by  the  Circuit  Court,  she  may  very  well 
testify  as  a  witness  to  the  will. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and 
the  canse  remanded  for  another  trial. 
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Estoppel.  Wf^en  common  source  of  title.  Privies  in  estate  estopped. 
If  parties  derive  title  to  real  estate  from  a  common  source,  they  ase 
estopped  from  denying  the  seizure  and  title  of  the  original  claimant 
from  whom  they  derive  title.  "When  parties,  if  living,  would  thus 
he  estopped,  their  heirs  and  privies  in  estate,  are  likewise  estopped. 
Same.  Same.  Deraignment  of  title  not  required.  In  an  action  of 
ejectment,  if  the  defendant  is  thus  ettopped  from  denying  title,  the 
plaintiff  is  not  rec^uired  to  deraign  his  title  any  farther  than  to  the 
common  source. 

Statute  of  Limitations.  Disability.  If  the  husband  acquires  land 
in  right  of  his  wife,  and  conveys  the  same  by  deed,  and  delivers  the 
possession  thereof— the  wife  not  uniting  in  said  conveyance —there 
being  issue  of  the  marriage  at  the  date  of  the  deed  ;  and-  the  husband 
survive  the  wife,  the  statute  of  limitations  does  not  begin  to  run 
against  the  heirs  of  the  wife,  until  the  death  of  the  husband. 
Demureer.  Declaration.  Statement  of  plaintiff^s  interest  in  the 
land.  Act  of  1852,  ch.  152.  The  omission  to  state  in  the  declaration 
the  extent  of  the  plaintiff's  claim,  whether  the  whole,  or  an  undivided 
interest  in  the  land,  is  not  fatal  on  demurrer.  After  judgment,  any 
defects,  or  imperfections  in  matters  of  form,  may  be  amended  by  the 
Court  in  which  the  judgment  is  rendered,  or  the  Court  to  which  it 
shall  be  removed  by  writ  of  error,  or  appeal,  if  substantial  justice  rcf- 
quire  it ;  and  if  the  amendment  be  in  affirmance  of  the  judgment. 


FROM   GREENE. 


This  caiise  was  tried  at  the  June  Term,  1869,  of  the  Cir- 
cuit Court,  Patterson,  J.,  presiding.  Verdict  and  judgment 
for  the  plaintiffs.     The  defendants  appealed. 

Nelson,  and  T.  D.  &  R.  Arnold,  for  the  plaintiffs  in  error. 

MiLLiaAN,  Maxwell  and  Dbadrick,  for  the  defendants  in 
error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 
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This  is  an  action  of  ejectment,  in  which  the  plaintiffs  below 
insist  they  have  shown  a  title  in  themselves  to  the  land  in 
dispute  in  two  modes :  First,  by  a  regular  chain  of  convey- 
ances from  the  State ;  and  next,  by  placing  the  defendants 
in  such  an  attitude,  in  relation  to  this  land,  toward  themselves, 
as  that  they  are  estopped  to  deny  their  title. 

The  facts  upon  the  question  of  estoppel  are  these:  Adam 
Dunwoody,  at  a  very  early  day,  resided  upon  the  land  for 
several  years,  and  died,  leaving  four  children,  to  wit :  Wil- 
liam, James,  Margaret  and  Esther.  Previous  to  his  death  he 
made  a  will,  dated  the  11th  of  June,  1794,  in  which  he  de- 
vised this  land  to  his  son  William.  William  died  intestate, 
unmarried  and  without  issue,  and  the  land  descended  to  his 
sisters  Margaret  and  Esther,  and  to  his  brother  James,  as  his 
heirs  at  law.  Esther  married  John  Bonham  ;  and  Margaret, 
on  the  19th  of  December,  1810,  married  Hugh  Wear.  On 
the  12th  of  October,  1816,  the  said  Bonham,  Hugh  Wear  and 
James  Dun  woody,  for  the  consideration  of  $1140.00,  con- 
veyed this  land,  by  deed  in  fee  simple,  with  covenants  of  gen- 
eral warranty,  to  Joshua  Royston,  who,  about  that  time,  en- 
tered into  possession  of  the  land,  claiming  it  as  his  own,  and 
continued  so  to  hold  and  claim  it  till  his  death ;  and  the  de- 
fendants below,  the  tenants  in  possession,  who  are  his  heirs  at 
law,  have  so  held  and  claimed  ever  since.  This  deed  was  duly 
proved  at  the  July  sessions,  1817,  of  the  County  Court  of 
Greene  county,  and  registered  in  that  county  on  the  18th  of 
October  of  the  same  year.  In  it  the  said  Bonham,  Hugh 
Wear  and  James  Dunwoody,  are  described  as  the  heirs  of 
William  Dunwoody,  deceased,  and  legatees  of  Adam  Dun- 
woody,  deceased.  Margaret,  the  wife  of  Hugh  Wear,  and 
Esther,  the  wife  of  Bonham,  did  not  unite  in  said  deed,  and 
were  not  parties  to  it.  The  said  Margaret  died  the  29th  of 
March,  1825,  and  the  said  Hugh  Wear,  in  September,  185(5. 
The  plaintiffs  are  the  children  of  Hugh  and  Margaret  Wear, 
and  commenced  this  action  of  ejectment  on  the  3d  of  March, 
1858,  for  the  recovery  of  the  one  undivided  third  part  of  the 
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said  tract  of  land,  as  the  heirs  at  law  of  their  mother,  the 
said  Margaret. 

So  far  as  it  may  be  material  to  this  controversy,  we  are 
warranted  in  assuming,  not  only  from  the  facts,  but  because 
the  jury  have  so  found,  under  proper  instructions  from  the 
Court,  that  Hugh  and  Margaret  Wear  had  issue  of  their  mar* 
riage  prior  to  the  execution  of  the  deed  to  Joshua  Royston. 

It  is  true,  there  may  be  no  very  direct  evidence  that  Joshua 
Royston  held  under  this  deed ;  but  still  the  proof  that  he  did 
60  is  very  strong,  and  we  are  satisfied  he  did.  It  is  not  at* 
tempted  to  show,  or  pretended  that  he  held  under  any  other 
title.  In  addition  to  the  fact  that  he  took  possession  of  this 
land  about  the  date  of  the  deed,  he  is  proved  to  have  stated 
that  he  had  bought  and  lived  on  the  land  that  Adam  Dun* 
woody  died  on.  The  jury,  under  proper  instructions  from  the 
Court,  have  also  found  this  matter  in  favor  of  the  plainti^, 
and,  we  think,  were  well  warranted  in  so  doing.  Indeed  any 
other  conclusion  would  be  unreasonable. 

Upon  these  facts,  we  think  the  defendants  below  were 
estopped  to  deny  the  seizin  of  William  Dunwoody,  he  being 
the  common  source  of  title  to  all  the  parties ;  and  that  the 
Circuit  Judge  was  correct  in  so  holding.  How  would  the  case 
be  between  John  Bonham,  Hugh  Wear  and  James  Dunwoody 
upon  the  one  side,  and  Esther  and  Margaret,  the  wives  of  the 
said  John  and  Hugh,  upon  the  other  ?  Could  the  former  con- 
trovert the  title  of  the  latter?  Certainly  not.  The  said 
Margaret,  Esther  and  James  had  entered  into  this  estate  claim- 
ing under  William  Dunwoody,  as  his  heirs,  and  were  tenants 
in  common ;  and  the  said  John  and  Hugh  held  interests  as 
husbands  in  right  of  their  wives.  Joshua  Royston  and  his 
heirs  are  in  no  better  situation  than  John  Bonham,  Hugh 
Wear  and  James  Dunwoody.  The  said  Joshua  is  a  purchaser 
of  the  title  and  privy  in  estate  only,  and  he  and  his  heirs  are 
estopped  also,  by  reason  of  the  estoppel  of  the  said  John, 
Hugh  and  James,  under  whom  they  claim ;  and  the  plaintiffs, 
as  the  heirs  of  said  Margaret,  are  entitled  to  the  benefit  of 
this  estoppel.     Perry  y.  Calhoun^  8  Hum.,  551 ;  Rochhell  v. 
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Benson^  Hunt  ^  Co'%  Leisee^  MeigB*  Rep.,  3,  7 ;  2  Greenl. 
Et.,  sec.  308  ;  Smith  v.  Burtis  ^  Woodward^  9  Johns.,  175 ; 
Jaekuon^  ex  dem.  HiU  v.  Struler,  6  Cowan,  530. 

This  being  so,  it  is  unnecessary  to  inquire  whether  the 
plaintiffs  have  made  out,  also,  a  regular  paper  title,  or  to  go 
into  the  consideration  of  the  various  objections  made  to  the 
r^^Gg  of  the  grants  and  deeds  in  deraigning  title  to  Adam 
Dunwoody,  being  satisfied,  as  we  are,  that  the  copy  of  the 
deed  from  John  Bonham,  Hugh  Wear  and  James  Dunwoody, 
to  Joshua  Royston,  was  properly  admitted  ;  and  being  further 
satisfied,  that  the  case  was  submitted  to  the  jury  by  the  Cir- 
cuit Judge,  upon  the  force  of  said  deed  and  of  the  estoppel, 
and  was  so  considered  by  them ;  and  that  the  reading  of  the 
grants  and  other  deeds  could  not,  possibly,  have  prejudiced 
she  defendants. 

We  may  remark,  however,  that  in  our  examination  of  the 
case,  we  see  very  little  reason  to  call  in  question  the  admissi* 
bility  of  any  of  said  papers,  unless  it  be  the  copy  of  a  single 
deed. 

It  is  equally  plain,  that  the  plaintiffs  were  not  precluded 
from  a  reco<rery,  either  by  the  statute  of  limitations  or  lapse 
of  time ;  and  that  the  Circuit  Judge  did  not  err  in  his  in- 
structions to  the  jury  upon  this  subject.  As  decisive  of  this 
question,  we  need  only  refer  to  the  cases  of  McCorry  v. 
King' 9  heir 9^  8  Hum.,  267:  and  Miller  v.  Miller,  Meigs' 
Rep.y  484;  see  also,  Guion  v.  Ander%on^  8  Hum.,  298 ;  and 
11  Howard  U.  S.  Rep.,  860. 

The  declaration  was  demurred  to,  and  the  demurrer  over- 
ruled by  the  Circuit  Court.  It  is  insisted,  that  in  this  there 
was  error,  for  which  the  judgment  should  be  reversed. 

The  ground  of  the  demurrer  was,  that  the  plaintiffs  claimed 
an  undivided  share  or  interest  in  this  land ;  but,  in  the  de- 
claration, failed  to  state  the  extent  of  that  interest,  whether 
a  third  or  fourth,  or  any  other  particular  share.  It  is  true, 
the  act  of  1852,  ch.  152,  sec.  4,  requires  this  to  be  done. 
But,  by  the  same  act,  the  jury  in  their  verdict,  are  required 
to  specify  such  share  or  interest,  and  to  describe  the  same 
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with  convenient  certainty.  This  is  done  in  the  verdict  in 
this  case,  and  the  objection  has  now  become  one  of  mere  form. 
By  the  fourth  and  fifth  sections  of  the  same  act,  all  writs  of 
error  for  matters  of  form  are  abolished ;  and  any  defects  or 
imperfections  in  matters  of  form  found  in  the  record  after 
judgment  rendered,  may  be  rectified  and  amended  by  the  Court 
in  which  the  judgment  is  rendered,  or  the  Court  to  which  it 
shall  be  removed  by  writ  of  error  or  appeal,  if  substantial 
justice  require  it,  and  if  the  amendment  be  in  affirmance  of 
the  judgment. 

This  cures  the  difficulty,  and  the  objection  falls  to  the 
ground. 

Upon  the  whole  we  see  no  error  in  this  record,  and  affirm 
the  judgment. 


William  J.  Bird  v.  G.  B.  K.  Fannon  . 

1.  Forcible  Entry  and  Dktainer.  When  it  lies.  If  a  party  take 
possession  of  the  land  of  another,  as  a  sub-tenant,  he  would  occupy 
the  place  of  the  tenant,  and  be  liable  to  this  action.  So,  if  he  entered 
as  a  trespasser  the  action  would  lie  ;  but  if  he  entered  peaceably  and 
for  himself,  without  any  connection  with  the  owner  or  tenant,  the 
premises  being  vacant,  he  could  not  be  turned  out  of  possession  by 
this  action. 

2.  Same.  Evidence.  Bill  of  exceptions.  New  trial.  The  manner  in 
which  the  defendant  obtains  the  possession  of  land  being  the  gist  of 
this  action,  there  must  be  some  evidence,  upon  this  material  question, 
in  the  bill  of  exceptions,  or  the  Supreme  Court  will  grant  a  new  trial. 
Such  evidence  cannot  be  presumed,  when  the  bill  of  exceptions  states 
that  all  the  evidence  in  the  cause  is  set  out  therein. 


FROM    GREENE. 


This  cause  was  heard  at  the  June  Term,  1859,  of  the 
Circuit  Court,  Judge  Patterson  presiding.      The  jury  re« 
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turned  a  rerdicc  in  favor  of  the  plaintiff.      The  defendant 
appealed. 

R.  Arnold,  for  the  plaintiff  in  error. 

Maxwell  &  Milligan,  for  the  defendant  in  error. 

Cabuthers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  in  error  from  an  action  of  unlawful  de- 
tainer, successfully  prosecuted  in  the  Circuit  Court  of  Greene. 
The  case  is  most  imperfectly  made  out  on  both  sides.  The 
bill  of  exceptions  cannot  contain  all  the  evidence.  There  are 
not  facts  enough  given  to  enable  any  one  to  form  an  opinion 
as  to  the  proper  disposition  of  the  case.  The  charge  of  the 
Court  assumes  a  state  of  facts  that  is  not  to  be  found  in  the 
record,  and  lays  down  principles  that  have  no  connection  with 
the  case  made  out.  We  think  it  probable  that  the  evidence 
authorized  the  charge,  and  that  it  has  been  neglected  to  make 
the  bill  of  exceptions  show  it.  The  assumptions  of  the  charge 
misled  us  as  to  the  character  of  the  proof  set  out  in  the  rec- 
ord. But  we  cannot  know  anything  out  of  the  record,  although 
we  may  suppose  that  it  is  imperfect. 

In  this  case  the  law  is  correctly  charged  upon  the  case  as- 
sumed ;  but  upon  a  careful  inspection  of  the  evidence,  as  we 
have  it,  we  find  that  it  falls  short  upon  some  material  points 
of  making  out  the  case,  which,  from  the  charge,  it  would  be 
supposed  existed. 

We  thought  at  first,  that  under  the  strong  rules  in  favor  of 
the  conclusive  character  of  the  action  of  a  jury,  without  error 
on  the  part  of  the  Court,  that  the  judgment  in  this  case  should 
be  affirmed.  But  the  absence  of  an^  proof  at  ally  on  one 
material  point,  upon  a  closer  inspection  of  the  record,  has 
changed  our  opinion.  There  is  no  proof  or  circumstance  to 
show  how  Bird  came  into  the  possession,  or  in  any  way  to 
connect  him  with  Eddleman.  It  is  impossible  for  us  to  see 
how  he  became  liable  to  this  peculiar  action,  as  the  bill  of  ex- 
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ceptions  is  entirely  silent  as  to  the  character  of  his  holding, 
or  in  what  mode  or  under  what  circumstances  he  obtained  the 
possession.  If  Eddleman  was  a  tenant  of  Fannon  when  he 
died  in  1857,  either  by  contract  or  implication,  and  Bird  en- 
tered under  a  contract  of  purchase  from  him,  or  otherwise, 
under  him  or  his  claim,  he  would  occupy  his  shoes,  and  be 
liable  in  this  action  to  the  landlord. 

The  case  imperfectly  shadowed  forth  in  the  bill  of  excep- 
tions is  this :  That  Fannon  and  Eddleman  were  joinc  owners 
of  the  tract  of  land  in  question,  and  that  they  agreed  upon 
and  ran  a  partition  line  between  them,  and  Eddleman  was  to 
live  upon  the  part  which  was  assigned  to  Fannon,  being  the 
same  which  he  had  previously  occupied,  during  his  life,  or  at 
the  discretion  of  Fannon,  upon  conditions  perhaps,  and  that 
he  died  in  possession  in  1857,  about  five  years  after  this  agree- 
ment ;  whereupon  Bird  entered  into  the  possession,  and  still 
holds  it.  But  whether  he  entered  under  a  contract  with  Ed- 
dleman, or  under  a  claim  of  right,  or  as  a  trespasser,  does  not 
in  any  way  appear.  On  that  point  the  proof  is  entirely  silent. 
If  he  entered  in  any  way  under  Eddleman,  the  Court  correctly 
held  he  would  stand  in  his  shoes,  and  be  subject  to  this  action 
upon  the  assumption  that  Eddleman  was  the  tenant  of  Fan- 
non. Or,  if  it  appeared  that  the  latter  was  entitled  to  the  pos- 
session, and  that  Bird  held  or  entered  unlawfully,  this  action 
would  lie  for  the  possession.  But  if  the  possession  was  vacant, 
and  Bird  entered  peaceably,  and  for  himself,  without  any  con- 
nection with  Eddleman,  according  to  the  case  of  G/reer  v. 
Wroe  ^  Wife^  in  1  Sneed,  247,  he  would  only  be  subject  to 
an  action  of  ejectment  to  try  the  title,  and  not  to  an  action  of 
forcible  and  unlawful  entry  and  detainer. 

The  law  of  the  charge  is  correct,  but  the  facts,  as  they  are 
prer.ented  to  us  in  the  record,  do  not  make  out  the  case  that 
seems  to  be  assumed.  There  is  no  proof  at  all  to  connect 
Bird  with  Eddleman,  nor  that  the  place  was  in  the  possession 
of  any  one  when  the  former  entered.  We  think  it  more  than 
likely,  from  the  apparent  assumptions  of  the  Court,  that  there 
was  such  proof  as  would  sustain  the  verdict,  but  it  is  not  set 
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f(Nrth,  and  we  cannot  act  upon  the  presumption  of  its  existence, 
as  the  bill  of  exceptions  states  that  all  the  evidence  is  set  out. 
There  must  be  $ame  evideace  to  make  out  the  state  of  the  case 
on  which  the  verdict  must  rest. 

This  summary  action,  given  for  the  recovery  of  possession, 
is  very  proper  and  salutary  in  the  cases  prescribed  by  the 
statute ;  but  we  must  not  go  beyond  what  is  written  in  the  use 
of  it.  We  decide  nothing  now,  but  that  the  evidence,  as  we 
see  it,  doefl  not  make  out  a  case  for  this  statutory  remedy. 

Judgment  reversed,  and  new  trial  granted. 


James  A.  Ross  v.  F.  A.  Ramset  et  al 

Sale  ot  Land.  Pariiiion,  A  sale  of  land  for  partitumf  is  a  matter 
of  right,  provided  it  shall  appear  to  the  Court  that  it  cannot  be 
equally  divided  among  those  entitled  thereto,  or  that  it  would  be  mani- 
fitftly  for  their  i'niere$t  that  it  should  be  sold. 

Samc  Same.  Pleading.  Practice.  In  order  to  authorize  a  sale  for 
partHiom^  the  bill  must  be  framed  with  that  view,  and  contain  the 
proper  aTerments.    The  case  must,  also,  be  made  out  by  proof. 

Sams.  Disclaimer.  Order  pro  eonfeeeo.  If  a  bill  is  filed  to  diyett 
title  to  land  belonging  to  minors  and  adults,  as  tenants  in  common, 
and  the  adults  enter  a  dieelaimer  in  favor  of  the  complainant,  a  decree 
diTesting  their  title  is  proper,  as  they  are  eui  juris,  and  bound  by  such 
dis^aimer  ;  but  if  oneVf  the  adults  fails  to  defend,  and  an  order  pro 
eomfeseo  is  entered  against  him-^the  bill  showing  upon  its  face  that 
the  complainant  is  not  entitled  to  the  relief  he  asks— a  decree,  founded 
alone  upon  such  order,  cannot  be  made  divesting  the  title  of  such 
adult. 


FROM   KNOX. 


The  lot  mentioned  in  the  pleadings  belonged  to  Mrs.  Mar- 
garet Ramsey.    On  the  8tli  day  of  March,  1841,  she  made  a 
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will,  in  which  she  devised  the  tract  of  land  to  F.  A.  Ramsey. 
In  1847,  the  said  Margaret  Ramsey  tore  her  name,  and  the 
names  of  the  witnesses,  from  the  will.  After  her  death  the 
instrument  was  found  in  that  condition.  The  bill  alleges  that 
the  names  were  not  torn  off  with  the  intention  of  destroying 
the  effect  of  said  paper  writing,  as  a  devise  of  the  lands  men- 
tioned therein.  No  effort  was  ever  made  to  prove  said  paper 
as  a  will.  In  November,  1855,  F.  A.  Ramsey  sold  and  con- 
veyed the  lot  to  the  complainant  for  the  consideration  of 
$4,000.  The  defendants  are  the  heirs-at-law  of  Margaret 
Ramsey,  some  of  whom  are  minorB.  The  bill  prays  for  a 
divestiture  of  the  title  to  said  lot  out  of  the  defendants ;  and 
that  such  a  decree  be  pronounced  in  the  cause  as  will  perfect 
the  complainant's  title.  The  Court  pronounced  a  decree. 
Chancellor  Lucky  presiding,  ordering  a  sale  of  the  lot  for 
partition.     The  complainant  appealed. 

Maynard  and  Washburn,  for  the  complainant. 
CocKB  and  Ramsey,  for  the  defendants. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  decree  in  this  case  is  erroneous.  The  object  of  the 
bill  is  to  divest  the  title  of  the  lot  in  dispute  out  of  the  de- 
fendants, and  to  vest  the  same  in  complainant.  It  can  be 
viewed  in  no  other  light.  It  is  plain  from  the  bill  and  the 
entire  case  that  Margaret  Ramsey  died  intestate^  and  that  this 
lot  descended  to  all  her  heirs,  as  tenants  in  common,  and  that 
her  son,  F.  A.  Ramsey,  acquired  no  exclusive  title,  as  her 
devisee,  the  will  under  which  he  claims  having  been  cancelled 
by  his  mother  in  her  lifetime. 

Complainant,  as  purchaser  of  F.  A.  Ramsey,  has  title  to 
the  shares  of  James  H.  Cowan,  Thos.  W.  Humes,  Mary  White, 
and  Margaret  White,  they  having  disclaimed  title  in  his  favor 
and  being  sui  juris.  He  has  also  F.  A.  Ramsey's  share  by 
purchase.  To  this  extent  a  decree  to  divest  title  would  have 
been  proper. 
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But  as  to  the  infant  heirs  of  Elizabeth  White  and  Andrew 
B.  Humes,  and  also  as  to  Cornelia,  the  wife  of  Charles  M. 
McGee,  Margaret,  the  wife  of  John  C.  Greenway,  and  John 
N.  Humes,  complainant  has  no  title.  They  all  answer  and 
insist  upon  their  rights  except  John  N.  Humes,  as  to  whom 
there  is  a  pro  confesao.  And  as  the  bill  shows  complainant 
has  no  title  as  to  him,  the  pro  confesso  can  avail  nothing. 

The  only  decree  then  proper  in  the  case  was  a  divestiture 
of  title  to  the  extent  above  stated.  But  this  the  Chancellor 
did  not  do;  but  proceeded  to  take  proof  and  decree  a  sale  for 
the  purpose  of  partition,  when  the  bill  was  not  framed  with 
any  such  view,  and  asked  no  such  thing. 

In  the  other  aspect  of  the  case,  namely,  a  bill  to  sell  the 
lot  because  it  may  be  so  situated  that  partition  thereof  cannot 
be  made,  or  because  it  would  be  manifestly  for  the  advantage 
of  the  parties,  that  it  should  be  sold  instead  of  partitioned, 
the  bill  makes  no  case.  Without  such  a  bill,  with  proper 
averments  and  proof,  the  decree  cannot  be  sustained.  What 
these  are  will  be  found  under  the  head  of  partition,  in  the 
Code,  articles  five  and  seven,  and  need  not  here  be  enumerated. 

A  sale  for  partition  is  a  matter  of  right,  provided  it  shall 
appear  to  the  Court  that  the  property  cannot  be  equally  di- 
vided among  those  entitled  thereto,  or  that  it  would  be  mani- 
festly for  their  interest  that  it  should  be  sold.  Ilelm  et  al.  v. 
Franklin  et  al,  5  Hum.,  404.  And  it  is  more  than  probable, 
in  this  case,  that  proper  grounds  for  a  sale  do  exist ;  but  they 
can  only  be  made  available  by  a  bill  framed  with  that  view, 
with  regular  proceedings  under  it. 

The  decree  of  the  Chancellor  will  be  reversed,  and  the  cause 
remanded  to  the  Chancery  Court  at  Knoxville,  to  the  end 
that  complainant,  if  he  desires  to  do  so,  may  amend  his  bill, 
and  that  the  proper  steps  be  taken  and  decrees  had  in  con- 
formity to  this  opinion, 
2 
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Stewart  Pemberton  et  at  v.  Henry  Smith. 

1 .  Trover.  Oeneral  issue.  Evidence,  In  trover^  all  matters  of  defence 
may  be  given  in  evidence  under  the  general  issue  of  not  guilty,  ex- 
cept a  release  and  the  statute  of  limitations.  A  ploa  of  justification 
is  not  necessary,  therefore,  on  the  part  of  an  oflScer  selling  property 
under  an  execution. 

2.  Same.  Sftme.  Same,  Fraud.  Production  of  jvdgment  and  execu- 
tion. A  fraudulent  transfer  of  property  is  valid  between  the  parties, 
and  can  only  be  impeached  by  judgment  Creditors.  It  is,  therefore, 
necessary,  when  an  officer  is  sued  for  property  thus  held,  to  produce 
the  judgment  and  execution,  to  show  that  the  relation  of  debtor  and 
creditor  existed ;  and  also  to  show  his  authority  for  seizing  the  'prop- 
erty, before  he  can  be  heard  to  allege  fraud  in  its  transfer. 


FROM   SCOTT. 


This  cause  was  tried  before  Judge  G^rdenhire,  upon  a 
plea  of  not  guilty  and  issue.  The  property  claimed  by  the 
plaintiff,  was  levied  on  as  the  property  of  John  Smith.  The 
defence  relied  on  waB,  that  it  was  fraudulently  held  by  the 
plaintiff.  The  defendants  below  did  not  produce  on  the  trial 
the  judgment  and  execution  under  which  the  oflBcer  acted. 
The  jury  returned  a  verdict  for  $65  ;  and  the  motion  for  a 
new  trial  having  been  overruled,  the  defendants  appealed. 

Htjmks,  Mynott  and  Scott,  for  the  plaintiffs  in  error. 

Young,  for  the  defendant  in  error. 

MoKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trover  against  an  officer  for  the  wrong- 
ful seizure  and  sale  of  a  mule^  in  the  possession  of  the  de- 
fendant  in  error.  Judgment  for  the  plaintiff,  and  an  appeal 
in  error. 
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The  ground  of  defence  is,  that  the  mule  was  the  property 
of  John  Smith,  son  of  the  plaintiff,  and  had  been  fraudulently 
transferred  to  the  plaintiff  to  defraud  the  creditors  of  the  son. 
The  execution  and  judgment  against  John  Smith,  by  virtue  of 
which  the  mule  was  seized,  were  not  produced  on  the  trial. 

In  trover,  all  matters  of  defence  may  be  given  in  evidence 
under  the  general  issue  of  not  guilty,  except,  perhaps,  a  re- 
lease and  the  statute  of  limitations.  A  plea  of  justification 
was  not  necessary,  therefore,  on  the  part  of  the  ofScer ;  though 
in  trespass  it  would  have  been  otherwise,  under  our  former 
system  of  pleading.  But,  still,  the  production  of  the  judg- 
ment and  execution,  as  evidence  on  the  trial,  was  as  necessary 
in  the  one  form  of  action  as  in  the  other,  and  for  the  same  reason ; 
namely,  that  as  the  transfer  of  the  mule  was  valid,  as  be- 
tween the  parties,  and  could  only  be  impeached  by  creditors 
of  John  Smith,  it  was  requisite  to  produce  the  judgment  and 
execution,  to  show  that  the  relation  of  debtor  and  creditor 
existed  between  the  latter  and  the  plaintiff  in  the  judgment; 
and  also  to  show  the  officer's  authority  for  seizing  the  property. 

Bat,  though  the  verdict  was  proper  upon  the  facts  before 
the  jury,  we  think,  under  all  the  circumstances,  a  new  trial 
should  have  been  given,  upon  terms,  for  the  reason  disclosed 
in  the  aflSdavit  of  defendants,  in  connexion  with  other  matters 
in  the  record. 

The  judgment  will  be  reversed,  and  a  new  trial  awarded, 
on  payment  by  defendants  of  all  the  costs  from  the  return 
ierm  of  the  summons. 
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H.  K.  Riley  et  al  v.  Wm.  E.  Byrd  et  al. 

1.  Descent.  Brothers  and  sisters  of  bastard,  inherii.  Act  of  1819,  ch, 
18.  By  the  act  of  1819,  cli.  13,  the  brothers  and  sisters  of  an  illegiti- 
mate child  dying  intestate,  without  a  child  or  children,  inherit  the- 
estate  of  such  illegitimate  child. 

2.  Same.  Same.  Common  law  nde.  By  the  common  law,  illegitimates 
could  neither  take  nor  transmit  by  descent,  except  to  their  own  off- 
spring. They  were  destitute  of  inheritable  blood.  The  act  of  181  & 
changes  the  rule  of  the  common  law. 

3.  Same.  Case  in  judgment.  F.  died  in  1847,  intestate,  leaving  a  widow, 
who  also  died.  He  lelt  no  children,  nor  the  issue  of  such ;  but  he  left 
brothers  and  sisters  and  their  issue.  Held,  that  his  brothers  and  sis- 
ters, and  their  issue,  inherit  his  estate. 


FROM   HANCOCK. 


This  cause  was  tried  before  Patterson,  Judge,  who  was  of 
the  opinion  that  the  brothers  and  sisters  of  a  bastard  dying  in- 
testate, without  children,  did  not  inherit  his  estate.  The  plain- 
tiffs appealed.  The  facts  are  stated  in  the  opinion  of  the 
Court. 

M.  T.  Haynbs,  Heiskell  &  Netherland,  for  the  plaintiffs. 

L.  C.  Haynes,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

In  this  action  of  ejectment  a  single  question  of  law  arises, 
and  that  is,  whether  the  legitimate  half-brothers  and  sisters 
inherit  the  land  of  an  illegitimate  who  dies  without  children  ? 

The  case  is  this :  Francis  Fugate,  jr.,  died  in  1847  or  '48^ 
in  Hancock  county,  leaving  a  widow,  who  is  now  dead,  but  no 
children,  and  was  the  owner  of  the  tract  of  land  in  contra- 
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versj.  The  widow  sold  the  land  to  the  defendants,  and  put 
them  in  possession;  and  that  is  their  title.  The  plaintiffs 
claim,  as  the  half-brothers  and  sisters,  or  their  descendants,  of 
the  deceased,  under  the  law  of  descents,  of  this  State.  The 
defence  to  the  action  is,  that  Francis  Fugaie,  jr.,  was  base- 
born,  having  been  the  son  of  the  wife  of  Francis  Fugate,  sr., 
begotten  and  born  out  of  wedlock.  It  may  be  taken  as  set- 
tled by  the  finding  of  the  jury  in  tliis  case,  that  this  fact  is 
established,  and  also  that  the  plaintiffs  are  the  children  of  ihe 
same  mother,  born  in  wedlock,  by  the  said  Francis  Fugate,  sr., 
her  first  husband,  and  Mahon,  her  second  husband.  But  we 
do  not  inquire  into  the  sufficiency  of  the  proof  on  those  points, 
nor  pass  any  judgment  upon  it,  as  the  only  material  question, 
now,  is  that  suggested  above.  Was  the  Circuit  Judge  riglit  in 
holding  that  legitimate  brothers  and  sifters  could  not  inherit 
from  an  illegitimate  ?  This  depends  upon  the  construction  of 
the  act  of  1819,  ch.  13,  (Car.  and  Nich.,  250,)  as  that  is  the 
act  which  was  in  force,  and  must  fix  the  rights  of  the  parties, 
at  the  death  of  Francis  Fugate,  jr.,  in  1847.  Ko  reference 
need  be  made  to  the  act  of  1851,  ch.  38,  or  the  provisions  of 
the  Code,  as  they,  being  subsequent  to  the  death  of  Fugate, 
can  have  no  effect  upon  the  rights  of  these  parties. 

Before  that  statute,  the  common  law  on  that  subject  was  in 
force  in  this  State,  By  that  law  illegitimates  could  neither 
take  nor  transmit  by  descent,  except  to  their  own  offspring, 
for  they  had  no  other  heirs,  and  were  destitute  of  inheritable 
blood.  4  Kent,  413.  The  austerity  of  this  rule  has  been 
mitigated  in  most  of  the  States  and  civilized  nations,  in  favor 
of  the  mother  and  her  natural  children,  so  far  as  related  to 
her  property.  By  the  act  of  1819,  where  there  was  7io  lawful 
issue^  illegitimate  children  were  allowed  to  take  the  property 
of  the  mother,  both  real  and  personal,  "  by  the  general  rules 
of  descent  and  distribution/*  It  then  provides — and  that  is 
the  clause  now  under  consideration — that  '^  should  either  of 
such  children  die  intestate^  without  child,  his  or  her  brothers 
and  sisters  shall  in  like  manner  talce  his  or  her  estate,'' 
The  Circuit  Judge,  in  his  construction,  confined  this  change 
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of  the  common  law  to  illegitimate  brothers  and  siBters,  to  the 
exclusion  of  legitimates.  That  is,  that  the  statute  made  the 
brothers  and  sisters  of  a  bastard  his  heirs,  if  thej  were  also 
bastards,  but  continued  the  common  law  exclusion  of  them  if 
they  were  legitimate.  This  is  a  discrimination  against  the 
general  policy  of  the  law,  by  which  lawful  children  or  kindred 
are  preferred  to  those  that  are  base-born.  It  is  difficult  to 
suppose  that  such  was  the  intention  of  the  Legislature.  On 
what  reason  could  it  be  founded,  if  such  was  the  intention,  it 
is  not  easy  to  conceive.  It  should  require  language  too  plain 
for  construction  to  authorize  or  justify  the  conclusion  that  the 
Legislature  intended  to  communicate  inheritable  blood  to  a 
bastard  in  favor  of  brothers  born  out  of  wedlock  like  himself^ 
and  not  to  those  equally  near  to  him  in  blood  who  happened 
to  be  more  fortunate  by  being  lawfully  begotten.  We  would 
not  presume  without  the  use  of  phraseology  entirely  unequivo- 
cal that  such  an  absurdity  was  intended. 

The  provision  ip,  that  when  jk  bastard  having  property  dies 
intestate  and  without  children,  ^'  his  brothers  and  sisters  shall 
take  his  estate."  What  authority  have  we  to  limit  this  to  any 
particular  description  of  brothers,  or  to  inquire  whether  they 
are  the  illegitimate  or  lawful  offspring  of  the  same  mother  ? 
If  this  could  be  done  at  all,  it  would  seem  most  proper  in 
favor  of  good  morals  and  public  policy  to  discriminate  the 
other  way.  But  we  must  take  the  terms  used  to  have  their 
ordinary  meaning,  and  embrace  all  brothers  and  sisters,  with- 
out regard  to  their  legitimacy. 

For  this  error  then,  in  the  charge  of  his  Honor,  on  a  ques- 
tion lying  at  the  foundation  of  the  case,  we  must  reverse  tke 
judgment,  and  order  a  new  trial. 
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Joseph  SprRoiN  v.  Samuel  Spurgin. 

Writ  of  Er&oil  Motion  to  dismiss.  Se/iiion  8183  of  the  Cods, 
Cunsintetion  of.  A  writ  of  error  is  regarded  in  law  as  a  new  suit, 
and  like  all  other  suits,  may  be  commenced  hy  the  party  at  his  own 
peril  without  notice  to  the  adverse  party.  Ht^nce,  it  is  not  necessary 
to  give  the  five  days'  notice  required  by  section  8183  of  the  Code  be- 
fore applying  for  the  writ.  But,  as  in  all  other  suits,  the  opposite 
party  must  have  a  day  in  Court  to  make  his  defence ;  and  he  must 
baTe  notice  of  the  pendency  of  the  suit  in  the  Supreme  Court,  at  least 
five  days  before  it  is  heard. 

S^ME.  Mode  of  obtaining  the  writ.  There  are  several  modes  of  ob- 
taining a  writ  of  error :  By  simply  filing  a  transcript  of  the  record 
with  the  Clerk  of  the  Supreme  Court  and  giving  bond ;  or  by  appli- 
cation to  the  Court  in  term  time ;  or  to  one  of  the  Judges  in  vaca- 
tion. 

Same.  Time  within  which  it  must  be  applied  for.  A  writ  of  error 
must  be  obtained  from  the  Clerk  within  one  year  after  the  judgment 
or  decree,  sought  to  be  reversed,  is  rendered. 


FROM   SULLIVAN. 


On  the  23d  of  March,  1859,  the  plaintiflF  in  error  filed  a 
transcript  of  the  record  with  the  Clerk  of  the  Supreme  Court, 
and  demanded  a  writ  of  error.  The  Clerk  granted  the  writ, 
and  issued  a  notice  to  the  defendant  in  error,  of  the  applica- 
tion. The  judgment  was  rendered  on  the  26th  of  a- arch, 
1858.  At  the  present  term  of  the  Court,  the  defendant  in 
error  entered  a  motion  to  dismiss  the  writ,  upon  the  ground 
that  he  should  have  been  notified  of  the  application  for  the 
writ,  at  least  five  days  before  it  was  made. 

Heiskell  and  Logan,  for  the  plaintiff. 

M.  T.  Haynes,  for  the  defendant. 

McKiNNET,  J.y  delivered  the  opinion  of  the  Court. 
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This  is  a  writ  of  error  issued  by  the  Clerk  of  this  Court  in 
vacation,  upon  the  transcript  of  the  record  being  filed  in  his 
office,  and  bond  given  as  required  by  law,  pursuant  to  section 
3177  of  the  Code.  A  motion  has  been  entered  by  the  defend- 
ant in  error,  to  dismiss  the  writ  of  error,  on  the  ground  of  the 
plaintiff's  non-compliance  with  the  provision  of  section  3183, 
requiring  that  "  five  days'  notice  in  writing  shall  be  given  to 
the  adverse  party  of  the  intention  to  apply  for  the  writ." 

The  argument  in  support  of  the  motion  assumes,  that  this 
notice  is  a  necessary  preliminary  step,  precedent  to  the  appli- 
cation for  a  writ  of  error,  in  all  cases  ;  and,  consequently,  that 
the  writ  cannot  be  regularly  issued  until  after  the  expiration 
of  five  days  from  service  of  such  notice.  In  our  judgment, 
this  is  not  the  proper  construction  of  the  law.  However 
plausible  it  may  seem,  upon  a  literal  reading  of  the  section,  it 
would  lead  to  consequences  so  incongruous  and  absurd,  that  it 
is  not  to  be  supposed  that  such  was  the  intention  of  the  Legis- 
lature. 

This  provision  of  the  Code,  and  indeed  all  its  provisions  in 
regard  to  the  mode  of  prosecuting  writs  of  error  to  the  Su- 
preme Court,  are,  in  substance,  but  a  re-enactment  of  the  pro- 
visions of  the  law  as  they  previously  existed.  Various 
methods  are  prescribed  for  obtaining  a  writ  of  error.  It  may 
be  obtained,  as  in  the  present  case,  from  the  Clerk  of  the 
Supreme  Court,  within  one  year  after  the  judgment  or  decree, 
sought  to  be  reversed,  by  simply  filing  a  transcript  of  the 
record  in  his  office  in  vacation,  and  giving  bond  as  required  by 
law.  See  section  3177,  which  substantially  incorporates  the 
provisions  of  the  act  of  1811,  ch.  72,  sec.  12.  Or,  the  writ 
may  be  granted  by  order  of  the  Supreme  Court,  in  term  time  ; 
or,  by  any  one  of  the  Judges  of  said  Court,  in  vacation. 

Whichever  of  these  modes  may  be  pursued,  there  can  be  no 
question  that  notice  to  the  adverse  party  is  made  alike  neces- 
sary; this  is  conceded.  The  point  to  be  determined  is, 
whether  the  notice  must  necessarily  precede  the  application 
for  the  writ  of  error  ;  or,  may  not  be  given  cffter  it  has  been 
applied  for  and  obtained.     We  are  led  to  the  conclusion  that 
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the  latter  is  the  correct  construction,  in  view  of  the  obvious 
reason  and  object  of  this  requirement  of  the  statute,  which, 
in  general,  must  control  the  literal  import  of  words. 

The  object  could  not  have  been,  to  entitle  the  adverse  party 
to  appear  and  resist  the  issuance  of  the  writ.  The  prosecu- 
tion of  a  simple  writ  of  error,  is  as  much  a  matter  of  right 
as  is  the  prosecution  of  an  appeal.  Under  cur  system, 
the  right  to  pursue  either  remedy,  at  the  party's  own  peril, 
cannot  be  questioned  or  gainsaid.  There  would  have  been  no 
sense,  therefore,  in  providing  that  the  advcise  party  should 
have  an  opportunity  of  appearing  before  the  clerk  when  the 
writ  was  applied  for,  the  latter  having  no  discretion  to  judge 
of  the  propriety  of  the  application,  or  to  refuse  it.  And  this 
may,  perhaps,  be  said  also  in  rcj^pect  to  an  application  for  a 
writ  of  error  merely,  made  to  a  single  Judge  of  the  Supreme 
Court. 

Where,  in  addition  to  a  writ  of  error,  a  supersedeas  is  like- 
wise desired,  there  would  be  more  reason  in  allowing  the  ad- 
verse party  an  opportunity  of  appearing  before  the  Judge  to 
whom  the  application  is  made,  to  show  cause  against  the  issu- 
ance of  a  supersedeas.  Yet  it  cannot  be  supposed  that  it  was 
contemplated  by  the  Legislature,  that  the  merits  of  the  case 
should  be  discussed  and  adjudged  by  a  single  Judge,  at  Cham- 
bers, upon  an  application  for  a  suiyersedcas. 

A  writ  of  error  is  regarded,  in  law,  as  a  new  suit.  And 
like  all  other  suits,  may  be  commenced  by  the  party,  at  his 
own  peril,  without  notice  to  the  adverj^e  party.  But,  as  in  all 
other  suits,  the  defendant  must  be  notified  of  the  pendency  of 
the  suit,  and  have  a  day  in  Court  to  make  his  defence.  And 
the  five  days'  notice  prescribed  in  the  Code,  is  the  process  and 
mode  deemed  proper  by  the  Legislature  for  bringing  the  de- 
fendant in  error  into  the  Appellate  Court.  Such,  in  our 
judgment,  is  the  intention  of  this  requirement,  and  the  proper 
construction  to  be  given  to  it.  And  the  efTect  is,  that  the  de- 
fendant is  not  to  be  considered  in  Court  until  the  service  of 
such  notice,  nor  can  the  case  be  heard  until  after  the  expira- 
tion of  five  days  from  the  time  of  service  thereof. 
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This  provision  of  the  Code,  with  some  modification,  is  copied 
from  the  act  of  1794,  ch.  1,  sec.  37.  But,  although  the  pro- 
vision of  the  latter  act  is  more  stringent  in  its  terms  than 
that  re-enacted  in  the  Code,  jet  since  the  passage  of  the  act 
of  1811,  ch.  72,  sec.  12,  a  practice  had  grown  up  silently, 
which  had  heen  sanctioned  by  this  Court,  that  it  was  sufScient 
if  notice  had  been  issued  by  the  Clerk  of  the  Supreme  Court, 
after  filing  of  the  record  in  his  ofiice.  And  in  view  of  this 
course  of  practice,  and  in  accordance  therewith,  we  suppose 
the  provision  of  the  Code  was  adopted,  and  intended  to  be  un- 
derstood. 

It  follows,  that  the  motion  must  be  disallowed. 


John  Sizemore  v.  The  State. 

1.  Criminal  Law.  Counter feiiing.  Indictment  Act  of  1842,  ch,  48. 
Under  the  act  of  1842,  ch.  48.  which,  in  substance,  is  incorporated 
into  the  Code,  it  is  not  necessary  to  aver  in  an  indictment  for  fraudu- 
lently keeping  in  possession,  or  concealing  counterfeit  money,  or  bank 
notes,  that  the  party  charged,  did  so  with  the  inttnt  to  pass  the  same* 

2.  Same.  Same.  Same.  Act  of  1842  constitutional.  The  9th  sec.  of 
the  1st  Art.  of  the  Constitution  of  Tennessee,  provides,  "  That  in  ull 
criminal  prosecutions  the  accused  hath  a  right,  *  *  ♦  to  demand 
the  nature  and  cause  of  the  accusation  against  him."  This  provision 
does  not  refer  to  the  form  of  the  accusation,  but  to  the  accusation 
itself.  It  is  left  to  the  Legislature  to  prescribe  in  what  form  the  crime 
shall  be  charged.  The  act  of  1842  does  not  go  beyond  this,  and  is  not 
in  violation  of  the  Constitution. 

8.  Same.  Same.  Not  exclusively  cognizable  in  the  Federal  Courts.  Al- 
though the  offence  of  counterfeiting  the  coin  of  the  United  States,  or 
of  passing,  or  keeping  it  with  the  intent  to  circulate  it,  are  offences 
against  the  United  States,  they  are  not  exclusively  cognizable  in  the 
Federal  Courts.  The  Federal  and  State  Governments  are  separate  and 
distinct.  Both  are  sovereign  in  the  spheres  assigned  them.  The  coin 
of  the  United  States  is  intended  for  the  use  of  the  people  of  all  the 
States,  and  there  can  be  no  reason  in  denying  to  thb  States  the  power 
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of  protacting  their  citizens  against  the  debasement  of  the  universal 
currencj,  by  the  punishment  of  all  the  offenders  against  it  within 
their  borders;  although  the  same  are  offences  against  the  United 
States,  and  punishable  in  the  Federal  Courts. 


FROM   WASHINGTON. 


The  plaintiff  in  error  "was  indicted  and  convicted  in  the  Cir- 
cuit Court  of  Washington  county.  He  appealed,  in  error,  to 
this  Court.  The  facts,  touching  the  questions  raised,  are  sta- 
ted in  the  opinion  of  the  Court. 

L.  C.  &  M.  T.  Haynes,  for  the  plaintiff  in  error. 

Head,  Attorney  General,  for  the  State. 

Caruthers,  J.,  deliyered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  and  convicted  in  the  Cir- 
cuit Court  of  Washington  county,  for  fraudulently  and  feloni- 
ously keeping  in  his  possession  counterfeit  coin  of  the  denom- 
ination of  quarter  and  half  dollars.  Neither  the  evidence  or 
charge  of  the  Court  is  given,  but  the  appeal  in  error  is  from 
the  judgment  of  the  Court  overruling  the  motion  in  arrest. 

There  are  three  counts  in  the  indictment,  and  the  convic- 
tion is  upon  the  9econd,  The  first  reason  in  arrest  is  upon  the 
supposed  insufficiency,  in  law,  of  this  count.  The  imperfection 
relied  upon  is,  that  it  does  not  charge  that  the  base  coin  was 
kept  in  possession  with  intent  to  paM  the  mme.  In  all  other 
respects,  it  is  admitted  the  count  is  good.  So,  the  only  ques- 
tion on  this  point  is,  whether  that  omission  vitiates  the  indict- 
ment. To  sustain  the  position  that  it  does,  we  are  referred 
to  the  case  of  Fergus  v.  The  State,  6  Yer.,  345,  and  of 
Owen  v.  The  State,  6  Sneed,  495.  That  was  certainly  the 
well  settled  rule  previous  to  the  act  of  1842,  ch.  48.  In  §  5 
of  that  act,  it  is  provided  that — 
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"  In  indictments  for  fraudulently  keeping  in  possession,  or 
concealing  counterfeit  money,  or  bank  notes,  it  shall  not  be 
necessary  to  aver  in  the  indictment  that  the  'party  charged  in- 
tended to  pass  or  impose  the  counterfeit  money ^  or  bank  notes^ 
upon  the  community  as  good  money ^  but  it  must  appear  in 
proof  that  the  counterfeit  money,  or  notes,  were  so  possessed 
and  concealed,  with  fraudulent  intent  that  they  should  get 
into  circulation,  and  that  the  party  charged  knew  the  money 
or  notes  were  counterfeit." 

This  act  was  not  brought  to  the  notice  of  the  Court  in  the 
late  case  of  Owen  v.  The  State^  and  the  law,  as  settled  in  the 
case  in  6  Yer.,  was  incidentally  recognized.  It  was  not  the 
point  on  which  the  case  turned,  and,  perhaps,  for  that  reason 
not  particularly  examined. 

The  statute  of  1842,  which  is  in  substance  contained  in  the 
Code,  §  5135,  certainly  cures  this  indictment,  and  sustains  the 
judgment  of  the  Court  in  overruling  the  motion  in  arrest,  so 
far  as  it  rests  upon  that  ground.  There  is  no  argument  against 
a  plain  statute.  It  puts  an  end  to  reasoning,  and  stops  inves- 
t'gation.  Unless,  indeed,  it  be  in  conflict  with  the  Constitu- 
tion, and  then,  of  course,  it  is  a  nullity.  It  is  argued  that 
such  is  the  case  here.  In  the  9th  sec.  of  the  Ist  art.  of  our 
Constitution,  it  is  declared,  "  That  in  all  criminal  prosecutions 
the  accused  hath  a  right  to  be  heard  by  himself  and  his  counsel ; 
to  demand  the  nature  and  cause  of  the  accusation  against  him^ 
and  to  have  a  copy  thereof."  But  it  must  be  left  to  the  Leg- 
islature to  prescribe  what  shall  constitute  the  "accusation" — 
in  what  form  the  crime  shall  be  charged.  A  copy  of  this  he 
has  a  constitutional  right  to  demand.  The  Constitution  has 
not  prescribed  the  form  in  which  the  accusation  shall  be  made. 
This  is  left  for  the  Legislature,  and  it  has  performed  that  duty, 
in  this  regard. 

2.  The  second  reason  in  arrest  is,  that  the  offence  of  coun- 
terfeiting the  coin  of  the  United  States,  or  of  passing,  or 
keeping  it  with  intent  to  circulate  it,  are  off'ences  against  the 
United  States,  and  exclusively  cognizable  in  the  Federal 
Courts.     The  power  to  coin  money  and  regulate  the  value 
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thereof  is  confined  to  the  General  Government,  and  Congress, 
doubtless,  has  the  power  to  provide  for  the  punishment  of  all 
who  may  counterfeit  it.  But  there  is  no  prohibition  upon  the 
States  to  do  the  same.  The  two  governments  are  separate  and 
distinct.  Both  are  sovereign  in  the  spheres  assigned  to  them. 
If  the  power  to  coin  money  is  confined  to  the  General  Gov- 
ernment, as  it  is,  such  coin  is  intended  for  the  use  of  the  peo- 
ple of  all  the  States,  and  is,  in  fact,  the  only  constitutional 
currency  and  lawful  tender.  If  this  be  so,  there  could  bo  no 
reason  in  denying  to  the  States  the  power  of  protecting  their 
citizens  against  the  debasement  of  the  universal  currency,  by 
the  punishment  of  all  offenders  against  it  within  its  borders. 
Such  power  has  been  exercised  in  this  State  from  its  organi- 
sation, and  perhaps  the  same  authority  has  been  assumed  in 
all  the  States.  If  it  be  an  offence  against  the  United  States 
to  counterfeit  the  public  coin,  which  may  be  punished  in  its 
CourtSy  it  is  none  the  less  an  ofience  against  the  States  where  the 
same  coin  is  made  the  circulating  medium  and  lawful  tender 
in  payment  of  debts.  The  two  authorities  are  not  incompati- 
ble, nor  is  the  case  anomalous.  But  it  is  not  intended  now  to 
go  into  an  argument  on  this  point,  as  the  jurisdiction  has 
been  too  long  exercised,  and  is  too  well  established,  to  be  ques- 
tioned. If  Congress  could  restrict  the  power  of  the  States  on 
this  subject,  which  is  not  admitted,  it  has  not  attempted  to  do 
80.  We  are  referred  by  the  Attorney  General  to  1  Bishop  on 
Crim.  Law,  sees.  610  and  613;  and  2d  vol.  of  same,  sees,  from 
227  to  239,  where  this  subject  is  fully  treated,  and  the  jurisdic- 
tion of  the  States  sustained. 

There. is  no  error  in  the  judgment,  and  it  is  affirmed. 
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1.  Chakcery  Jurisdiction.  Mortgage.  When  title  re-vesia.  Upon 
the  execution  of  a  mortgage,  the  legal  title  to  the  property  conveyed 
passes  out  of  the  mortgagor  and  vests  in  the;  trustee  or  mortgagee ; 
but  upon  payment,  by  the  mortgagor,  of  the  debts  secured  by  the  mort- 
gage, the  legal  title  to  the  propert}''  re- vests  in  him.  and  the  mortgage 
cannot  be  set  up  against  him  in  a  court  of  law  or  equity. 

2.  Samb.  Same.  Payment  of  debts  by  a  third  person.  If  the  mortgage 
debts  are  paid  by  a  stranger  to  the  instrument,  he  would  be  regarded 
as  an  assignee  of  the  mortgage  and  might  use  it  for  his  protection. 
This  would  not  extinguish  the  legal  title  of  the  trustee ;  and  if  the 
party  thus  paying  the  debts  secured  has  taken  possession  of  the  land 
conveyed,  a  Court  of  Chancery  would  entertain  jurisdiction  to  adjust 
the  equities  and  rights  of  the  parties ;  restore  the  mortgagor  to  the 
possession  of  his  land ;  refund  to  the  party  having  paid  the  mortgage 
debta  the  amount  paid,  with  interest,  charging  him  with  rents ;  and 
divest  the  title  out  of  the  trustee,  and  vest  it  in  the  mortgagor. 

3.  Same.  To  remove  cloud  from  title.  If  a  cloud  rests  upon  the  title  of 
a  party  to  real  estate,  by  reason  of  an  unsatisfied  mortgage,  or  a  deed 
made  without  authority,  such  person  has  the  right  to  come  into  a 
Court  of  Equity  to  have  said  cloud  removed,  and  his  title  quieted  and 
perfected. 

4.  Same.  Partition  when  ordered.  A  Court  of  Equity  will  not  enter- 
tain a  bill  for  partition  until  the  legal  title  is  settled ;  but  if  the  titles 
are  equitable,  or  there  are  equities  to  settle,  a  Court  of  Equity  may  be 
resorted  to  for  this  purpose  :  And  having  taken  jurisdiction,  a  par- 
tition will  be  decreed,  if  a  proper  case  is  made  out  for  partition. 


FROM   COCKE. 


This  cause  was  heard  at  the  March  Term,  1858,  of  the 
Chancery  Court,  before  Chancellor  Lucky.  His  Honor  being 
of  the  opinion  that  the  Court  had  no  jurisdiction  of  the  cause^ 
dismissed  the  bill.     The  complainant  appealed. 

J.  P.  Swan  and  Fletcher,  for  the  complainant. 
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Babton  &  McFarland,  for  the  defendants. 

Caruthgbs,  J.,  delivered  the  opinion  of  the  Court. 

Appeal  from  a  decree,  against  the  complainant  dismissing 
his  bill  for  want  of  jurisdiction  in  the  Chancery  Court  at  New- 
port, for  Cocke  county.  The  Chancellor  was  of  opinion  that 
the  case  was  cognizable  in  a  Court  of  Law,  a/one,  by  an  action 
of  ejectment,  and,  therefore,  a  Court  of  Equity  could  give  no 
relief,  nor  entertain  the  case.     And  this  is  the  first  question. 

Facts:  The  complainant  and  his  two  brothers,  William  and 
George,  were  the  joint  owners  of  a  large  tract  of  land  in 
"Dutch  Bottom,"  on  French  Broad  river,  Cocke  county,  by 
descent  from  their  father,  who  died  in  1831,  and  by  purchase. 
They  held  it  in  common  until  1839,  when  they  agreed  upon  a 
partition  in  writing,  signed  by  the  parties,  describing  and  set- 
ting apart  the  share  of  each ;  and  after  that  held  in  severalty, 
according  to  the  partition.     The  writing  was  not  very  formal, 
nor  ever  registered.      It  specified   the   boundaries   between 
them  with  sufficient  certainty,  but  did  not  expressly  pass  the 
title  of  each  to  the  other.     But  it  was  always  and  is  yet  ac- 
knowledged by  them  as  a  valid  and  binding  division,  and  the 
ownership  and  several  possession  were  regulated  by  it.     The 
joint  debts  against  them  were  at  the  time  very  heavy,  which 
were,  as  is  alleged,  mainly  incurred  for  portions  of  said  lands 
which  they  had  purchased.     The  pressure  of  these  debts  was 
so  heavy  upon  them  that,  in  1842,  they  found  it  necessary  to 
secure  their  creditors  by  a  deed  of  trust  upon  the  land.     This 
was  made  to  Boardman,  as  trustee,  for  the  benefit  of  himself 
and  all  other  creditors,  to  the  amount  of  twelve  or  fifteen 
thousand  dollars.     All  three  signed  the  deed  of  trust,  which 
covered  the  whole  of  the  land  without  any  regard  to  the  par- 
titiony  or  reference  to  it  in  the  deed.     By  the  exertions  of  the 
parties,  with  the  indulgence  of  the  trustee  and  beneficiaries, 
the  debt  was  reduced,  by  1847,  to  about  six  thousand  dollars, 
without  any  sale  of  the  property.     At  that  time  the  complain- 
ant, whose  health  had  declined,  and  his  mind  affected,  as  it  is 
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stcated,  went  off  to  the  South  with  a  small  drove  of  horses. 
He  was  expected  to  return  in  a  few  weeks,  but  did  not  do  so 
for  seven  years.  Without  any  apparent  cause  for  it,  but  ec- 
centricity of  character,  he  kept  his  abode  and  movements 
secret,  and  had  no  correspondence  with  his  mother,  brothers, 
or  friends.  A  rumor  very  soon  got  out  that  he  was  dead,  and 
it  seems  to  have  been  believed  by  his  brothers  and  the  neigh- 
bors generally.  When  he  left  he  verbally  authorized  his  bro- 
ther, William,  to  take  charge  of  and  manage  for  hira  his  pro- 
perty, real  and  personal,  and  apply  the  stock  and  increase  to 
the  common  debts.  On  the  15th  of  February,  1849,  about 
sixteen  months  after  complainant  left  the  country,  the  mort- 
gage debts  still  remaining  unpaid,  under  the  supposition^  as 
they  allege,  that  he  was  dead,  and  his  lands  had  descended  to 
hiB  two  brothers  and  his  mother^  they  made  a  sale  of  the  most 
valuable  portion  of  it  to  the  Taylor  brothers,  for  ?4,000, 
which,  or  the  larger  portion  of  it,  as  is  recited  in  the  bond  for 
title  that  day  executed  by  the  three,  was  to  be  paid  to  the 
beneficiaries  in  the  deed  of  trust,  of  1842.  In  October,  1854, 
the  trust  debts  having  been  paid  by  the  Taylors,  according  to 
contract,  a  deed  in  fee,  with  warranty,  was  executed  by  the 
said  William,  George,  and  Esther  Carter  to  the  Taylors,  in 
pursuance  of  the  bond.  Just  before  that  was  done,  satisfac- 
tory information  had  been  received  that  complainant  was  alive, 
of  which  both  parties  were  apprized.  He  soon  after  return- 
ed, and  filed  this  bill  the  next  January,  1856.  The  object  of 
the  bill  is  to  settle  up  the  whole  matter  of  the  crust  with  his 
brothers,  Boardman,  the  trustee,  and  the  Taylors  for  the  pay- 
ments they  have  made  of  the  trust  debts ;  to  have  an  account 
of  rents  and  profits  against  his  brothers  and  the  Taylors  for 
the  use  and  possession  of  his  land,  by  each,  and  to  vacate  the 
deed  made  by  his  brothers  and  mother  without  authority,  of 
his  land,  and  upon  a  full  adjustment  of  the  rights  and  equi- 
ties of  all  the  parties  to  have  his  land  restored  to  him. 

He  instituted  an  action  of  ejectment  against  the  Taylors 
contemporaneously  with  the  filing  of  the  bill.  He  was  forced 
to  elect,  by  order  of  the  Court,  in  which  tribunal  he  would 
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proceed.     He  decided  iu  favor  of  the  Court  of  Equity,  and 
Us  action  of  ejectment  was  dismissed.     A  demurrer  to  his 
bill  was  disallowed,  with  permission  to  rely  upon  it  in  the 
answer.     Upon  the  final  hearing  the  bill  was  dismissed  upon 
the  ground  that  a  Court  of  Equity  had  no  jurisdiction,  but  his 
remedy,  if  any  he  had,  was  at  law.     Upon  the  correctne«s  of 
this  opinion  of  the  Chancellor,  the  argument  has  been  made 
Ijere.     It  seems  very  clear  to  us  that  his  Honor  erred,  and 
that  it  is  a  case  of  equitable  jurisdiction,  on  various  grounds. 
1.   The  legal  title  of  the  complainant  passed  into  Boardman 
by  Tirtue  of  the  deed  of  trust,  or  mortgage,  of  1842.     Techni- 
cally, it  could  only  re-invest  by  a  re-conveyance  of  the  trustee, 
or  by  decree  upon  foreclosure.     But  it  has  been  held,  and  is 
well  settled,  that  it  cannot  be  set  up  against  the  mortgagor 
after  the  debts  secured  by  it  are  paid  oflF  by  him,  even  at  law  ; 
bnt  if  a  stranger  to  the  deed  had  paid  it  off,  he  would  be  re- 
garded as  assignee,  and  might  use  it  for  his  protection  in  a 
suit  brought  against  him  for  the  land.     This  is  decided  in  the 
case  of  Pdtz  v.  Clark,  5  Peters,  482.     It  is  not  then  the 
payment  of  the  mortgage  debts  that  avoids  the  technical  diffi- 
culty, and  vacates  the  mortgagee's  legal  title,  but  it  is  the 
payment  by  the  mortgagor.     In  which  case,  the  debt  being 
extinguished,  the  security  for  it  is  as  if  it  never  had  been, 
and  the  title  returns  to  the  former  owner.     Not  so,  in  reason 
or  in  law,  where  the  payment  is  by  a  stranger  to  the  deed. 
In  that  case  the  mortgage  is  bought  in  by  him  with  the  debt, 
and  still  stands  as  a  security  for  it.     That  was  the  case  here. 
The  Taylors  paid  $2,800  of  the  mortgage  debts,  and  by  that 
are  substitued  to  the  rights  of  the  creditors.     The  title  would 
still  remain  in  the  trustee,  Boardman,  for  their  security  to  the 
extent  of  their  payments.     From  this  it  must  follow  that  com- 
plainant could  not  have  succeeded  in  his  action  of  ejectment, 
as  the  outstanding  mortgage  could  have  been  used  by  the 
Taylors  as  an  ample  protection  against  him.     But,  independ- 
ent of  that,  the  mortgage  was  not  in  fact  fully  paid  off.     One 
of  the  debts,  amounting  to  something  less  than  one  hundred 
dollars  was  still  unpaid,  and  is  yet,  from  all  we  see.     True 
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this  was  a  debt  to  the  trnstee,  and  it  seems  he  did  not  desire 
the  benefit  of  the  security  of  the  mortgage,  but  he  had  not 
relinquished  or  re-conveyed. 

The  remedy  at  law  was,  therefore,  closed  against  complain- 
ant. But  he  certainly  had  a  right  to  come  into  a  Court  of 
Equity  to  have  the  mortgage  foreclosed,  and  the  rights  of  all 
the  parties  adjusted. 

The  defendants  would  be  entitled  to  a  lien  upon  the  land 
for  the  amount  they  had  paid  towards  the  debts,  for  they  are 
regarded  as  the  assignees  of  the  mortgage  creditors,  entitled 
to  stand  in  their  shoes,  and  have  the  advantage  of  their  se- 
curities. But  they  would,  of  course,  be  chargeable  with  rents 
for  the  time  they  have  been  in  possession  of  the  land.  The 
other  defendants,  George  and  William  Carter,  would  be  liable 
to  account  for  the  use  of  the  land  by  them,  and  whatever  they 
may  have  paid  of  the  debts  out  of  the  eifeets  of  the  complain- 
ant. In  this  the  Taylors  are  not  complicated;  but  having 
become  equitable  assignees  of  the  mortgage  in  part,  they  are 
so  connected  with  the  matters  as  to  be  proper  parties. 

Another  ground  might  be  stated,  under  this  head,  to  sustain 
the  jurisiiiction  of  a  Court  of  Equity.  The  partition  made  in 
1839,  though  in  writing,  so  as  to  avoid  the  statute  of  frauds, 
does  not,  perhaps,  create  a  perfect  legal  title,  as  it  does  not 
purport  to  convey  to  each  of  the  tenants  in  common,  from  the 
others,  a  right  in  severalty  to  the  portions  allotted  to  each. 
However  this  may  be,  there  can  be  no  doubt  but  that  an  equi-* 
table  right  in  severalty  is  created  by  the  writing,  and  a  Court 
of  Equity  would  make  it  perfect  by  investing  and  divesting 
the  legal  title  in  conformity  with  the  written  agreement  of 
partition.  They  held  the  perfect  legal  title  in  common  then, 
unincumbered,  and  the  only  object  of  the  deed  of  1839,  be-** 
tween  them,  was  to  sever  their  joint  interest,  and  designate 
the  one-third  to  which  each  should  be  entitled.  This  is  clearly 
and  explicitly  done,  and  te  it  no  objection  is  yet  made,  and  a 
Court  of  Equity  will  carry  it  out.  The  joint  mortgage,  upon 
the  whole,  has  no  other  effect  than  to  encumber  the  whole — 
the  one-third  of  each,  alike,  for  the  common  debt.     Here,  then. 
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is  a  proper  matter  for  a  Court  of  Equity  to  adjust,  by  appor- 
tioDing  the  mortgage  debts,  inclusive  of  those  paid  by  the 
Taylors,  among  the  three,  so  as  to  make  them  equal  in  the 
barthen  upon  a  final  settlement. 

2.  The  Taylors  are  in  possession  without  title,  as  the  broth- 
ers of  complainant  who  sold  and  conveyed  to  them,  it  is  clear, 
had  no  right  to  convey  his  land.  But  they  connect  themselves 
with  the  matter  by  the  payment  of  the  secured  debts,  and  by 
enbstitution  to  the  rights  of  the  creditors  under  the  mortgage. 
So,  although  they  have  no  rights  under  their  purchase,  yet 
they  have  under  the  mortgage.  Their  interest  is  to  the  extent 
of  their  payments,  and  no  further.  The  complainant  has  a 
right  to  bring  them  into  a  Court  of  Equity  for  a  discovery  of 
the  amount  of  their  payments,  and  the  bonefits  they  have  re- 
ceived from  the  trust  property,  by  its  use,  or  otherwise.  So 
he  has  also  a  right  to  call  upon  his  brothers,  the  other  defend- 
ants, for  the  same  purpose.  For  all  this  a  Court  of  Chancery 
is  the  proper  forum. 

3.  He  has  a  right  to  come  into  this  Court  to  clear  his  title 
of  the  clouds  resting  upon  it  by  the  deed  to  the  Taylors,  as, 
well  as  the  mortgage  deed,  even  if  it  had  been  fully  paid  off. 

Other  grounds  of  jurisdiction  might  be  stated^  but  they  need 
not,  as  the  foregoing  are  sufficient. 

It  is  contended  that  a  Court  of  Equity  will  not  entertain  a 
bill  for  partition  until  the  legal  title  is  settled.  But  this  is  not 
a  bill  for  partition.  It  is  to  settle  equities  in  relation  to  land 
already  partitioned,  at  least  in  view  of  a  Court  of  Chancery. 
Bat  even  where  the  object  is  to  partition,  but  the  titles  are 
equitable,  or  there  are  equities  to  settle,  a  Court  of  Equity 
may  be  resorted  to  for  this  purpose ;  and  having  done  so,  will 
decree  partition  under  the  same  bill.  1  Story's  Eq.,  §  650, 
and  the  following  sections. 

Having  settled  the  question  of  jurisdiction,  and  determined 
to  entertain  the  case  for  relief,  there  can  be  but  little  difficulty 
in  drawing  up  a  decree  for  that  purpose. 

The  proper  aeeounts  will  be  ordered,  for  which  the  cause 
will  be  remanded. 
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With  the  details  of  the  decree  this  opinion  need  not  be  en- 
cumbered. They  are  sulSScientlj  indicated  in  vhat  we  have 
said,  and  will,  doubtless,  be  readily  agreed  upon  by  counsel 
under  the  verbal  directions  of  the  Court. 


John  Maysb  v.  John  Biggs  and  Wipe. 

1.  Chancebt  Practice.  BUI  dismissed  upon  motion  to  dissolve  the  in- 
junction. If  the  complainant  shows  upon  the  face  of  his  bill,  that  he 
would  be  entitled  to  no  relief  if  the  allegations  were  sustained  by  proof, 
it  is  not  error  to  dismiss  the  bill  upon  a  motion  to  dissolve  the  injunc- 
tion. 

2.  Same.  Same.  Jtemanding  cause.  If  a  cause  is  prematurely  heard 
and  the  bill  dismissed,  it  will  not  be  remanded  for  that  reason,  if  it 
could  have  no  other  effect  than  to  produce  delay,  and  increase  costs. 

8.  Stay  op  Execution.  Contract  Constntction.  Evidence.  If  a 
debtor  endorse  on  a  note,  **  I  confess  judgment  on  the  within  note,  and 
claim  a  stay  of  eight  months,"  the  legal  implication  is,  that  security  is 
to  be  given ;  and  it  is  not  admissible  to  prove  a  verbal  agreement  that 
the  debtor  is  to  have  the  benefit  of  a  stay  of  eight  months  without 
security,  because  it  is  contradictory  of  the  writing. 

'4.  Same.  Same.  Husband  not  bound  by  the  agreement  of  his  wife.  If 
an  agreement  is  made  by  the  payor  of  a  note,  with  the  wife,  to  con- 
fess judgment  upon  the  note,  upon  condition  that  he  is  to  have  the 
benefit  of  a  stay  of  eight  months  without  security,  in  the  absence  and 
without  the  knowledge  of  her  husband,  in  whom  is  the  legal  interest ; 
such  agreement  is  void  and  cannot  be  enforced  against  the  husband. 


FROM    GRAINGER. 


This  bill  was  filed  for  the  reasons  stated  in  the  opinion  of 
the  Court.  At  the  appearance  term,  the  defendants  put  in 
an  answer,  and  entered  a  motion  for  a  dissolution  of  the  in- 
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junction.     Upon  the  hearing  of  said  motion,  his  Honor,  Chan- 
cellor LucKT,  dismissed  the  bill.     The  complainant  appealed. 

Shields  and  Jarkagin,  for  the  complainant. 

Nethkrland  and  Heiseell,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  injunction  bill.  The  complainant  alleges,  in 
substance,  that  he  agreed  to  confess  judgment  in  favor  of  the 
defendants,  before  a  justice,  on  certain  notes  executed  by  him 
payable  to  Mrs.  Biggs ;  which  agreement  was  written  on  the 
back  of  the  notes.  And  pursuant  to  this  agreement,  judg- 
ments were  accordingly  entered  up  by  the  justice.  Complain- 
ant further  alleges,  that  it  was  expressly  agreed  at  the  time, 
that  he  ^'  should  have  the  benefit  of  the  lawful  stay  of  eight 
months,  without  being  required  to  give  any  security ;''  and 
upon  the  faith  that  this  latter  stipulation  would  be  observed, 
he  consented  to  confess  judgment.  The  bill  further  charges, 
that,  as  soon  as  the  two  days  allowed  for  giving  security  for 
the  stay  of  execution  had  expired,  the  defendants  caused  exe- 
cutions to  be  issued  and  placed  in  the  hands  of  an  ofiicer,  who 
was  proceeding  to  enforce  the  same.  It  is  further  charged, 
that  the  purpose  of  defendants,  in  procuring  the  foregoing 
agreement  to  be  made,  was  to  deceive  and  defraud  the  com- 
plainant. The  bill  seeks  to  enjoin  the  executions  until  after 
the  expiration  of  eight  months  from  the  rendition  of  the  judg- 
ment. 

At  the  appearance  term,  the  defendants  put  in  their  an- 
swers, in  which  they  expressly  deny  that  any  agreement  what- 
ever was  made  in  regard  to  the  stay  of  execution ;  and  that 
the  whole  extent  of  the  agreement  made  was,  that  complain- 
ant, should  confess  judgment.  Mrs.  Biggs,  with  whom  the 
agreement  was  made,  states,  that  the  complainant  endorsed 
the  agreement  on  the  back  of  the  note,  as  follows :  '^  I  con- 
fess judgment  on  the  within  note,  and  claim  a  stay  of  eight 
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months."  She  further  states,  that  she  cannot  read,  and  that 
the  endorsement  was  not  read  to  her,  and  she  had  no  knowl- 
edge that  the  words,  in  respect  to  a  stay  of  execution,  had 
been  added ;  and  denies  having  assented  to  any  such  thing. 

Upon  filing  the  answers,  a  motion  was  entered  to  dissolve 
the  injunction ;  and  on  the  hearing,  the  Chancellor  allowed  the 
motion  and  dissolved  the  injunction,  and  also  dismissed  the 
bill. 

It  is  argued  for  the  complainant,  that  the  Chancellor  erred 
in  dismissing  the  bill  at  the  appearance  term,  and  upon  a  mo- 
tion to  dissolve  the  injunction.  We  do  not  think  so,  in  view 
of  the  whole  case.  It  is  obvious  there  is  no  equity  in  the 
complainant's  favor.  If  he  were  able  to  prove  a  verbal  agree- 
ment, that  ^^  he  was  to  have  the  benefit  of  a  stay  of  eight 
months,  without  security,"  such  proof  would  avail  him  nothing, 
in  the  face  of  the  written  memorandum';  the  evidence  would 
not  be  admissible,  because  contradictory  of  the  writing.  The 
^'  claim  of  a  stay  of  eight  months,"  all  other  objections  aside, 
cannot  be  understood  to  imply,  that  security  was  to  be  dis- 
pensed with  ;  the  contrary  would  be  the  legal  implication. 
But,  again:  the  objection  that  this  agreement,  if  valid  in 
other  respects,  was  made  with  the  wife,  in  the  absence  and 
without  the  knowledge  of  her  husband,  in  whom  the  legal 
interest  was,  would  perhaps  be  a  sufficient  defence  to  the  bill. 

It  is  clear,  therefore,  that  there  is  no  substantial  error  in 
the  decree  or  proceedings  in  this  cause.  If  it  were  admitted 
that  the  cause  was  prematurely  heard  and  the  bill  dismissed ; 
to  remand  the  cause,  for  that  reason,  could  have  no  other  effect 
than  to  produce  delay  and  increase  costs. 

Decree  affirmed. 
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Nathak  ALMomr  and  Wife  v.  Nathaniel  Hicks  et  at. 

L  Chaitcvrt  JuKiBDicnoif .  RtUe  a»  to  relief.  If  a  Coart  of  Chancery 
has  obtained  juzasdiction  of  a  cause  for  any  purpose,  it  will  retain  it 
until  the  whole  matter  is  disposed  of,  and  the  rights  of  the  parties 
settled. 

L  Sahb.  Cloud  upon  title.  Void  deed.  A  Court  of  Chancery  has 
jurisdiction  to  remove  a  clomd  from  the  title  of  a  party  claiming  real 
estate,  by  cancelling  a  void,  or  voidable  deed.  This  jurisdiction  will 
be  exercised  whether  the  character  of  the  deed,  or  other  instrument 
complained  of,  appears  upon  its  face,  or  otherwise;  and,  although  the 
defendants  are  in  possession,  and  complainants  have  the  legal  title, 
and  might  sue  at  law  for  the  recovery  of  the  land,  that  not  being  es- 
teemed adequate  relief. 

I.  Saxk.  Same.  Pleading.  A  bill  to  remove  a  elot4d  from  the  title  to  real 
estate  need  not  ask  any  discovery,  or  state  any  defect  of  proof,  or  the 
witneeees  whose  proof  is  relied  upon  for  the  relief.  A  simple  statement, 
tnat  the  instrument  is  void,  or  voidable,  with  the  proper  prayer,  is 
sufficient. 

L  Same.  Partition.  Demurrer.  A  Court  of  Chancery  has  no  jurisdic- 
tion to  decree  a  partition  of  lands  while  the  title  is  in  dispute,  and  if 
this  fact  appears  npon  the  face  of  the  bill,  it  will  be  dismissed  upon 
demurrer.  But  if  the  bill  alleges  other  grounds  of  equitable  relief,  or 
an  amended  bill  is  filed  abandoning  the  question  of  partition,  and 
making  out  a  proper  case  for  relief,  a  general  demurrjer  will  not  be 
sustained.     See  Carter  v.  Taylor  et  oL 


FROM   SULLIVAN. 


The  case  made  out  by  the  original  and  amended  bill,  is, 
that  William  Hicks  died  intestate,  in  1843,  seized  and  pos- 
sessed of  two  tracts  of  land.  He  left  several  heirs,  the  com- 
plainant, Sarah,  being  one.  She  intermarried  with  Nathan 
Almony  previous  to  the  death  of  her  father.  Her  husband  is 
still  liying. 

Some  short  time  after  the  death  of  William  Hicks,  a  por- 
tion of  the  heirs  met  and  signed  an  instrument  of  writing,  in 
which  they  relinquished  to  William  Hicks,  jr.,  and  Nathaniel 
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Hicks  all  the  personal  and  real  estate  of  the  intestate,  in  con- 
sideration of  their  paying  the  debts  of  the  estate.  The  name 
of  the  complainant,  Nathan  Almonj,  is  to  said  instrument,  but 
it  was  not  put  there  by  him,  or  by  his  authority.  William 
Hicks,  jr.,  and  Nathaniel  Hicks  fraudulently  procured  the  ex- 
ecution of  said  instrument  from  those  who  did  sign  it,  by  mis- 
representations as  to  the  debts  of  the  estate. 

Since  the  death  of  William  Hicks,  Nathaniel  Hicks  has 
produced  a  conveyance  of  the  one  hundred  and  five  acres^ 
from  the  deceased,  to  himself,  bearing  date  1st  January,  1842. 
It  was  not  witnessed  by  two  witnesses — was  never  delivered, 
nor  intended  to  be  perfected,  the  consideration  not  having 
passed.  Said  conveyance  was  not  considered  by  the  parties 
as  binding.  The  deceased  remained  in  possession  of  the  land 
until  his  death,  and  the  heirs  retained  it  until  the  pretended 
release,  in  1843. 

The  original  bill  prayed  for  partition,  and  that  the  preten- 
ded titles  of  the  defendants  be  declared  void,  and  the  com- 
plainants be  restored  to  the  possession  of  their  interest  in  the 
lands — an  account  to  be  taken  of  the  rents  and  profits,  and 
the  amount  due  them  be  paid.  The  amended  bill  does  not 
pray  for  a  partition. 

The  bills  were  demurred  to,  and  the  demurrer  sustained  by 
Chancellor  LucKT.     The  complainants  appealed. 

R.  Arnold,  for  the  complainants. 

Nethbrland  &  Heiskell,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  demurrer  was  not  well  taken,  and  the  Chancellor  erred 
in  dismissing  the  bill,  and  amended  bill. 

The  question  is^  whether  the  bill  and  amendment,  taken  to- 
gether, make  a  proper  case  for  equitable  relief?  It  is  true 
that  in  the  original  bill  partition  was  asked,  and  to  that  ex- 
tent— ^if  the  demurrer  had  been  confined  to  that  part  of  the 
bill — it  might  have  been  a  question  whether  it  were  not  proper 
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— ^the  title  not  being  clear.  But  we  understand  the  amended 
bill  to  abandon  this  branch  of  the  case,  and  to  confine  itself 
to  a  claim  for  relief  upon  the  ground  of  removing  clouds  from 
the  share  of  complainant,  Sarah,  in  the  lands  inherited  fromj 
her  father.  There  is  aho  a  prayer  to  be  restored  to  the  pos- 
session, and  to  have  a  decree  for  rents. 

There  is  nothing  in  the  bill,  or  amended  bill,  to  show  that 
defendants  have  had  seven  years'  possession  of  this  land,  or 
that  the  rights  of  complainants  have,  in  any  way,  been  af- 
fected by  the  statute  of  limitations.  They  are  both,  there- 
fore«  immediately  interested  in  the  share  of  complainant,  Sa- 
rah, and  entitled  to  the  possession  and  rents. 

And  these  will  be  decreed  them,  if  the  Court  of  Chancery 
has  jurisdiction  for  any  purpose  ;  the  rule  being,  if  relief  can 
be  given  as  to  anything,  to  retain  the  case  until  the  whole  mat- 
ter is  disposed  of,  and  the  rights  of  the  parties  settled.  2 
Yer.,  524,  581;  10  Yer.,  59,  83. 

As  to  the  deed  purporting  to  have  been  executed  by  Wm. 
Hicks,  sr.,  in  his  lifetime,  the  bill,  we  think,  makes  a  proper 
case  for  relief.  The  defendant,  Nathaniel  Hicks,  since  his 
father's  death,  has  procured  this  deed  to  be  proved  by  a  witness, 
and  registered.  Its  invalidity  does  not  appear  upon  its  face, 
but,  if  it  exists,  must  be  made  out  by  proof  aliunde^  and  ac- 
cording to  the  rule  laid  down  by  Judge  Story,  sec.  700,  a, 
famishes  a  proper  case  for  the  interference  of  a  Court  of 
Equity.  The  bill  alleges  that  this  deed  is  void ;  and  the  amen- 
ded bill,  in  effect,  alleges  that  its  execution  was  never  comple- 
ted, and  that  it  had  been  abandoned  by  the  parties.  If  so,  it 
should  be  cancelled.  The  invalid  deed  of  the  ancestor,  must, 
we  think,  be  regarded  as  a  cloud  upon  the  lands  in  the  hands 
of  the  heirs. 

In  Jones  v.  Perry y  10  Yer.,  83,  the  rule  is  stated  to  be  set- 
tled in  this  State  and  elsewhere,  that  a  Court  of  Equity  has 
the  power  to  cancel  a  void  instrument,  whether  its  character, 
as  such,  appear  from  the  face  of  the  instrument,  or  otherwise. 

If  this  be  so,  it  is  not  perceived  why  the  jurisdiction  is  not 
proper,  as  to  the  instrument  to  which  Almony's  name  is  al- 
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leged  to  have  been  forged,  and  the  deeds  to  Worlej.  Bat  be 
this  as  it  may,  the  demurrer  being  to  the  whole  bill,  lost  its 
effect  entirely. 

A  bill  to  remove  a  cloud,  is  a  head  of  equity  by  itself.  It 
will  lie,  although  the  defendants  are  in  possession,  and  com- 
plainants have  the  legal  title,  and  might  sue  at  law  for  the  re- 
covery of  the  property,  that  not  being  esteemed  adequate  re- 
lief.    2  Yer.,  624;  lO  Yer.,  59,  83. 

It  need  not  ask  any  discovery,  or  state  any  defect  of  proof, 
or  the  witnesses  whose  testimony  is  relied  upon  for  the  relief. 
A  simple  statement  that  the  instrument  is  void,  or  voidable) 
with  the  proper  prayer,  is  sufficient.  Story's  Eq.,  sec.  699, 
705  a. 

It  is  not  like  a  bill  to  perpetuate  testimony,  since  the  niat- 
ter  involved  in  it  can  be  made  the  subject  of  immediate  judi- 
cial investigation  and  decree.  Story's  Eq.,  sec.  1505,  1608. 
And  we  are  not  aware,  that  in  this  respect,  it  differs  from  an 
ordinary  bill. 

How  the  facts  may  turn  out  to  be,  upon  an  answer,  we  cmi 
not  know.  We  think  the  facts  stated  in  this  bill  and  amend- 
ment require  an  answer ;  and,  therefore,  reverse  the  Chancel- 
lor's decree,  and  remand  the  cause  for  that  purpose. 


The  State  v,  Lafayette  Shull. 

Criminal  Law.  Venice.  It  is  not  essential  to  the  laying  of  tbe 
venae  in  an  indictment  or  presentment,  that  the  county  should  be  re- 
peated in  the  body  of  the  same  It  is  sufficient  if  the  county  be  sta- 
ted in  the  caption ;  and  is  then  referred  to  as  the  county  aforesaid,  then 
and  there,  &c. 

Same.  Same.  Presentmenta.  Code^  §  5026.  Section  6025  of  the 
Code,  provides  that  it  shall  not  be  necessary  for  an  indictment  to  al- 
lege where  the  offence  was  committed ;  but  the  proof  shall  show  that 
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it  was  committed  within  the  jurisdiction  of  the  Court.  Although 
presentments  are  not,  in  terms,  embraced,  it  was  the  intention  of  the 
Legislature  to  include  them. 


FROM   JOHNSON. 


At  the  March  Term,  1859,  of  the  Circuit  Court  of  Johnson 
county,  Judge  Patterson  quashed  the  presentment,  upon  the 
ground  that  the  venue  was  not  sufficiently  laid ;  and  the  5025 
section  of  the  Code  did  not  dispense  with  the  same  in  present- 
ments.    The  State  appealed. 

Head,  Attorney  General,  for  the  State. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  Circuit  Court  quashed  the  presentment  upon  the  ground 
that  the  venue  was  not  sufficiently  laid.  This  is  error.  In 
the  caption  of  the  presentment,  the  State  and  county  are  sta- 
ted, and  the  presentment  itself  contains  the  averment  that  the 
grand  jurors  are  empannelled  to  inquire  for  the  body  of  the 
eounty  afore$atdj  and  then  proceeds  as  follows :  '^  On  their 
oath  aforesaid  present  that  a  certain  Lafayette  ShuU,  hereto- 
fore, to  wit,  on  the  first  day  of  June,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  fifty-eight,  in  a  certain  pub- 
lie  plaeej  then  and  there  situate,  and  in  the  hearing  of  divers 
good  citizens,  then  and  there  being,  and  in  the  hearing  of  a 
certain  public  assembly,  then  and  there  assembled  and  gath- 
ered together,  did,  then  and  there ,  utter  and  publish,  &c." 
The  words,  in  a  certain  public  place  there  situate,  and  there^ 
as  used  in  this  presentment,  refer  to  the  county  as  mentioned 
b  the  caption  and  body  of  the  presentment,  and  renders  it 
sufficient  in  this  respect.  In  Jacobs  v.  The  Commonwealth^  5 
Serg.  and  Rawle,  815,  it  was  held  that  the  day  of  the  com- 
mission of  the  offence  might  be  rendered  certain  by  reference 
to  the  year  stated  in  the  caption. 
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Again :  we  think  it  was  unnecessary  to  state  any  venue. 
The  Code,  in  sec.  5126,  provides  that  it  shall  not  be  necessary 
for  the  indictment  to  allege  where  the  offence  was  committed, 
but  the  proof  shall  show  a  state  of  facts  bringing  the  offence 
within  the  jurisdiction  of  the  county  in  which  the  indictment 
was  preferred.  It  is  true  that  a  presentment  is  not  here  em- 
braced in  terms ;  but  there  can  be  no  reason  why  the  venae 
should  be  laid  in  a  presentment  and  not  in  an  indictment. 
The  distinction,  in  common  sense,  cannot  exist ;  and  we  are 
satisfied,  from  an  examination  of  the  chapter  in  the  Code  in 
which  the  section  is  found,  that  none  was  intended. 

Reverse  the  judgment,  and  remand  the  cause  to  the  Circuit 
Court  of  Johnson  county,  to  the  end  the  defendant  may  be 
arraigned  and  tried  upon  the  presentment. 


Mary  A.  Traynor  v.  Thomas  W.  Johnson. 

1.  Slaves.  Rights  of  owner  and  hirer.  Between  the  owner  and  hirer 
of  a  slave,  there  is  a  personal  trust  and  confidence  reposed,  and  a  con- 
tract implied  by  law,  which  forbids  the  hirer  to  transfer  the  posses- 
sion or  services  of  the  slave  to  a  third  person  without  the  owner's 
consent. 

2.  Same.     Same.     Trover.     Case.     For  a  violation  of  this  implied  obli- 
gation the  owner  may,  in  general,  maintain  either  trover  or  case  at  his 
election.     A  simple  violation  of  this  implied  contract,  irrespective  of 
the  consequences,  constitutes,  of  itself,  a  sufficient  ground  of  action 
and  the  owner  may  elect  to  treat  it  as  a  conversion,  or  sue  in  case. 

3.  Same.  Same.  Same.  Same.  Measure  of  damages.  In  trover,  for 
the  conversion,  the  owner  is  entitled  to  recover  the  value  of  the  slave. 
In  an  action  on  the  case,  he  is  entitled  to  recover  damages  commen- 
Kurate  with  the  injury.  If  no  injury  accrues,  and  the  slave  is  re- 
turned at  the  end  of  the  year,  the  owner  is  entitled  to  some  amount 
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I  of  damages  for  the  mere  violation  of  the  implied  contract  not  to  sub- 

'  hire.    In  the  event  the  negro  dies  while  in  the  possession  of  the  sub- 

I  hirer,  the  lowest  measure  of  damages  would  be  the  value  of  the  slave  * 


FROM   BRABLBT. 


On  the  lOth  of  March,  1856,  the  defendant,  who  kept  a 
public  hotel,  hired  the  slave  of  the  plaintiff  upon  the  express 
agreement  that  he  was  to  be  employed  as  a  servant  in  the 
hotel.  On  the  first  of  May  the  defendant  sub-hired  said  slave 
to  the  Messrs.  Cowan,  to  work  in  a  brick-yard.  At  the  time 
he  hired  the  slave  from  the  plaintiff,  be  was  informed  that  the 
plaintiff  would  not  suffer  the  slave  to  work  in  a  brick-yard. 
In  the  month  of  June,  while  at  work  in  the  brick-yard,  the 
boy  was  taken  ill  witli  a  violent  dysentery,  and  died  in  a  few 
days.  On  the  fifth  day  after  the  attack  a  physician  was  called 
m.  In  a  short  time  after  the  physician  was  called  in,  he  saw 
the  plaintiff,  and  suggested  to  her  that  she  had  better  have 
the  slave  brought  to  her  house,  where  she  could  have  him  at- 
tended. The  cause  was  heard  before  Judge  Gaut.  Verdi 
and  judgment  for  the  defendant.     The  plaintiff  appealed. 

RowLES,  for  the  plaintiff. 

HoTLE  and  JIdwards,  for  the  defendant. 

McKiNNBT,  J.,  delivered  the  opinion  of  the  Court. 

This  case  was  before  us  at  the  last  term,  and  was  remande 
for  a  new  trial.     We  refer  to  the  opinion  then  delivered  for  a 
statement  of  the  material  facts  of  the  case,  which  are  no 
materially  changed  by  any  thing  in  the  present  record. 

After  the  case  was  remanded,  there  was  another  trial,  an 
the  jury  again  found  for  the  defendant.     From  all  that  np- 

*See  Traynor  v.  Johnwrn^  1  Head,  61. 
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pears  in  the  record  before  us,  this  was  certainly  a  strange  and 
inexplicable  result. 

The  question,  whether  the  plaintiflF,  with  knowledge  of  her 
rights,  received  back  the  slave  into  her  possession,  intending 
thereby  deliberately  to  waive  the  technical  conversion,  cannot, 
upon  this  record,  be  satisfactorily  answered  in  the  affirmative, 
in  our  judgmeilt.  But,  if  it  were  to  be  conceded,  that  under 
our  practice,  this  question  is  concluded  by  the  verdict;  still, 
the  further  question  remains,  can  the  verdict,  as  respects 
the  counts  in  casey  be  supported  upon  the  facts  found  ?  We 
unhesitatingly  say,  that  it  cannot.  Upon  the  latter  counts,  a  « 
clear  case  for  a  recovery  is  made  out.  It  is  well  settled,  ia 
our  local  jurisprudence,  that  between  the  owner  and  hirer  of  a 
slave,  there  is  a  personal  trust  and  confidence  reposed,  and  a 
contract  implied  by  law,  which  forbids  the  hirer  to  transfer 
the  possession  or  services  of  the  slave  to  a  third  person,  with- 
out the  owner's  consent.  For  a  violation  of  this  implied  ob- 
ligation, the  owner  may,  in  general,  maintain  either  trover  or 
case^  at  his  election.  The  simple  violation  of  this  implied 
contract,  irrespective  of  the  consequences,  constitutes,  of  it- 
self, a  sufficient  ground  of  action.  It  is  a  eonveriioriy  in  law, 
and  entitles  the  owner,  in  an  action  of  trover^  to  recover  the 
value  of  the  slave ;  and,  in  an  action  on  the  case,  to  damages 
commensurate  with  the  injury. 

In  this  view,  the  plaintiff  had  a  well  established  right  of 
action,  in  caaey  to  recover  some  amount  of  damages  for  the 
mere  violation  of  the  implied  contract,  even  if  no  injury  had 
befallen  the  slave,  in  consequence  thereof,  and  he  had  been 
returned  to  the  plaintiff,  at  the  end  of  the  year,  without  dimi- 
nution of  value. 

But,  upon  the  facts  of  this  case,  the  plaintiff's  right  of  re- 
covery cannot  be  restricted  to  damages  for  the  mere  breach  of 
the  implied  obligation  not  to  sub-hire  the  slave,  without  the 
owner's  consent*  There  are  circumstances  of  serious  aggra- 
vation in  the  case.  The  defendant  was  substantially  informed, 
at  the  time  he  hired  the  slave,  that  the  plaintiff  would  not 
allow  him  to  be  hired  to  the  Meflsrs.  Cowan,  on  account  of  the 
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mtare  of  the  employment,  though  higher  wages  couM  be  ob- 
tained from  them  than  were  asked  from  the  defendant ;  and 
notwithstanding  this,  the  defendant,  after  retaining  the  slave 
some  two  months,  hired  him  to  the  Messrs.  Cowan,  for  the 
remaining  ten  months,  and  for  a  sum  nearly  equal  to  the 
amount  which,  by  his  contract,  he  was  to  pay  the  plaintiff  for 
the  entire  year's  services  of  the  slave.  And  the  slave,  instead 
of  rendering  house  service,  was  put  to  labor  out  of  doors, 
exposed  to  the  sun,  in  midsummer ;  and  other  exposures  inci- 
dent to  a  brick-yard ;  and  when  taken  ill  with  a  dangerous 
dtseaae,  no  physician  was  called  in  until  the  fifth  day  after  the 
attack.  This  presents  a  case  of  a  wilful  and  aggravated  vio- 
lation of  the  rights  of  the  plaintiff,  and  of  a  reckless  disregard 
of  duty  on  the  part  of  the  defendant,  for  which  a  jury  would 
be  warranted  in  giving  the  highest  measure  of  damages.  And 
as  the  slave  was  lost  to  the  plaintiff,  while  in  the  possession  of 
the  sub-hirer,  the  lowest  rceasure  of  damages  should  be  the 
value  of  the  slave,  upon  which  interest,  by  way  of  damages, 
might  be  allowed  by  the  jury. 

The  jury  were  not  fully  or  correctly  instructed  in  respect 
to  the  plaintiff's  right  of  recovery  on  the  counts  in  ease  ;  and 
the  verdict,  on  these  counts,  is  without  the  shadow  of  evidence 
to  support  it. 

The  judgment,  therefore,  will  be  reversed,  and  the  case  be 
remanded  for  a  new  trial,  upon  all  the  counts  of  the  declara- 
tion. 


GoRiirELitTS  BowHAN  et  al  v.  Addison  Bowman  et  al 

Lasix  Iticw.  Ejectment  Title.  Fb8»es9ion.  In  an  action  of  eject- 
ment, if  the  plaintiff  riiows  a  legal  title,  and  that  the  defendant  is  in 
poMetsion  of  a  part  of  the  land  covered  by  Buoh  title,  he  it  entitled 
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to  recover,  in  the  absence  of  proof,  by  the  defendant,  of  a  superior  title 
in  himself,  or,  outstanding  in  another. 

2,  Same.  Same,  Grant  Possession,  Onus  of  proof.  If  there  are 
tracts  of  land  within  the  bounds  of  the  plaintiff's  grant,  excepted  by 
it,  the  onus  of  proving  the  locality  of  such  excluded  lands ;  and  tdat 
thn  defendant's  possession  is  within  the  bounds  of  the  excepted  tracts, 
is  upon  the  latter ;  and,  in  the  absence  of  such  proof,  the  plaintiff  is 
entitled  to  recover. 

3,  Samk.  Fraud  in  procuring  grant.  The  question  of  fraud  in  procur- 
ing a  grant  is  a  matter,  exclusively,  between  the  State  and  grantee ; 
and  a  mere  trespasser,  or  subsequent  enterer,  has  nothing  to  do  with  it. 
If  the  State  acquiesces  in  the  grant,  the  legal  title  to  all  the  lands 
within  its  boundaries,  not  shown  to  be  held  by  superior  title,  is  vested 
in  the  grantee. 


FROM   CLAIBORNE. 


This  was  an  action  of  ejectment,  instituted  in  the  Circuit 
Court  of  Claiborne  county.  At  the  May  Term,  1859,  the 
cause  was  tried  before  Judge  Turlet,  and  the  jury  returned 
a  verdict  in  favor  of  the  defendants.  A  motion  for  a  new 
trial  having  been  overruled,  the  plaintiffs  appealed  in  error  to 
this  Court. 

Thomas,  Evans,  and  Matnard,  for  the  plaintiffs. 

Netherland  &  Heiskell  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment  for  a  tract  of  land  lying  in 
Claiborne  county. 

The  plaintiff  claims  under  a  grant  from  the  State  of  Ken- 
tucky, issued  in  pursuance  of  the  convention  agreed  upon  be- 
tween Tennessee  and  Kentucky,  in  1820,  adjusting  the  bonu- 
dary  line  between  these  two  States — the  land  in  controversy 
being  situated  between  Walker's  line  and  latitude  86^  30'. 

The  grant  was  issued  on  the  25th  of  July,  1858,  to  Cor- 
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nelias  Bowman,  the  plaintiff;  and  purports  to  be  for  one  thou* 
fiand  four  hundred  acres  of  land,  surveyed  on  the  20th  of 
^September,  1836.  It  appears,  however,  that  the  exterior 
boundaries  of  the  grant,  as  therein  defined,  contain  upwards 
of  six  tkousand  acres.  Upon  the  face  of  the  grant,  and  im- 
mediately following  the  description  cf  the  boundary  lines  of 
Uie  land,  are  these  words :  *^  Plotting  out  the  lands  previously 
surveyed,  represented  to  me,  by  the  aforesaid  Cornelius  Bow- 
man, to  be  4000  acres.*' 

The  surveyor  who,  in  1836,  made  the  survey  on  which  said 
grant  is  founded,  was  examined  on  the  trial,  and  stated  that 
when  he  made  said  survey,  it  was  represented  to  him  by  said 
Bowman,  that  within  the  boundaries  stated  in  said  survey  and 
grant,  there  were  not  less  than  four  thousand  acres  of  land, 
previously  granted,  or  held  by  prior  legal  surveys ;  and  that 
upon  this  statement  of  Bowman,  (which  was  the  only  evidence 
he  had,)  he  reported  the  fact  to  be  so  in  his  certificate  of 
survey. 

Neither  in  the  certificate  of  survey,  nor  in  the  grant,  is 
there  anything  to  identify  the  lands  assumed  to  have  been 
held  by  prior  patents  or  surveys.  Nor,  indeed,  is  there  any 
thing  in  the  whole  record  to  show  that,  in  fact,  any  portion  of 
the  land  embraced  within  the  boundaries  described  in  said 
grant,  had  been  previously  appropriated  either  by  patent  or 
survey,  except  two  tracts— one  purporting  to  contain  fifty,  and 
the  other  one  hundred  and  fifty  acres,  which  the  said  Bowman 
had  procured  to  be  surveyed  in  1883,  but  for  which  patents 
were  not  obtained  until  the  20th  of  December,  1854. 

The  defendants,  who  were  in  possession  of  a  small  portion 
of  the  land  within  the  exterior  boundary  of  the  one  thousand 
four  hundred  acre  patent,  at  the  time  this  action  was  com- 
menced, proudced  no  title  whatever. 

Upon  this  state  of  the  case,  it  was  insisted  by  the  counsel 
for  defendants,  on  the  trial,  that  as  it  was  incumbent  on  the 
plaintiff  to  show  a  legal  title  to  the  land  sued  for,  and  also  to 
show  that  the  defendants  were  in  possession  of  some  part  of 
the  land  covered  by  such  title ;  and  as  the  plaintiff  could  have 
4 
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no  title  to  the  four  thonsand  acres  excepted  out  of  the  grant, 
he  could  not  recover  in  this  action  without  showing,  affirma- 
tively, that  the  land  occupied  by  the  defendants  lay  outside  of 
the  boundaries  of  the  four  thousand  acres  excluded  from  his 
grant,  and  within  the  limits  to  which,  by  his  grant,  he  had  a 
rightful  legal  title.  And  the  Court  concurring  in  this  view  of 
the  law,  instructed  the  jury  accordingly,  and  verdict  and 
judgment  were  rendered  for  the  defendants. 

Upon  the  state  of  this  record  it  cannot  be  assumed  that,  in 
point  of  fact,  any  portion  of  the  land  included  in  the  bounda- 
ries of  the  fourteen  hundred  acre  patent  had  been  previously 
appropriated,  except  the  two  small  tracts  of  fifty  and  one 
hundred  and  fifty  acres  above  mentioned.  It  may  be  true, 
that  the  representation  made  by  Bowman  to  the  surveyor,  that 
four  thousand  acres  of  the  land  embraced  by  the  survey  had 
been  previously  surveyed,  was  either  an  innocent  mistake  on 
his  part,  or  an  intentional  falsehood ;  but  whether  the  one  or 
the  other,  the  result  is  the  same,  so  far  as  the  present  determi- 
nation is  concerned.  The  question  is  one  exclusively  between 
the  State  and  the  grantee,  with  which  a  mere  trespasser,  or 
subsequent  enterer,  has  nothing  to  do.  The  injury,  whether 
committed  by  mistake  or  fraud,  is  against  the  State,  and  can 
only  be  complained  of  by  the  State ;  and  if  the  State  acqui- 
esces, and  allows  the  grant  to  stand,  there  can  be  no  question 
but  that,  in  a  Court  of  Law,  it  must  be  regarded  as  investing 
the  grantee  with  a  legal  title  to  all  the  ]and  included  by  ita 
boundaries,  not  shown  to  be  held  by  a  superior  title.  As  be- 
tween the  parties,  in  this  action,  the  question  of  fraud  or  mis- 
take is  altogether  irrelevant. 

In  this  view  of  the  case,  the  judgment  of  the  Circuit  Court 
is  clearly  erroneous.  The  plaintiff  having  shown  a  prima 
facie  legal  title,  and  that  the  defendants  were  in  possession  of 
part  of  the  land  covered  by  such  title,  was  entitled  to  recover, 
in  the  absence  of  proof  of  a  better  title  in  the  defendants,  or 
outstanding  in  another,  or  some  other  legal  defence.  I  Swan's 
tlep.,  333-336. 

Judgment  reversed. 
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State  for  tdb  use  op  Thos.  D.  Arnold  v.  Jno.  B.  Lm- 

AWEAVER. 

1.  Garitibhmekt.  Parinera.  Notice.  A  garnishment  is  in  the  nature 
of  an  attachment,  and  upon  its  service  the  property,  effects,  or  debt  in 
the  hands  of  the  garnishee  is  in  the  custody  of  the  law  ;  and  beyond 
the  control  of,  either  the  garnishee,  or  the  judgment  debtor.  The 
service  of  a  garnishment  upon  one  member  of  a  firm  that  is  indebted 
to  the  defendant  in  the  execution,  is  notice  to  all  the  members  of  said 
firm;  and  a  payment  of  the  debt  by  a  partner,  in  ignorance  of  the 
service  of  such  garnishment,  to  the  debtor,  does  not  discharge  the  gar- 
nbhce  from  liability  to  the  execution  creditor. 

2.  Same.  Costs.  If  a  garnishment  is  successfully  prosecuted  against  the 
person  summoned,  and  the  funds  in  his  hands  are  not  sufficient  to  pay 
the  debt  and  costs,  and  the  costs  of  said  proceedings  by  garnishment — 
the  garnishee  not  having  resisted  and  appealed  from  the  Judgment 
against  him — the  execution  creditor  is  liable  for,  and  should  be  taxed 
with  the  costs.  The  garnishee  is  in  no  fault,  and  is  not  liable  for  the 
costs. 


FROM  WASHINGTON. 


The  defendant  was  summoned  as  a  garnishee.  He  appeared 
and  filed  his  answer  in  writing,  which  is  set  out  in  the  opinion 
of  the  Court.  The  Court  below  rendered  judgment,  discharge 
ing  the  garnishee,  and  the  execution  creditor  appealed. 

T.  D.  Arnold,  for  the  plaintiff. 

DsADERlCE,  for  the  defendant. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Kfi.fa,  from  the  Circuit  Court  of  Washington  county,  in 
favor  of  the  State  of  Tennessee  for  the  use  of  Thos.  D.  Ar- 
nold, against  Furguson,  Green,  Clark  &  Crawford,  for  $119.71, 
wu  placed  in  the  hands  of  the  sheriff,  on  the  2d  of  March, 
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1859.  The  return  was,  no  property  found,  but  that  John  B. 
Linaweaver  was  garnisheed  as  the  debtor  of  Clark,  one  of  the 
defendants  in  the  execution.  At  the  next  term  he  appeared, 
and  upon  his  examination,  made  the  following  statement,  which 
was  reduced  to  writing : 

"  W.  T.  Battles  and  myself  purchased  a  horse  of  J.  P. 
Clark  for  ?100,  which  we  drove  off  South,  and  owed  him  for 
the  same  at  the  time  I  was  garnisheed.  We  went  together 
with  horses  to  sell.  Battles  paid  the  debt  to  Clark  after  his 
return,  without  my  knowledge.  I  returned  first.  I  wrote  to 
Battles  I  was  garnisheed,  before  his  return  a  short  time.  I 
don't  know  whether  he  received  my  letter ;  and  he  paid  the 
note  to  Clark  after  his  return  before  I  saw  him.  After  he  had 
paid  the  debt  I  saw  him,  and  told  him  I  was  garnisheed,  and 
would  hold  him  responsible,  if  I  had  it  to  pay,  for  his  portion. 
Battles  did  not  say  anything  about  the  letter  I  had  written  to 
dim,  nor  did  he  say  he  did  or  did  not  know  I  was  garnisheed. 
Some  three  weeks  or  more  since,  I  had  the  foregoing  conversa- 
tion  with  Battles,  and  it  was  only  a  short  time  before  he  paid 
the  money,  and  he  had  not  been  long  back  from  the  South. 
He  came  back  near  the  1st  of  May.  We  had  a  settlement  at 
this  time,  and  I  had  lifted  more  of  our  notes  than  he  had.  We 
had  previously  given  a  number  of  joint  notes,  for  horses  we 
ihad  bought  in  partnership.  I  told  Clark  the  next  morning 
after  I  was  garnisheed  about  it." 

This  is  the  entire  statement,  and  the  Court  thought  it  did 
not  make  out  a  case  of  liability,  and  discharged  the  garnishee ; 
from  which  judgment  this  appeal  was  taken  by  the  creditor. 
We  think  his  Honor  erred  in  this  conclusion.  It  does  not  ap- 
pear upon  what  ground  he  based  his  opinion,  but  it  is  sustained 
in  argument  upon  the  ground  that  as  the  garnishment  wa€  not 
.served  upon  Battles,  and  it  is  not  shown  that  he  had  any  no- 
tice  of  the  proceedings,  he  could,  as  partner,  safely  pay  the 
debt  of  the  firm  to  Clark,  and  thereby  defeat  the  garnishment. 
Though  this  position  may  be  plausible,  we  think  it  unsound. 
It  was  the  debt  of  the  two  as  a  firm,  and  was  subject  to  ap- 
propriation to  the  creditors  of  Clark  by  this  mode  of  proceed- 
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iDg.  The  moment  the  garnishment  was  served,  the  deht,  be" 
ing  then  due,  passed  out  of  the  control  of  both  the  debtors  and 
creditor,  and,  so  to  speak,  was  in  custody  of  the  law.  Notice 
to  one  partner  would  bind  both,  and  neither  could  avoid  the 
binding  force  of  the  garnishment.  The  money  of  Clark  in 
the  hands  of  the  firm  was  attached,  and  could  not  be  extrica- 
ted by  one  member  of  the  firm,  more  than  the  other.  The 
debt  was  seized  in  a  legal  mode,  and  Clark  had  no  longer  any 
right  to  receive  it,  and  a  payment  to  him  would  have  no  more 
effect  to  relieve  them,  than  if  it  had  been  to  any  other  person. 
The  law  had  made  them  the  debtors  of  the  plaintiffs  in  the 
execution,  instead  of  Clark.  Battles  was  bound  to  know  that 
his  partner  had  become  bound  by  law,  to  pay  the  debt  to  oth- 
ers, and  not  to  Clark,  in  which  event  he  would  be  no  longer 
their  creditor,  and  consequently  a  payment  to  him  would  be  no 
discharge.  It  is  the  same  thing  as  if  he  had  paid  the  debt  to 
Clark,  after  it  had  been  previously  discharged  by  his  partner. 
The  attachment  of  the  debt  by  the  creditors  of  Clark,  sub- 
stituted them  to  all  the  rights  of  the  latter,  and  deprived  him 
of  any  authority  to  receive  the  money,  as  fully  as  if  it  had 
been  once  paid  to  him  by  the  garnisheed  partner.  The  effect 
of  the  garnishment  was  to  bind  the  debt,  and  place  it  out  of 
the  power  of  the  parties, — no  change  could  affect  the  credi- 
tors, as  their  right  to  the  money  was  fixed  by  law,  upon  the 
state  of  facts  at  the  date  of  service. 

Independent  of  this  view,  which  we  think  conclusive  against 
the  defence  made,  the  circumstances  pretty  clearly  show  that 
Battles  must  have  known  of  the  existence  of  the  garnishment, 
if  that  were  necessary,  and  fraudulently  attempted  in  this  way 
to  defeat  it,  and  favor  Clark.  But  let  that  be  as  it  may,  upon 
the  other  ground,  we  are  of  opinion  that  the  judgment  should 
have  been  against  the  garnishee.  The  partners  will  be  left  to 
adjust  their  rights  as  best  they  may,  for  this  double  payment 
of  the  debt.     With  that  we  have  nothing  now  to  do. 

The  judgment  will,  therefore,  be  reversed,  and  judgment 
rendered  here  against  the  garnishee  for  the  proper  amount. 
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Since  the  disposition  of  the  above  case,  a  qneetion  has 
arisen  upon  the  proper  disposition  of  the  costs  of  the  garnish- 
ment, which  it  may  be  of  some  importance  in  the  practice  to 
settle.    By  the  Code,  sec.  8102, — 

^^  The  garnishee  shall  have  the  pay,  and  be  entitled  to  the 
privileges  of  a  witness,  and  shall  recover  cost  against  the 
plaintiff,  if  the  garnishment  is  not  successfully  prosecuted.'* 

This  would  seem  to  imply  that  if  the  plaintiff  was  successful 
in  rendering  him  liable  that  he  should  pay  costs.  This  sec- 
tion is,  in  substance,  or  was,  doubtless,  intended  to  adopt  the 
act  of  1826,  ch.  17,  Car.  and  Nich.,  364.  Under  that  act, 
this  Court  held  in  Huff  v.  Mills,  7  Yer.,  42,  46,  the  gar- 
nishee was  not  subject  to  costs,  although  the  judgment  was 
against  him,  but  that  the  plaintiff  in  the  execution  should  pay 
them.  We  think  there  was  no  intention  to  change  that  rule 
by  the  Code.  The  justice  and  reason  of  the  case  accord  with 
that  construction.  The  garnishee  is  in  no  fault.  He  could 
not  pay  the  debt  he  owed  the  execution  debtor  to  his  creditor, 
without  the  judgment  of  a  Court.  He  fairly  discloses  the 
facts  which  establish  his  liability,  and  submits  to  the  judgment 
of  the  Court.  It  is  nothing  to  him  to  whom  he  pays  the  debt, 
provided  he  does  it  according  to  law,  so  as  to  get  a  legal  dis- 
charge. The  whole  proceeding,  and  the  result,  is  for  the  ben- 
efit of  the  execution  creditor,  and  it  is  right  that  he  should 
pay  the  cost,  rather  than  the  garnishee,  who  is  in  no  wrong. 
The  execution  debtor  cannot  be  taxed,  because  he  is  not  a 
party  to  the  proceeding.  We  think  it  right  to  adhere  to  the 
rule  established  in  the  case  of  Huff  v.  MUls^  under  the  act  of 
1826,  as  we  think  it  just,  and  the  Code  does  not  change  it. 
How  it  would  be  if  the  garnishee  had  resisted  and  appealed 
from  a  judgment  against  him,  or  if  the  fund  in  his  hands  was 
more  than  sufficient  to  pay  the  execution  and  cost,  we  need 
not  now  say,  as  that  is  not  the  case  in  judgment. 

The  cost  of  both  Courts  will  be  taxed  to  the  garnishing 
creditor. 
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J.  W.  Clark,  for  the  use  of  Butler  v,  G.  M.  Cuson, 

1.  ConTKACT.  (^ligation  to  delieer  specific  artidts.  When  place  of  de- 
Uverifjired.  If,  in  an  obligatioa  for  tke  delivery  of  cipeciflc  artiolee,  the 
time  a<]d  piaoe  of  delivery  are  fixed  in  the  face  of  the  instrument  the 
property  must  be  delivered  at  the  place  designated.  A  delivery  at  a 
place  near  the  one  specified,  is  not  sufficient. 

2.  Same,  fkane.  Same.  Evidence  not  admiesible  to  ehanffe  tke  place  of 
delivery.  Parol  evidence  is  inadmissible  to  show  that  it  was  the  under- 
standing of  the  partSes  that  the  property  should  be  delivered  at  a 
place  dififereat  from  tke  one  designated  in  the  obligAtioiu 


FROM   MONROE. 


This  esnse  was  tried  upon  an  appeal,  at  the  May  Term, 
1858,  Welcker,  J.,  presiding.  Verdict  and  Judgment  for 
the  defendant.    The  plaintiff  appealed. 

Eakin,  for  the  plaintiff. 

SbaLj  for  the  defendant. 

McKiNVET,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  before  a  justice  of  Monroe  county, 
and  was  taken,  by  appeal,  to  the  Circuit  Court.  Verdict  and 
judgment  were  rendered  for  the  defendant,  and  an  appeal  in 
error  to  this  Court. 

The  suit  is  founded  upon  an  obligation  executed  by  Cuson 
to  Clark,  for  $125.00,  ^^  which  may  be  discharged  in  good 
merehantable  upper  leather,  at  sixty  cents  per  pound,  to  be  de- 
livered at  Sweet  Water  JDepoty  against  the  25th  of  December,. 
1857." 

The  proof  shows,  that  on  the  25th  of  December,  1857,  the 
defendant  deposited  a  parcel  of  upper  leather  in  the  store  of 
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Spillman  &;  Vaughn,  in  the  town  of  Sweet  Water,  for  the 
plaintiff.  It  appears  that  the  leather  was  of  good  quality  ;  and 
that  the  quantity  was  of  the  Talue,  at  sixty  cents  per  pounds 
of  more  than  9125.00.  It  further  appears,  that  the  store  of 
Spillman  &  Vaughn  "  was  near  the  depot/'  but  entirely  dis- 
connected with  it;  the  distance  between  the  places  is  not 
stated. 

The  jury  were  instructed  by  his  Honor,  the  Circuit  Jndge^ 
^  that  if  there  was  an  understanding  between  the  plaintiff  and 
defendant,  that  the  leather  should  be  delivered  at  the  store 
near  to  the  depots  and  it  was  so  delivered  on  the  day  specified 
in  the  contract,  it  would  be  a  satisfaction,"  &;c. 

This  instruction,  we  think,  was  erroneous.  We  perceive  no 
sufficient  evidence  in  this  record  of  any  such  ''  understanding'" 
between  the  parties.  But,  if  such  a  verbal  agreement  had 
been  made,  it  would  have  been  inadmissible,  on  the  ground,, 
that  it  is  directly  contradictory  of  the  written  instrument^ 
which  fixes  a  definite  place  for  the  delivery  of  the  leather. 
The  proximity  of  the  store  to  the  depots  is  a  matter  altogether 
irrelevant.  A  definite  place  being  fixed  in  the  instrument,  the 
delivery  must  be  at  that  place. 

Judgment  reversed. 


Joseph  Johnson  v.  Daniel  H.  Hoyli  et  aL 

Advanckmknts.  Presumptiony  when  debt  of  child  paid  by  the  faUier^ 
If  a  father  pay  a  debt  for  a  child,  in  the  absence  of  proof  to  the  con- 
trary, the  law  prosumes  such  payment  to  be  an  advaDceinent.  Tb!& 
presumption^  however,  may  be  rebutted  by  proof  that  it  was  intended 
to  be  holden  as  a  debt  against  the  child. 

Samb.  Creditors,  AttachmenL  Advancements  to  be  first  aceountod 
for.  If  a  distributee  or  heir  has  been  advanced,  the  advancements  art» 
to  be  collated  and  accounted  for  before  an  attaching  creditor  of  such 
distributee  or  heir  can  have  satisfaclion  of  his  debt. 
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8     SA.VK.     Qtiesiion  reserve    Can  the  attaching  creditor  sue  within  six 
months  after  the  qualification  of  the  personal  representative? 

L     Sams.     Same.     If  a  distributee  or  heir  is  indebted  to  the  estate,  will 
such  debt  have  priority  over  an  attaching  creditor  ? 


FROM   M  MINN. 


The  complainant  appealed  from  the  decree  pronounced  by 
Chancellor  Van  Dyke. 

CooKB,  for  the  complainant. 

Jarnagik  and  Caldwell,  for  the  defendants. 

Caruthbrs,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  early  in  July,  1857,  to  attach,  and  hold 
subject  to  complainant's  debt,  the  interest  of  Daniel  H.  Hoyle, 
his  debtor,  in  both  the  personal  and  real  estate  of  his  father, 
John  Hoyle,  who  had  recently  died  intestate,  in  McMinn 
county.  The  administrator,  and  the  other  heirs  and  dis- 
tributees, were  made  defendants.  It  charges  that  the  said 
Daniel  H.  is  entitled  to  the  one-tenth  of  his  father's  estate  ; 
that  he  resides  in  the  State  of  Georgia,  is  insolvent,  and  justly 
owes  him  the  amount  stated  and  claimed  in  the  bill. 

The  bill  was  filed  within  six  months  from  the  appointment 
of  the  administrator,  T.  P.  Wells,  and  a  question  is  made  by 
demurrer  upon  that,  but  without  giving  any  opinion  upon  that 
question,  one  way  or  the  other,  we  will  pass  to  the  consider- 
ation of  the  case  as  made  by  the  answers  and  proof,  after  the 
overruling  of  the  demurrer  by  the  Chancellor.  It  is  better 
for  the  parties  to  settle  the  controversy,  finally,  by  deciding  the 
case  upon  its  merits. 

It  is  admitted  that  the  said  Daniel  H.  is  indebted  to  the 
complainant ;  but  the  defence  is  that  he  owes  the  estate  a 
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debt,  or  is  bound  to  account  for  advancements  equal  to  his 
part  of  the  estate,  both  real  and  personal,  and  that  this  has 
priority  over  the  claim  of  his  creditors. 

The  attachment  was  levied  upon  the  interest  of  the  said 
Daniel  H.,  in  a  tract  of  land  and  sundry  slaves. 

The  Chancellor  finds  the  debt  of  complainant  to  be  $666.66, 
and  enters  a  judgment  for  that  amount  against  Daniel  II. 
He  also  finds,,  and  the  proof  shows,  that,  on  the  12th  of  August, 
1856,  the  intestate,  then  being  endorser  for  his  son,  Daniel 
H.,  in  the  Branch  Bank  of  Tennessee,  at  Athens,  on  a  note 
previously  discounted,  which,  with  interest,  then  amounted  to 
$818.32,  took  up  said  note,  and  gave  his  own  note  and  en- 
dorsers for  the  same ;  and  after  several  renewals  and  payments 
in  his  lifetime,  the  same  was  paid  off  by  his  administrator  in 
February,  1858,  out  of  the  assets  of  the  estate.  -   It  is  stated 
in  the  answer  that  this  was  regarded  by  John  Hoyle  as  an 
advancement  to  his  son,  and  it  is  insisted  that  it  shall  be  so 
considered.     But  on  this  point  there  is  no  proof;  yet  it  is 
certain  that  he  paid  that  amount  to  or  for  his  said  son,  and 
took  from  him  no  obligation  of  any  kind  for  it.    Nor  does  it 
appear  that  he  ever  claimed  or  demanded  it  from  him  as  a 
debt.     Then,  whether  it  shall  be  considered  an  advancement 
or  debt;  is  left  to  the  legal  presumption  in  such  a  case.     We 
held  at  Nashville,  last  term,  in  the  case  of  Vaden  v:  Vaden^ 
1   Head,  300,  that  where  a  father  advances  money  to  a  son, 
or  pays  debts  for  him,  the  law  presumes  it  is  an  advance- 
ment, unless  it  is  shown  by  proof,  or  circumstances,  that  it 
was  intended  to  be  held  as  a  debt  against  the  son.     Such 
we  consider  to  be  the  law,  and  consequently  must  regard  this 
as  an  advancement.     There  can  be  no  doubt,  if  that  be  so, 
that  it  must  be  accounted  for  before  Daniel  H.,  or  any  one 
claiming  through  or  under  him,  can  claim  any  interest  in  the 
estate,  either  real  or  personal.    Advancements  must  be  brought 
into  contribution,  since  the  act  of  1829,  ch.  36,  whether  of 
realty  or  personalty.     The  Chancellor  gave  priority  to  this  as 
a  debt  due  the  estate,  and  we  will  not  say  that  he  was  incor- 
rect in  that,  but  do  not  pass  upon  that  question  now,  as  the 
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ground  on  which  we  place  it,  is  clear  and  unquestionable,  and 
brings  us  to  the  same  conclusion ;  that  is,  that  the  amount 
paid  for  Daniel  H.,  must  be  accounted  for  before  the  com- 
plainant can  reach  any  part  of  the  estate.  It  is  supposed 
that  there  will  be  nothing  left  for  creditors ;  but  if  it  be  de- 
sired, the  account  may  be  taken  as  ordered  by  the  Chancellor. 

An  attempt  is  made  in  the  proof  to  impeach  the  complain- 
ant's claims,  upon  the  ground  that  the  notes  of  which  he  is  the 
assignee,  and  upon  which  this  suit  is  brought,  were  given 
for  a  new  invention,  patented,  which  is  worthless,  and  are 
therefore  without  consideration.  But  perhaps  the  proof  is  in- 
sufficient for  that  purpose,  and  he  has  successfully  established 
his  claim  against  the  said  Daniel  H. 

The  decree  is  therefore  affirmed  upon  the  ground,  and  for 
the  reasons  stated  above ;  and  if  it  is  desired  by  the  complain- 
ant, the  case  will  be  remanded  for  the  account,  and  such  fur- 
ther proceedings  as  may  be  necessaay,  in  the  Court  below. 


Henrt  M.  Myers  and  Wife  v.  F.  A.  Ross  et  al 

Reoistratiow.  Deed  of  trust  Subsequent  purchaser,  Notice  of 
prior  incumbrance,  AH  of  1831,  eh.  90,  {6.  A  deed  of  conveyance, 
bill  of  snle,  or  other  instrument  takes  effect  from  the  time  it  is  regis- 
tered. And  any  deed  of  conveyance,  bill  of  sale,  or  other  instrument 
which  is  last  executed,  but  first  registered,  shall  have  priority,  unless 
the  subsequent  purchaser  had  full  notice  of  tlio  previous  conveyance. 
The  provisions  of  the  act  of  1S81  include  deeds  of  trust. 
Samk.  Same.  Same,  Notice  to  agent  or  trustee.  If  the  agent  or 
trustee  has  notice  of  the  prior  incumbrance  or  conveyance,  it  is  notice 
to  the  principal.  Thus,  if  a  subsequent  conveyance  is  made  to  trus- 
tees who  have  notice  of  a  prior  incumbrance ;  or  if  a  person  purchase 
with  notice  of  a  prior  conveyance,  and  agree  that  another  may  take 
his  purchase,  the  latter  not  having  notice  of  the  previous  conveyance, 
the  first  purchaser  is  the  agent  of  such  sub-purchaser,  ab  iniiiOf  and  he 
is  affected  with  notice. 
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3.  S  iME.  Same,  Same.  Case  in  judgment  B.  executed  to  M.  a  deed 
of  trust,  to  secure  a  debt  due  to  M.  He  subsequently  executed  a  deed 
of  trust  to  N.  and  I.,  as  trustees,  for  the  benefit  of  the  bank.  N.  was 
the  counsel  of  the  bank,  and  I.  a  bank  director.  N.  and  I.  had  notice 
of  the  existence  of  the  prior  deed  to  M.  Held,  that  although  the  sub- 
sequent deed  to  N.  and  I.  was  registered  first,  the  deed  to  M.  was  enti- 
tled to  priority,  and  should  be  first  satisfied. 


FROM   HAWKINS. 


This  cause  was  heard  at  the  May  Term,  1859.  Chancellor 
LucKT  pronounced  a  decree  against  the  complainants.  They 
appealed  to  this  Court. 

Hall,  L.  C.  &  M.  T.  Haynes,  for  the  complainants. 

Nelson,  Netherland  &  Heiskell,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

Frederick  A.  Ross,  on  the  2d  of  November,  1849,  executed 
A  deed  of  trust  to  complainant,  Henry  M.  Myers,  upon  cer- 
tain real  estate  in  Hawkins  county,  to  secure  to  Caroline 
Myers,  wife  of  said  Henry  M.,  the  sum  of  $2100,  which  said 
Ross  owed  her.  This  deed,  though  acknowledged  before  the 
clerk,  on  the  1st  of  January,  1850,  was  not  registered  until 
the  2d  of  March,  1862. 

Subsequent  to  the  execution  and  acknowledgment  of  said 
deed,  and  before  its  registration,  the  said  Frederick  A.  Ross, 
who  wished  to  procure  a  loan  from  the  Branch  Bank  of  Ten- 
nessee at  Rogersville,  as  well  as  to  make  more  secure  certain 
debts  which  he  owed  said  Branch  Bank,  executed  another  d<^ed 
of  trust,  to  secure  the  payment  of  said  advances  and  debts, 
in  which  he  conveyed  to  John  Netherland  and  Charles  J. 
McKinney,  as  trustees  for  that  purpose,  certain  lands  also 
situated  in  Hawkins   county,  and  which  included   the  real 
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estate  previously  conveyed  to  Henry  M.  Myers,  as  above 
stated. 

This  deed  to  Netherland  and  McKinney  was  proved  and 
registered  before  the  registration  of  the  deed  to  Myers ;  and 
the  question  now  is,  which  of  these  deeds  shall  have  priority 
of  payment  out  of  the  property  common  to  both  ? 

It  is  insisted  that  the  bank  had  notice  of  the  deed  to  Henry 
M.  Myers,  and  that  this  entitles  complainant,  Caroline,  to 
priority  of  satisfaction  over  the  deed  for  the  benefit  of  the 
bank,  though  the  latter  deed  was  first  registered. 

The  evidence  as  to  the  notice  rests  upon  the  testimony  of 
said  Ross,  who  proves  that  before  the  writing  of  the  deed  for 
the  benefit  of  the  bank,  he  mentioned  to  John  Netherland, 
in  a  casual,  momentary  remark  in  his  house,  the  fact  that  he 
liad  given  to  H.  M.  Myers  a  deed  for  a  very  small  part  of  the 
property  he  intended  to  convey  to  the  bank,  but  believed  he 
codd  adjust  that  matter  in  a  short  time ;  that  Mr.  Netherland 
was  counsel  for  the  bank ;  that  on  the  night  of  that  day  the  wit- 
ness attended  in  the  bank,  and  then  and  there  the  papers  were 
written  for  the  bank  by  T.  A.  R.  Nelson ;  that  there  were 
bank  officers  present,  not  distinctly  remembered  by  the  wit- 
ness— only  he  felt  certain  that  neither  Mr.  Netherland  nor 
C.  J.  McKinney  were  there ;  that  the  next  morning,  and  be- 
fore the  deed  to  the  bank  was  witnessed,  he  met  G.  J.  McKin- 
ney, a  bank  director,  in  the  street,  near  his  store,  and  while 
passing,  stopped  for  a  moment,  and  said  to  him  just  what  he 
had  mentioned  to  Mr.  Netherland. 

The  act  of  1831,  ch.  90,  after  enumerating  what  instru- 
ments shall  be  proved  and  registered,  declares  in  the  sixth 
section  thereof,  that  "  any  of  said  instruments,  so  proved  and 
registered  as  aforesaid,  shall  take  effect  only  from  the  time 
they  are  registered,  and  any  deed  of  conveyance,  bill  of  sale, 
or  other  instruments  above  mentioned,  which  shall  be  last  ex- 
ecuted, but  first  registered,  shall  have  preference  thereof, 
nnless  it  is  proved  in  a  Court  of  Equity,  according  to  the 
rules  of  said  Court,  that  such  subsequent  purchaser  had  full 
notice  of  the  previous  conveyance." 
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In  Knowles  v.  Masterso'n  et  ah.,  and  Vance  v.  Masterson  et 
ah.,  8  Hum.,  619,  it  was  held  that  mortgagees  were  within  the 
meaning  of  this  section  of  the  act  of  1831.  And  it  is  most 
obyious,  not  only  from  the  principle  of  that  case,  but  from  the 
language  of  the  act  itself,  that  it  embraces  deeds  of  trust. 

It  was  also  further  determined  in  that  case,  that  knowledge 
of  a  prior  incumbrance,  on  the  part  of  a  subsequent  purchaser, 
though  his  deed  might  be  first  registered,  had  the  effect  to 
postpone  him  as  against  such  previous  incumbrancer. 

The  question  now  is,  whether  the  notice  thus  communicated 
by  F.  A.  Ross  of  the  existence  of  the  deed  to  Myers,  to  John 
Netherland  and  Charles  J.  McKinney,  was  notice  to  the  bank  ? 
And  we  are  of  opinion  it  was.  They  were  the  trustees  in  the 
deed  for  the  benefit  of  the  bank,  and  as  such,  took  the  legal 
title  to  the  estate.  It  is  most  manifest  that  the  communica- 
tion was  made  to  them  in  relation  to  the  very  deed  then  about, 
to  be  executed  for  the  benefit  of  the  bank,  and  in  which  they 
were  to,  and  did  become  the  trustees  ;  and  we  think  both  had 
the  notice  prior  to  the  execution  of  the  deed.  But  this  is  not 
material,  since  notice  to  one  was  as  effective  as  to  both. 
They,  no  doubt,  believed  at  the  time,  as  did  Ross  himself,  that 
he  could,  in  a  short  time,  adjust  the  debt  with  Myers ;  bat 
this  cannot  impair  the  legal  effect  of  the  notice.  It  is  difficult 
to  perceive  how  the  beneficiary  in  a  deed  of  trust  can  claim 
the  advantage  of  its  provisions  without  being  affected  with  a 
notice  to  the  trustees  of  a  prior  incumbrance. 

In  Leitleve  v.  ie*feoe,  (Amb.,  436,  S.  C,  8  Atk.,  646,) 
Lord  Chancellor  Hardwicke  held,  that  notice  to  an  agent  or 
trustee  was  notice  to  the  principal.  In  that  case  lands  in  a 
register  county  were  settled  on  trustees  by  a  deed  which  was 
not  registered,  and  the  same  lands  were  afterwards,  upon  a 
second  marriage,  settled  on  two  trustees,  Dandridge  and  Nor- 
ton, the  latter  of  whom  was  the  solicitor  of  Mary  Lehleve,  the 
beneficiary  in  the  second  deed,  and  had  notice  of  the  former 
settlement;  and  the  decision  of  the  Chancellor  was,  that 
though  the  second  settlement  was  registered  pursuant  to  the 
statute  7th  Anne,  in  both  respects,  as  agent  and  trustee,  notice 
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to  Norton  was  notice  to  defendant,  Marj,  the  beneficiary, 
likewise.  The  Chancellor,  in  the  opinion,  cites  the  case  of 
JenningB  v.  Moorej  Blineome  and  others^  2  Vern.,  609,  which 
was  this:  Blincorne  haring  notice  of  au  incumbrance,  pur- 
chases in  the  name  of  Moore,  and  then  agrees  that  Moore 
shall  be  the  purchaser,  and  he  accordingly  pays  the  purchase 
money  without  notice  of  the  incumbrance.  Though  Moore 
did  not  employ  Blincorne,  nor  know  anything  of  the  purchase 
till  after  it  was  made,  yet  Moore  approving  of  it  afterwards, 
made  Blincorne  his  agent  ab  initio^  and  therefore  shall  be 
affected  with  the  notice  to  Blincorne.  See  also  Union  Bank 
V.  CampbeU,  4  Hum.,  894. 

The  decree  of  the  Chancellor,  as  to  the  equities  of  the 
parties  under  these  two  deeds  of  trust  will  be  reversed,  and 
priority  given  to  complainants. 


The  East  Tennessee  and  Virginia  Railroad  Company  r. 
DiLLARD  Love  and  Wife. 

1.  Bailroad  Company.  Eminent  domain.  When  ctowtr  under  diaa- 
btlUy.  TiUe,  how  divested.  Juriidietum,  The  right  of  Eminent  Do- 
mala  ia  not  restricted  by  any  disability  of  the  owner  of  the  land  ap- 
propriated. When,  therefore,  the  State  authorizes  the  appropriation 
of  private  property  for  the  public  good,  tbe  consent  of  the  owner  is  not 
necMsary ;  there  is  no  power  of  resistance.  Tbo  owner  has  the  right, 
alone,  to  demand,  in  the  mode  pointed  out  by  law,  the  compensation 
secared  by  the  Gonstitatioo.  Hence,  If  a  corporation,  under  the 
authority  of  their  charter,  appropriate  the  land  of  a  feme  covert  by 
locating  a  railroad  thereon,  and  she  and  her  husband  petition  for  com- 
pensation and  damages,  the  Court  has  the  power  to  divest  them  of 
their  title  to  the  land  taken,  and  vest  the  fee  in  the  company,  or  or- 
der a  deed  to  be  made  by  the  husband  and  wife,  with  the  necessary 
formalities,  as  a  condition  precedent'^  ^he  receiving  of  the  oompen* 
sation  and  damages  allowed. 
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2.  Samk.  Same,  Same.  How  the  fund  to  be  dispoaed  of.  Husband  and 
wif^.  In  such  a  case  the  wife  is  entitled  to  the  compensation  and  dam- 
ages allowed ;  and  it  is  the  duty  of  the  Court  to  protect  her  right 
thereto,  by  seeing  that  the  money  is  paid  to,  or  upon  legal  authority 
from  her. 

3.  Samk.  Applicanta  for  eompenAation  must  show  Hile.  Partiiion,  Ea-^ 
toppel.  To  entitle  applicants  to  compensation  for  land  appropriated 
by  a  railroad  company,  they  must  show  title  in  themselves.  But,  if 
tenants  in  common  make  a  joint  application,  by  petition,  in  which 
they  allege  that  partition  has  been  made,  they  would  be  estopped  from 
afterwards  denying  said  partition,  so  as  to  interfere  with  the  title  of 
the  company ;  and  it  would  be  unnecessary  to  show,  by  other  cri- 
dencc,  that  the  land  had  been  divided,  as  alleged. 

4.  Same.  Safne,  Rule  as  to  benefits  and  damages.  The  rule  established 
in  the  case  of  Woo({folk  v.  Nashville  and  Chattanooga  Railroad  Com-- 
pang,  2  Swan,  422,  is  reviewed  and  approved. 


FROM   WASHINGTON. 


This  cause  was  heard  before  Judge  Patterson,  upon  aja 
appeal  from  the  report  of  the  Commissioners.  Said  report 
was  affirmed,  and  the  defendant  appealed. 

Maxwell,  Milliqan  and  L.  C.  Hatnes,  for  the  plaintiff 
in  error. 

Nelson,  for  the  defendants  in  error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  East  Tennessee  and  Virginia  Railroad  Company  located 
its  road  upon  the  land  of  Mrs.  Love,  in  Washington  county. 
The  petition  was  filed  by  Love  and  wife,  to  obtain  compensa* 
tion  and  damages  in  the  mode  provided  by  the  charter,  in  Oc- 
tober, 1856,  in  the  Circuit  Court  of  Washington.  The  de- 
fendant appealed  from  the  action  of  the  commissioners,  and 
the  case  was  submitted  to  a  jury,  and  tried  before  the  Court 
in  conformity  to  the  statute.     The  jury  reduced  the  amoont 
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assessed  by  the  commissioners,  both  as  to  the  value  of  the 
land  appropriated,  and  the  incidental  damages.  For  this  re- 
duced amount,  judgment  was  rendered  by  the  Court,  and  an 
appeal  in  error,  taken  by  the  defendant.  Various  errors  are 
assigned  in  argument. 

1.  It  is  insisted,  that  as  the  title  to  the  land  is  in  Mrs. 
Love,  a  fefme  covert^  the  corporation  will  not  get  a  good  title, 
because,  by  simply  using  her  name  with  that  of  her  husband, 
as  petitioner,  without  more,  she  will  not  be  divested  of  her 
right,  and,  consequently,  as  the  road  is,  by  the  charter,  enti- 
tled to  the  fee  simple  in  the  land  taken,  upon  payment  of  the 
compensation  and  damages  assessed,  the  Court  cannot  compel 
it  to  make  payment  until  it  is  shown  that  a  perfect  title  can 
be  made. 

But  we  think  the  corporation  will  obtain  a  good  title  under 
the  proceedings  in  this  case.  This  could  either  be  decreed  by 
the  Court,  which  has,  perhaps,  been  the  usual  practice,  or  the 
Court  conld  order  a  deed  to  be  made  by  husband  and  wife, 
with  privy  examination,  (if  indeed  any  paper  title  at  all  is 
necessary,)  as  a  condition  precedent  to  the  payment  of  the 
damages.  The  right  to  take  land  under  the  power  of  Eminent 
Domain,  is  not  restricted  by  any  disabilities  of  the  owner. 
That  would  defeat  the  object  of  the  power,  which  is,  the  pub- 
lic necessity  to  take  it  for  the  general  good.  The  power  of 
the  State  to  appropriate  the  property  is  unquestioned,  but  the 
right  of  the.  owner  to  be  paid  for  it,  is  secured  by  the  Consti- 
tution. The  power  of  the  State  is  subject  to  no  restrictions 
but  that  of  making  compensation.  This  inherent  authority  of 
the  government  to  take  private  property  for  public  use,  is  ex- 
ercised without  any  reference  to  the  private  ownership.  The 
existence  of  infancy,  coverture,  or  other  disability,  presents 
no  obstacle.  The  corelative  constitutional  right  to  demand 
and  receive  the  value  of  the  property,  can  only  be  asserted 
by  the  true  owner.  Where  the  land  belongs  to  B^feme  cover t^ 
the  is  entitled  to  the  price  when  the  property  is  taken  from 
her,  otherwise  than  by  her  free  and  voluntary  consent  in  the 
Biode  pointed  out  by  statute  on  a  sale  by  her  husband.     In 


66  KNOXVILLE ; 


The  East  Tennessee  and  Virginia  Railroad  Co.  v.  Dillard  Love  and  Wife. 

that  case  there  must  be  a  privy  examination  before  the  proper 
authority  to  divest  her  of  her  title.     Their  joint  action  is 
necessary  in  every  case,  either  upon  a  private  sale,  where  a 
deed  is  made  in  pursuance  of  a  contract  of  the  husband,  or 
where  she  is  deprived  of  her  property  by  the  decree  of  a 
Court,  or  the  State  in  the  exercise  of  her  paramount  author- 
ity for  the  public  good.     Here  she  has  been  deprived  of  her 
property  without  her  consent,  but  lawfully.     A  claim  against 
the  public,  or  the  corporation  exercising  the  public  right,  for 
the  value  of  the  land  taken,  results ;  and  how  is  it  to  be  as- 
serted ?     The  statute  incorporating  the  company  prescribes 
the  mode,  and  it  is  to  be  by  petition  to  the  Circuit  Court,  &c. 
In  this  suit,  as  it  may  be  called,  for  a  debt  of  the  wife  the 
husband  must  join.     In  a  suit  for  a  demand  of  the  wife,  the 
husband  may,  certainly,  bring  her  before  the  Court  for  her  own 
benefit,  so  as  to  bind  her  by  the  action  of  the   Court,  without 
any  express  consent,  or  privy  examination  of  the  wife.     The 
object  and  effect  of  the  suit  is  not  to  deprive  her  of  her  land, 
for  that  is  gone  already  by  the  lawful,  act  of  the  corporation  ; 
but  it  is  to  recover  the  pay  for  it,  a  debt  due  the  wife.     All 
the  corporation  can  require  is,  that  it  may  get  a  good  acquit- 
tance when  the  money  is  paid,  so  as  not  to  be  subject  to  a  de- 
mand from  any  other  person.     We  think  the  joint  petition  of 
husband  and  wife,  in  this  case,  brings  her  before  the  Court  in 
a  form  to  extinguish  her  claim  by  payment  of  the  judgment, 
and  on  the  other  hand,  to  authorize  the  Court  to  effectually 
pass  her  title  to  the  company  by  decree,  or  to  order  a  joint 
deed,  to   be  made  by  the  petitioners   in   due   form,  before 
they  receive  the  money.      But  we   hold   further,  that   the 
wife  is  entitled   to  the  money,  as  the  land  was  hers,  and 
that   the   Court   must    protect    her   rights.      Although    the 
provisions  in  the  Code  in  relation  to  the  proceeds  of  land  sold 
belonging  to  persons  under  disability,  may  not  expressly  em- 
brace this  case,  yet  the  sections  on  pages  616  and  619  are 
broad  enough  to  cover  it,  and  the  Court  should  be  governed 
by  them  in  the  disposition  of  this  fund.     The  fallacy  of  the 
argument  on  this  part  of  the  case,  arises  from  the  apparent 
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idea  which  pervades  it,  that  the  consent  of  the  feme  covert 
most,  in  some  way,  appear,  to  part  with  her  land.  But  the 
doctrine  is  just  the  reverse.  The  sovereign  authority  de- 
mands her  property  for  the  public  good,  and  she  has  no  power 
of  resistance,  but  must  passively  submit.  Her  property  is 
irrecoverably  gone,  but  a  right  to  the  value,  in  money,  remains. 
So  the  question  is  not  what  is  necessary  to  deprive  her  of  her 
land,  that  is  already  gone  by  the  location  of  the  road  upon  it« 
but  how  shall  she  recover  the  compensation  to  which  she  is 
entitled  ?  We  think  the  proper  mode  was  adopted  in  this  case, 
and  the  objections  taken  by  the  defendant  are  not  sustainbale. 

2.  It  is  objected  that  the  title  of  Mrs.  Love  to  the  land  is 
not  established.  It  is  certainly  true,  that  the  compensation 
and  damages  cannot  be  recovered  by  any  other  than  the  true 
owner  of  the  land  taken.  The  only  title  paper  produced,  is  the 
will  of  Joseph  Young,  the  father  of  Mrs.  Love.  By  that,  the 
tract  of  land  over  which  the  road  runs,  was  devised  to  his 
daughter  Peggy  (Mrs.  Love,)  and  Elizabeth  (Mrs.  Burts) 
"equally  to  be  divided  between  them."  The  partition  be- 
tween the  devisees  was  allowed  to  be  proved  by  parol.  It  ia 
true,  that  partition  to  be  valid,  must  be  in  writing.  But 
Sorts,  originally,  and  his  wife,  by  amendment,  are  united  in 
this  proceeding,  claiming  damages  for  the  land  taken  from 
them  out  of  their  part  of  the  same  land,  on  the  other  side  of 
the  partition  line,  agreed  upon  and  recognized  for  more  than 
twenty  years.  Their  own  statements  of  record  would  conclude 
them  as  to  their  respective  rights,  and  protect  the  company 
from  any  further  or  future  claim  by  either.  The  title  to  the 
two  is  undisputed,  and  their  own  statements  as  to  the  propor- 
tions of  each  in  the  compensation,  would  be  binding  upon 
them. 

3.  The  supposed  error  most  seriously  pressed  in  the  argu« 
ment,  is  upon  the  instruction  of  the  Court  to  the  commission- 
ers, and  the  jury,  on  the  question  of  incidental  damages  and 
benefits  under  the  provisions  of  the  charter  on  that  subject. 
This  is  a  subject  of  great  difficulty,  and  was  much  considered 
by  the  Court  in  the  case  of  Woo^olk  v.  The  Nashville  and 
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Chattanooga  Railroad  Company^  2  Swan,  422.  Withoat 
going  again  into  the  question,  it  is  enough  to  say  here,  that 
upon  a  review  of  that  case,  we  are  satisfied  with  its  doctrines, 
and  the  principles  it  establishes.  We  are  not  able  to  see  in 
the  instructions  of  the  Court  in  this  case,  any  substantial  de« 
parture  from  that.  No  objection  is  taken  to  the  charge  of  his 
Honor,  in  relation  to  incidental  injuries  to  the  land  owner, 
but  the  error  is  supposed  to  exist  on  the  question  of  the  inci- 
dental benefits  authorized  by  the  charter  to  be  set  off  against 
the  damages.  Upon  this  point  it  is  only  necessary  to  state, 
that  we  do  not  see  that  discrepancy  between  the  charge,  and 
the  case  referred  to,  which  is  insisted  upon  by  the  counsel,  but 
consider  that  a  strict,  or  at  least  substantial,  conforuiity  ex- 
ists. The  reasons  which  brought  us  to  the  conclusions  an- 
nounced in  that  case,  need  not  now  be  repeated,  as  they  are 
there  fully  set  forth.  The  question  is  an  important  one,  and 
|s  pregnant  with  inherent  difficulties,  but  we  consider  it  unne- 
cessary again  to  open  it,  as  the  rules  laid  down  in  the  case 
referred  to  have  ever  since  been  adhered  to  by  this  Court,  and 
are  considered  correct. 

Our  conclusion  is,  that  there  is  no  error  in  the  case,  and 
we  therefore  affirm  the  judgment.  The  case  will,  however,  be 
remanded,  that  the  course  indicated  in  this  opinion  be  adopted 
by  the  Circuit  Court  for  the  security  of  the  married  women, 
(both  Mrs.  Love  and  Mrs.  Burts,)  to  the  compensation  and 
damages  recovered. 

As  to  the  costs,  we  think  they  were  properly  charged  tp  the 
defendant,  and  the  cost  of  this  Court  must  also  be  so  taxed. 


Jambs  E.  Webb  and  Wifb  v.  Sarah  Webb  et  aL 

Descent  and  Dibtbibtttion.  Ab  to  illegiHmaiea.  Jntesiaey,  Act  of 
1851-2,  ch,  89.  Code,  {  2428.  If  an  UUgitimaie  per$on  die  intestate, 
his  or  her  estate,  both  real  and  personal,  goes,  frstt  to  his  or  her  child 
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or  children,  if  any  there  be;  and  if  none,  then,  to  the  husband  or 
wife,  as  the  case  may  be,  if  a  husband  or  wife  survive ;  and  if  not, 
then  to  the  mother,  if  she  is  living  ;  and  if  the  mother  is  not  living, 
then,  to  the  brothers  and  sisters,  by  the  mother,  or  their  descendants. 


FROM   SULLIVAN. 


The  bill  was  dismissed,  upon  demurrer,  by  Chancellor 
Lucky.     The  complainants  appealed. 

M.  T.  Haynks,  for  the  complainants. 

Samubl  Powbll,  for  the  defendants. 

McKiNNKY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant's  bill,  which  was  dismissed  on  demurrer, 
presents  this  case:  L.  H.  Webb  died  intestate,  in  Sullivan 
county,  on  the  8th  of  June,  1858,  possessed  of  property,  both 
real,  and  personal.  He  was  of  illegitimate  birth — the  child  of 
complainant,  Elizabeth  Webb,  who  afterwards  intermarried 
with  the  complainant,  James  E.  Webb,  by  whom  she  had  sev- 
eral children  born  in  wedlock,  who  are  made  defendants  to  the 
bill.  The  intestate  left  a  widow  surviving  him,  who  is  also  a 
defendant,  but,  no  child.  The  question  is — who  succeeds  to 
bis  estate  ? 

For  the  complainants,  it  is  argued,  that  the  estate  goes 
either  to  the  mother,  or  to  the  legitimate  brothers,  of  the  in- 
testate. On  the  other  side,  it  is  insisted  that  it  goes  to  his 
Widow ;  and  so  we  think. 

Some  confusion  was  produced  in  the  argument,  in  conse- 
quence of  not  discriminating  between  the  rules  applicable,  in 
cases  of  intestacy,  to  persons  of  legitimate  birth,  and  illegiti- 
mates. 

The  general  laws  of  descent,  it  must  be  remembered,  do  not, 
in  general,  ^PP^J  ^^  illegitimates,  unless  embraced  in  terms,  or 
by  necessary  implication. 
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The  rule  governing  this  case,  in  our  judgment,  is  found  in 
the  act  of  1861-2,  ch.  39,  which  has  been  incorporated  into 
the  Code,  sec.  2423.  It  is  as  follows :  "  When  an  illegitimate 
child  dies  intestate,  without  child  or  children,  husband  or  wife, 
his  real  and  personal  estate  shall  go  to  his  mother ;  and  if 
there  be  no  mother  living,  then  equally  to  his  brothers  and 
sisters  by  his  mother,  or  descendants  of  such  brothers  and 
sisters."  And  it  may  be  remarked,  that  the  rules  of  descent 
prescribed  in  the  preceding  sections  of  this  article  of  the  Code, 
are  applicable  to  the  estates  of  persons  of  legitimate  birth, 
dying  intestate. 

Under  the  section  of  the  Code  just  cited,  it  results,  by  neces- 
sary implication,  that  the  mother  cannot  take,  except  in  the 
event  of  the  intestate's  dying  without  either  "  child  or  chil- 
dren, husband  or  wife."  The  course  of  descent,  in  such  case, 
contemplated  by  this  section,  is,  that  the  estate  shall  go,  first^ 
to  the  child  or  children  of  the  illegitimate,  if  any  there  be  ; 
and  if  none,  then  to  the  surviving  husband  or  wife,  as  the  case 
may  be,  if  husband  or  wife  survives ;  and  if  not,  then  to  the 
mother ;  and  if  the  mother  be  not  living,  then  to  his  brothers 
or  sisters  by  his  mother,  or  their  descendants. 

Decree  affirmed. 


James  Evans  v.  William  Shields  et  al. 

1.  Roads.  Appeal.  Final  judgment  An  appeal  will  not  lie,  except 
from  a  final  judgment.  Upon  the  return  of  the  report  of  a  jury  of 
view,  to  which  exceptions  were  filed,  the  County  Court  disallowed  the 
exceptions,  and  "confirmed  said  report  in  all  things,  except  that  purl 
assessing  the  damages,  which  question  of  damages  the  Court  left  open.*'' 
No  judgment  was  rendered,  upon  the  confirmation  of  the  report,  es- 
tahlishing  the  road.  Held,  that  this  is  not  a  final  judgment  in  the 
County  Court  from  which  an  appeal  will  lie. 


SEPTEMBER  TERM,  1859.  71 


Tames  Evans  v.  William  Shields  et  al. 


Sams.  Parties.  In  all  contests  about  roads,  the  Justices,  on  the  one 
side,  and  the  party  injured  or  aggrieved  in  the  premises,  on  the  other, 
are  the  proper  and  necessary  piirties.  The  County  Court  cannot  de- 
volve the  power  and  trust  confided  in  it,  on  behalf  of  the  public,  to 
a  private  and  irresponsible  individual;  and  thus  in  eflfect,  leave  the 
important  matter  of  the  establishment  and  regulation  of  the  public 
roads  of  the  county,  to  be  controlled  by  the  interests,  prejudices,  or 
resentments  of  private  individvals. 

Same.  Jurisdiction.  Trial  by  jury.  The  jurisdiction  of  the  roads 
and  other  matters  of  county  police,  is  conferred  by  statute  exclusively 
upon  the  County  Court ;  and  the  Court  has  no  power  to  refer  the  de- 
termination  of  facts  to  a  jury.  The  jurisdiction  of  the  Circuit  Court 
is  merely  appellate,  and  the  County  Court  having  no  power  to  submit 
issues  of  fact  to  a  jury,  it  cannot  be  done  by  the  Circuit  Court. 

Sams.  Judgment  for  costs.  In  contests  about  roads,  if  private  indi- 
viduals are  the  parties  to  the  record,  no  judgment  for  costs  can  be  ren- 
dered, for  want  of  the  proper  parties.  "V\ritnes9«>s  and  officers  uf  the 
Court,  in  such  cases,  are  left  to  their  remedies  at  law  against  those  by 
whom  they  were  summoned,  or  lor  whom  they  may  have  rendered 
service. 


FROM   QREBNE. 


This  cause  wm  tried  before  Patterson,  Judge,  and  a  jury. 
Jadgment  for  the  plaintiff.     The  defendant  appealed. 

Hawkins,  for  the  plaintiff  in  error. 

Nelson  k  Crawford,  for  the  defendants  in  error. 

McEiNNET,  J.,  delivered  the  opinion  of  the  Court, 

This  case  seems  to  have  been  treated  as  if  it  were  a  contro- 
versy between  the  parties  about  a  matter  of  private  right. 
Such  is  not  the  case.  It  is  a  contest  about  the  establishment 
of  a  public  road,  to  which  the  Justices  of  the  County  Court  of 
Greene — who  are,  under  our  law,  the  proper  representatives  of 
the  public  in  this  matter— ought  to  have  been  the  parties  on 
the  one  side,  and  the  plaintiff  in  error  here,  Evans — who  im- 
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pugns  the  action  of  said  Jastices,  in  regard  to  the  establish- 
ment  of  said  road — the  party  on  the  other  side. 

It  appears  that,  at  the  January  session,  1867,  of  the  County 
Court  of  Greene,  William  Shields,  together  with  several  other 
citizens  of  said  county,  presented  a  petition  to  said  Court, 
asking  the  appointment  of  a  jury  of  view  to  lay  off  a  third 
class  road,  therein  specifically  described.  It  was  also  asked 
in  the  petition,  that  the  jury  should  assess  such  damages  as  any 
owner  of  land  might,  in  their  opinion,  sustain  b^  reason  of 
said  road  running  through  his  land. 

The  prayer  of  the  petition  was  granted,  and  a  jury  was  ap- 
pointed accordingly.  The  jury  made  their  report  in  substan- 
tial conformity  with  the  petition ;  and  assessed  the  damages 
of  Evans — through  whose  field  the  road  was  laid  off — at  two 
dollars.  Before  confirmation  of  said  report,  Evans  applied  to 
be  made  a  defendant  to  the  proceeding,  which  was  allowed  ; 
and,  thereupon,  he  filed  exceptions  to  the  report,  and  offered 
proof  impeaching  the  same.  The  Court  disallowed  the  excep- 
tions, and  *'  confirmed  said  report  in  all  things,  except  that 
part  assessing  the  damages  of  two  dollars  to  James  Evans  ; 
which  question  of  dai^ages  the  Court  left  open  ;''  and  adjudg- 
ed that  Evans  should  pay  all  the  costs  of  the  case.  There- 
upon, Evans  prayed  an  appeal  to  the  Circuit  Court,  which  was 
granted. 

In  the  Circuit  Court  the  case  was  docketed,  and  prosecuted 
throughout,  in  the  names  of  "William  Shields  and  others, 
plaintiffs,  and  James  Evans,  defendant.'*  They  were  likewise 
regarded  as  the  real  parties  in  the  County  Court,  and  the  bond 
for  the  prosecution  of  the  appeal  from  the  County  to  the  Cir- 
cuit Court,  was  taken  payable  to  Shields ;  as  was,  also,  the 
bond  for  the  appeal  in  error  to  this  Court. 

At  the  first  term  of  the  Circuit  Court  after  the  appeal,  a 
motion  was  made  on  behalf  of  the  so-called  plaintiffs,  to  dis- 
miss the  same,  on  the  ground  that  no  such  final  judgment  had 
been  rendered  in  the  case,  by  the  County  Court,  as  could  be 
appealed  from.  This  motion  was  refused.  And,  thereupon, 
the  Judge,  then  presiding,  directed  that  issues  of  fact  should 
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he  sabmitted  to  a  jury,  to  inquire  and  determine,  first,  whether 
the  road,  as  laid  off,  was  of  public  utility ;  second,  whether  it 
had  been  laid  off  in  the  most  convenient  place ;  and  thirds 
what  damages  Evans  would  sustain. 

On  the  trial  of  these  issues,  a  great  number  of  witnesses 
were  introduced  on  both  sides.  The  jury  responded  affirma- 
tively  to  the  two  first  issues ;  and  upon  the  third,  they  assessed 
the  damages  at  fifteen  dollars.  Upon  this  finding  of  the  jury, 
the  Court  adjudged,  that  the  judgment  of  the  County  Court, 
confirming  the  report  of  the  jury,  be  afSirmed ;  and  that  the 
<»se  be  remanded  to  the  County  Court,  to  the  end  that  said 
road  be  established  according  to  law ;  and  rend<3red  judgment 
against  Evans  for  the  costs.  But  the  Court  declined  to  ren- 
der any  judgment  in  favor  of  Evans  for  the  damages  found  by 
the  jury,  on  the  ground  that  the  issue,  upon  that  point,  was 
an  immaterial  one.  From  this  judgment,  an  appeal  in  error 
was  prosecuted  to  this  Court. 

The  entire  proceedings  in  this  case,  from  the  return  of  the 
report  of  the  jury  into  the  County  Court,  are  without  prece- 
dent, so  far  as  we  are  aware ;  and,  in  our  judgment,  are  irreg- 
ular and  erroneous. 

The  judgment  of  the  County  Court,  upon  the  report  of  the 
jary,  was  imperfect,  and  not  such  a  final  judgment  as  an  ap- 
peal would  lie  from.  The  case,  so  far  as  the  matter  of  dama- 
ges is  concerned,  was  left  in  the  County  Court  undisposed  of ; 
and  80  far  as  the  report  was  confirmed,  there  was  no  judgment 
establishing  the  road.  The  motion  made  in  the  Circuit  Court, 
to  dismiss  the  appeal,  was,  therefore,  proper,  and  should  have 
been  allowed. 

But  the  proceedings  are  irregular  for  want  of  the  proper 
parties.  Shields  is  no  party  to  the  record,  by  reason  of  the 
fact  of  his  having  presented  the  petition  ;  and  even  if  it  would 
have  been  allowable  to  have  made  him  a  party,  instead  of  the 
Justices  of  the  County  Court,  it  is  enough  to  say,  that  no  such 
thing  was  done.  But  it  is  impossible  to  maintain,  as  it  seems 
to  OB,  that  it  would  be  competent  to  the  Justices  of  the  County 
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Oourt  to  devolve  the  power  and  trust  confided  to  them,  on  be- 
half of  the  public,  to  a  private  and  irresponsible  individual, 
and  thus,  in  effect,  leave  the  important  matter  of  the  estab- 
lishment and  regulation  of  the  public  roads  of  the  county  to 
be  controlled  by  the  interests,  prejudices,  or  resentments  of 
private  individuals.  This  cannot  be  tolerated.  As  before  sta- 
ted, the  proper  and  necessary  parties  in  all  such  cases,  are  the 
Justices,  on  the  one  side,  and  the  party  "interested  or  ag- 
grieved in  the  premises,"  on  the  other. 

On  this  ground,  the  proceeding  ought  to  have  been  either 
dismissed,  or  an  amendment  made  bringing  before  the  Court 
the  proper  parties. 

Again :  We  are  aware  of  no  power  in  the  Circuit  Judge,  in 
such  cases,  to  submit  issues  of  fact  to  a  jury.  The  jurisdic- 
tion of  the  roads,  and  other  matters  of  county  police,  is  con- 
ferred by  statute  upon  the  County  Courts,  exclusively.  The 
jurisdiction  of  the  Circuit  Court,  in  such  cases,  is  merely  ap- 
pellate. If,  therefore,  the  County  Court  had  no  power  to  have 
referred  the  determination  of  the  facts  to  a  jury,  it  would  be 
difiScult  to  maintain  that  the  Circuit  Court,  on  appeal,  being 
possessed  of  no  greater  power,  in  the  given  case,  would  be  au- 
thorized to  do  so.  But  even  if  such  an  inherent  power  were 
admitted  to  exist  in  the  Circuit  Court,  we  think  its  exercise 
would  be  inexpedient,  and  ought  not  to  be  sanctioned.  If  the 
responsibilities  of  this  most  important  jurisdiction  are  to  be, 
at  pleasure,  transferred  from  the  Courts  to  juries,  we  will  soon 
find  the  community  involved  in  scenes  of  litigation  and  strife, 
alike  intolerable  and  ruinous. 

These  difficulties  seem  to  have  been  felt  by  the  Judge  who 
presided  on  the  trial  of  the  case,  but  he  felt  himself  embar- 
rassed and  committed,  by  the  previous  action  of  a  different 
Judge. 

The  result  is,  that  the  judgments  of  both  the  Circuit  and 
County  Courts  must  be  reversed,  including  the  order  of  the 
County  Court  confirming,  in  part,  the  report  of  the  jury  of 
view ;  and  the  case  will  be  remanded  to  the  County  Court, 
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for  proper  proceediDgs,  and  judgment  upon  said  report  of  tbe 
jury. 

As  regards  the  costs  which  have  accrued  since  the  return  of 
the  report  of  the  jury  of  view,  as  well  in  this  Court  as  in  the 
Circuit  and  County  Courts,  no  judgment  can  be  rendered  for 
want  of  the  proper  parties ;  and  the  result  is,  that  witnesses, 
and  the  officers  of  Court,  must  be  left  to  seek  redress  from  the 
parties  by  whom  they  were  respectively  summoned,  or  for 
whom  they  may  have  rendered  service,  so  far  as  said  parties 
may  be  liable  by  law. 

Judgment  reversed. 


James  H.  Peck,  Trustee,  &c.  v.  James  James,  Trus- 
tee, &o. 

Public  Agbktb.  Measure  of  fiduciary  responsibility.  The  measure 
of  fiduciary  responsibility,  in  the  view  of  a  Court  of  Chancery,  is  the 
same,  whether  arising  from  public  or  private  relations;  and,  in  the 
a1>8cnce  of  bad  faith,  the  same  fair  and  equitable  principles  of  adjust- 
ment which  govern  the  subject  of  agency  in  general,  will  be  applied 
to»  and  regulate  the  accountability  of  public  agents. 

!.  Samx.  Same.  Liability  of  county  trustee.  If  the  county  trustee, 
bona  fide,  receive  bank  paper  in  the  discharge  of  his  official  duty, 
that  is  current  and  good  when  received  ;  but  depreciates  in  value,  or 
becomes  worthless  before  paid  out,  he  is  not  liable  for  the  same.  The 
loss  falls  on  the  State,  or  county,  and  not  on  him. 

L  Samk.  Same.  How  to  discharge  himself.  Evidence.  Practice.  In 
order  to  discharge  himself  in  such  a  case,  it  is  incumbent  on  the  trus- 
tee to  show  that  he  was  vigilant  in  his  trust  to  prevent  the  loss.  He 
must  also  prove,  otherwise  than  by  his  own  statements  in  his  bill,  that 
the  notes  for  which  he  claims  a  credit,  are  the  same  received  by  him 
in  his  capacity  as  trustee.  The  Courts  should  require,  by  a  reference 
to  the  master,  or  otherwise,  proof  to  be  made  of  the  identity  of  the 
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fund,  and  that  the  public  agent  has  been  guilty  of  no  want  of  vifp- 
lance  in  endeavoring  to  secure  it,  and  has  used  every  reasonable  noeans 
to  save  the  public  from  loss. 


FROM    GRAINGER. 


This  cause  was  tried  before  Chancellor  Lucky,  upon  the  bill 
and  an  order  pro  confesso.  No  proof  was  taken  in  the  case. 
The  Chancellor  decreed  for  the  complainant,  and  the  defend- 
ant appealed. 

Thornburg,  McFarland,  and  Shields,  for  the  complain- 
ant. 

Reese,  Fletcher,  and  McOonnbll,  for  the  defendant. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

James  James,  as  present  trustee  of  Grainger  county,  moved 
against  James  H.  Peck,  his  predecessor,  lor  the  balance  of 
the  common  school  money  remaining  in  his  hands. 

This  bill  was  filed  by  Peck,  claiming  a  right  to  be  exoner- 
ated from  liability  for  so  much  of  the  amount  reported  against 
him,  as  consists  of  bank  notes  which  have  become  valueless 
since  he  received  them,  except  so  far  as  to  pay  over  to  his 
successor  the  identical  bank  notes  received ;  and  he  prays 
that  his  successor  be  compelled  to  accept  them  in  discharge  of 
their  nominal  amount. 

The  case  made  by  the  bill  is  :  that  upon  the  warrant  of  the 
Comptroller  for  the  common  school  fund  due  to  the  county  of 
Grainger,  for  the  year  1856,  the  Branch  of  the  Bank  of  Ten- 
nessee, at  Rogersville,  paid  over  to  him  twelve  or  fourteen 
hundred  dollars  upon  the  "  Bank  of  East  Tennessee,*'  which 
was  then  believed  by  him  to  be  good  and  solvent,  and  its  bills 
were  everywhere  current  and  bankable ;  that  he  notified  the 
common  school  commissioners  of  his  county,  thsit  he  had  the 
money,  and  paid  it  out  to  them  according  to  law,  as  fast  as 
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they  applied  for  it,  and  was  guilty  of  no  neglect,  or  delay,  in 
appropriating  and  paying  it  out  as  directed  by  the  law ;  that 
while  thus  engaged  in  discharging  the  duties  incumbent  on 
hino,  by  the  statutes  regulating  the  common  school  fund,  the 
bank  failed,  when  he  still  had  in  his  hands  $680  of  the  said 
notes,  which  are  now  worthless.  The  prayer  is,  that  his  sue* 
cessor,  the  defendant,  be  compelled  to  receive  the  said  notes^ 
and  that  he  be  allowed  a  credit  for  that  amount. 

The  demurrer  of  the  defendant  was  overruled,  and  he  re- 
fusing  to  answer  or  make  further  defence,  a  final  decree  was 
made  in  pursuance  of  the  prayer  of  the  bill. 

We  think  the  principle  settled  in  the  case  of  the  Governor 
T.  3fcjEwen,  5  Hum.,  265,  must  govern  this.     It  is  held  in  that 
case,  that  '^  the  measure  of  fiduciary  responsibility,  in  view  of 
a  Court  of  Chancery  will  be  the  same,  whether  arising  from 
public  or  private  relations.''     And  that  in  the  absence  of  bad 
faith,  the  same  fair  and  equitable  principles  of  adjustment  which 
govern  the  subject  of  agency  in  general,  will  be  applied  to  and 
regulate  the  accountability  of  public  agents.     In  that  case 
McEwen  as  superintendent  of  public  instruction,  intrusted  with 
the   collection,  custody  and  control   of  the   common  school 
fund,  by  the  act  of  1835,  creating  the   office  and  fixing  his 
duties,  was  allowed  a  credit  for  such  circulating  paper  currency 
collected  by  him  or  his  agents,  which  was  received  in  good  faith, 
then  being  current,  but  became  worthless  or  depreciated  by 
nibsequent  events.     It  would  seem  to  be  a  hard  rule  upon  the 
public  agents,  or  trustees,  to  make  them  accountable  for  the 
failure  of  the  banks,  whose  notes  they  may  have  received  at  a 
time  when  such  banks  had  good  credit,  and  their  notes  circulat- 
ing in  all  the  channels  of  business  and  commerce,  at  par,  with 
gpecie,  and  in  fact  then  convertible  into  specie.     If  this  were 
so,  DO  one  would  hold  such  offices,  or  they  would  be  driven  to 
the  inconvenient  necessity  of  receiving  nothing  but  gold  and 
silver,  which  would  be  out  of,  and  contrary  to,  the  ordinary 
course  of  business,  both  public  and  private.     In  the  case  under 
consideration,  and  those  of  a  similar  character,  where  the  fund 
was  received  from  the  financial  agent  of  the  State,  the  rule 
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of  accountability  insisted  upon  would  be  particularly  harsh 
and  severe.  Good  men  would  be  deterred  from  holding  these 
important  trusts,  if  such  were  the  rules  of  law  on  the  subject. 

SheriflFs,  and  other  collectors  of  the  public  revenue,  are  re- 
quired, by  statute,  to  receive  current  bank  notes,  whether  the 
tax  be  for  common  school,  or  other  purposes.  These  trustees, 
and  all  others,  receive  them  in  their  own  business ;  and  law- 
yers, clerks,  and  other  agents,  both  public  and  private,  de- 
mand nothing  better,  in  the  absence  of  special  instructions. 
True,  in  all  these  cases,  (except  the  collectors  of  taxes,)  as 
well  as  the  case  before  us,  specie  may  be  demanded,  as  there 
is  no  other  lawful  tender.  But  the  question  is  us  to  his  ac- 
countability if  he  does  not. 

The  county  trustees  are  required  to  keep  the  funds  received 
for  the  couiity,  safely,  until  it  is  paid  out  by  him  to  the  district 
common  school  commissioners  for  the  purposes  intended.  But 
this  does  not  imply  that  he  is  to  use  no  diligence  to  guard 
against  loss  by  the  failure  of  banks,  or  otherwise.  He  will 
be  held  to  fidelity  and  diligence  in  his  trust,  as  well  in  this  as 
in  all  other  respects.  In  order  to  discharge  himself  in  such 
a  case,  it  will  be  incumbent  upon  him  to  show  that  he  was 
vigilant  in  his  trust  to  prevent  the  loss  under  all  circumstan- 
ces ;  and,  furthermore,  to  prove  otherwise  than  by  his  own 
statements  in  his  bill,  that  the  notes  for  which  he  claims  a 
credit  are  the  same  received  by  him  in  his  trust. 

If  this  is  not  required,  the  greatest  fraiids  might  be  prac- 
ticed by  these  public  agents.  All  the  bad  notes  in  the  neighbor- 
hood might  be  packed  off  upon  the  State.  The  bill  is  not  suf- 
ficiently special  on  these  points,  and  should  have  been  answered 
by  the  defendant,  upon  the  overruling  of  his  demurrer,  so  as 
to  have  raised  the  proper  issues  of  fact,  and  put  the  complain- 
ant upon  the  proof  of  his  case.  It  is  our  duty  to  see  that 
no  injury.be  done  to  this  or  any  other  public  fund,  by  the 
inattention  or  connivance  of  those  who  succeed  to  a  trust,  and 
that  a  case  for  relief  is  fully  made  out;  otherwise,  the  rule 
we  adopt  would  be  subject  to  very  great  abuse.  The  Chan- 
cellor should  have  made  a  reference  to  the  master  for  a  report 
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upon  these  material  points,  before  a  final  decree.  While  we 
hold  that  the  trustee  should  be  relieved  in  the  case  we  have 
stated,  we  think  great  particularity  and  strictness  should  be 
required  by  the  Courts,  in  making  out  the  case,  to  avoid  im- 
positions and  frauds,  and  produce  greater  caution  and  care  on 
the  part  of  these  and  other  public  agents  in  the  discharge  of 
their  duties.  They  should  always  be  prepared  to  show  the  iden- 
tity of  the  fund,  and  that  they  have  been  guilty  of  no  want  of 
vigilance  in  endeavoring  to  secure  it,  and  by  every  reasonable 
means  to  save  the  public  from  loss.  The  notes  should  also  be 
brought  into  Court  with  the  bill,  or  upon  an  order,  to  be  iden- 
tified with  reasonable  certainty,  and  subject  to  its  control. 
We  are  not  to  be  understood  as  prescribing  different  rules  of 
evidence  in  these  cases  from  others,  but  only  to  require  that  the 
complainant  shall  make  out  his  case  to  the  full  satisfaction  of 
the  Court,  and  that  the  Court  shall  see  that  the  case  is  fully 
and  fairly  defended.  We  are  not  to  be  understood,  either,  as 
intimating  that  we  see  any  thing  in  this  case  to  excite  suspi- 
cion, but  our  remarks  are  intended  to  be  general,  for  the 
promotion  of  the  ends  of  justice,  and  the  protection  of  this 
favored  fund. 

The  State  should  have  been  made  a  party  defendant,  and 
that  may  be  done  by  amendment  when  the  case  goes  back. 


Joseph  Delk  v.  The  State. 


Evidence.  Positive  and  negative.  If  two  witnesses  are  called  upon  to 
testify  touching  the  same  matter,  and  one  swears  that  he  saw  or  heard 
a  fact,  and  the  other,  who  was  present,  that  he  did  not  see  or  hear  it, 
and  both  witnespes  are  equally  credible,  the  affirmative  witness  is  to 
be  believed ;  but  if  the  witnesses  both  swear  positively— the  one  that 
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the  thing  did  take  place,  and  the  other  that  it  did  not— credence  is  due 
to  the  one  who  has  the  superior  and  positive  knowledge  of  the  trans- 
action. 


FROM   SCOTT. 


The  plaintiff  in  error  was  indicted  in  the  Circuit  Court,  for 
obscenity.  He  was  tried  and  convicted  at  the  February  Term, 
1869,  Qardbnkire,  J.,  presiding.  "The  counsel  for  the 
plaintiff  in  error  requested  the  Court  to  charge  the  jury  that 
in  the  case  before  the  Court,  the  rule  of  positive  and  negative 
testimony  did  not  apply,  but  was  a  conflict  in  the  proof:  that 
if  A,  B,  and  C  all  testify  to  a  single  fact,  all  of  whom  testify 
that  they  had  equal  opportunities  of  knowing  the  fact,  that 
this  would  not  be  a  case  in  which  the  rule  of  positive  and 
negative  testimony  would  apply ;  but  the  jury  should  weigh 
the  testimony,  and  determine  to  which  they  would  attach  most 
weight." 

The  Court  refused  to  charge  as  requested,  and  stated  to  the 
jury  upon  this  point :  "  That  if  two  persons  have  equal  oppor- 
tunities  of  knowing  how  a  given  fact  is,  and  one  states  it  one 
way,  and  the  other,  if  it  happened  he  did  not  see  or  hear  it, 
the  statements  are  not  necessarily  in  conflict.  Whether  they 
are  in  conflict,  depends  on  the  circumstances  of  the  case.  If 
they  are  not  in  conflict,  credence  is  due  to  the  witness  who 
swears  aflSrmatively."  To  this  the  defendant  excepted,  and 
appealed  in  error  to  this  Court. 

Scott,  Mynott,  and  Humes,  for  the  plaintiff  in  error. 

Head,  Attorney  General,  for  the  State. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  proof  of  the  guilt  of  the  plaintiff  in  error,  in  this  case, 
is  so  meagre  and  unsatisfactory  that  we  should  be  loath  to 
permit  the  conviction  to  stand,  if  the  instructioDS  of  the  Cir- 
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cuit  Jadge  to  the  jury  had  been  proper.  But  we  do  not  so 
consider  them.  It  is  a  rule  that  if  a  witness  swear  ponitively 
that  he  saw  or  heard  a  fact,  and  another  who  was  present,  that 
he  did  not  see  or  hear  it,  and  the  witnesses  are  equally  faithwor- 
thy,  the  affirmatiTe  witness  is  to  be  believed.  If  he  testify  untru- 
ly, he  is  guilty  of  perjury;  but  it  by  no  means  will  follow  that 
the  negative  witness  would  be  perjured,  although  the  affirm- 
atiTe were  true.  The  falsity  of  his  testimony,  if  it  actually 
were  false,  might  be  attributed  to  inattention,  mistake,  or  de- 
fect of  memory.  In  short,  it  is  a  case  of  knowledge,  and  the 
want  of  it     One  witnes  knows^  and  the  other  does  not. 

It  is  evident  the  Circuit  Judge  put  the  case  to  the  jury  upon 
this  rule,  and  that  it  must  have  controlled  their  verdict.     In 
this  we  think  he  erred.    The  guilt  or  innocence  of  the  defend- 
ant depended  entirely  upon  the  swearing  of  Bluford  Emory  and 
Thos.  Phillips.    These  witnesses,  with  the  defendant  and  others, 
stayed  all  night  at  the  house  of  Phillips'  father.    The  defend- 
ant, with  one  Adkins  and  another,  were  lying  in  the  same 
bed,  and  several  others  in  the  same  room.     The  crowd  were 
talking,  and  some  of  them  were  drunk.     Emory  stated  that 
he  heard  the  defendant  use  the  obscene  language  charged  in 
the  presentment ;  knew  his  voice,  and  thought  it  was  his,  but 
laight  he  mistaken ;  that  he  heard  Adkins  also  use  the  lan- 
guage, and  his  voice  and  defendant's  were  somewhat  alike. 
It  does  not  appear  whether  this  witness  was  drinking;  nor 
does  it  appear  what  were  his  opportunities  to  have  heard  what 
was  said;  nor  whether  he  was  in  the  same  room.     On  the 
other  hand,  the  witness,  Phillips,  states  that  he  was  in  the 
same  room ;  was  sober,  and  paid  particular  attention  to  what 
was  said — the  crowd  being  at  the  house  of  his  father,  and  he 
being  in  the  belief  that  they  were  acting  badly;  that  he  heard 
the  words  charged  in  the  presentment,  and  they  were  used  by 
Adkins  and  not  the  defendant ;  he  knew  very  well  and  could 
tell  the  voice  of  both.     Now,  it  is  plain  here  that  Phillips  is 
the  more  positive  witness  of  the  two — and  that  he  was  entitled 
to  the  superior  credit ;  and  yet,  under  the  charge  of  the  Cir* 
cait  Judge,  his  evidence  must  have  been  discarded  by  the 
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jury.  The  testimony  of  these  witnesses  might  very  well  have 
been  reconciled,  consistent  with  the  innocence  of  the  defend- 
ant, upon  the  supposition  that  Emory  was  mistaken,  and  that 
the  superior  and  positive  knowledge  of  Phillips  entitled  him 
to  higher  credence;  and  the  facts  of  the  case  should  have 
been  submitted  to  the  jury  under  this  view  of  ihe  law. 
Reverse  the  judgment  and  remand  the  case. 


David  Kuhn  v.  Francis  Fbisbr. 

1.  FORCIBLS  Entby  and  Detaixxr.  Trustee,  Possession,  The  action 
of  forcible  or  unlawful  entry  and  detainer,  will  not  lie  in  favor  of  a 
trustee  created  by  a  mortgage,  or  a  purchaser  under  him,  neither  of 
whom  has  had  possession  of  the  premises,  against  a  naked  trespasser. 
In  such  case  there  is  no  privity  between  the  trustee,  or  purchaser,  and 
the  trespasser ;  and  the  latter  is  not  the  tenant  of  either. 

2.  Same.  Same.  Case  in  judgment,  A  mortgage  was  executed,  con- 
veying a  tract  of  land,  to  secure  the  payment  of  certain  debts.  The 
mortgagor  remained  in  possession  of  the  land  until  his  death.  After 
the  death  of  the  mortgagor,  the  trustee  sold  the  land  to  pay  the  debts 
secured.  After  the  sale,  the  wife  removed  and  left  the  land  in  the 
hands  of  an  agent,  who  leased  it,  and  the  lessee  took  possession.  Held^ 
that  the  transaction  being  prior  to  the  Act  of  1856,  the  widow  had  no 
interest  in  the  land,  and  the  lessee  was  a  mere  naked  trespasser  ;  and 
an  action  of  unlawful  detainer  would  not  lie  at  the  instance  of  the 
purchaser  against  the  lessee. 


FROM   MORGAN. 


This  cause  was  tried  in  the  Circuit  Court  of  Morgan 
county,  Gardbnhire,  J.,  presiding.  Verdict  and  judgment 
for  the  defendant.  The  plaintifif  appealed.  The  facts  are 
stated  in  the  opinion  of  the  Court. 
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HuMBS,  for  the  plaintiff. 
MrxoTT,  for  the  defendant. 
McKmNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  "forcible  and  unlawful  entry  and  de- 
tainer ;"  and  the  question  is,  can  it  be  supported  upon  the  facts 
in  this  record?     We  think  not. 

On  the  6th  of  February,  1856,  F.  Heydeman'conveyed  the 
lot  in  controversy,  by  deed  of  trust,  to  secure  the  payment  of 
a  debt  of  $800,  due  from  him  to  David  Kuhn,  sr.  The  debt 
not  being  paid  at  the  time  stipulated,  the  lot  was  sold  by  the 
trustee,  and  Kuhn  became  the  purchaser. 

After  the  execution  of  the  deed  of  trust,  but  before  the 
sale  by  the  trustee,  Heydeman  died,  leaving  his  widow  in  pos- 
session of  said  lot.  Some  few  months  after  the  death  of  her 
busband,  the  widow  removed  to  Missouri,  leaving  her  agent  in 
possession  of  the  lot ,  and  said  agent  leased  the  lot  to  the  de- 
fendant, Feiser.  And  to  recover  from  him  the  possession  of 
said  lot,  Euhn,  the  purchaser  at  the  trust  sale,  brought  this 
action. 

We  assume,  from  the  statement  of  the  facts  in  the  bill  of 
exceptions,  that  Heydeman  died  intestate.  Upon  this  as- 
sumption, the  equitable  title  descended  to  the  heirs ;  and  the 
deed  of  trust  having  been  made  prior  to  the  Act  of  1856,  ch. 
57,— entitling  the  widow  to  be  endowed  of  lands  conveyed  by 
mortgage  or  deed  of  trust, — the  widow  of  the  intestate  had 
no  interest  in  the  lot.  She  had  no  power  herself,  therefore, 
to  make  a  lease  of  the  lot;  and,  of  course,  could  confer  no  au- 
thority on  an  agent  to  do  so. 

If  this  be  so,  it  necessarily  follows  that,  in  law,  the  defend- 
ant, Feiser,  was  a  naked  trespasser ;  as  well  against  the  trus- 
tee, prior  to  the  sale,  as  against  the  plaintiff,  after  his  pur- 
chase. There  existed  no  color  of  privity  between  Feiser  and 
the  trustee,  or  the  purchaser  under  him  \  the  idea  of  a  tenancy 
— even  by  implication — ^is  positively  excluded. 
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In  this  view  of  the  case,  we  are  of  the  opinion  that  the 
remedy  of  forcible  or  unlawful  entry  and  detainer  has  na  ap- 
plication to  the  case.  » 

Judgment  affirmed. 


James  Price  v.  Peter  Jones. 

1.  Contract.  T^tUe  retained.  Pbssession  delivered.  A  contract  for  the^ 
sale  of  personal  property,  by  which  the  possession  is  delivered  to  the 
purchaser,  but  the  title  retained  in  the  seller  until  the  purchase  monoj 
is  paid,  i»  valid,  and  will  be  enforced.  And  if  the  purchaser  dispose 
of  the  property,  by  sale,  before  the  title  is  vested  in  him  by  payment 
of  the  purchase  naoney,  the  original  owner  may  follow  it  in  the  haiid» 
of  sutjh  third  person. 

2.  Same.  Same.  Same.  The  injured  party  may  sue.  If  a  purchaser 
who  has  thus  failed  to  perfect  his  title,  by  payment  of  the  purchase 
money,  sells  the  property  to  a  third  person,  such  third  person  majr, 
upon  application  of  the  original  owner,  deliver  up  the  property,  and 
sue  his  vendor  and  recover  damages  lor  the  injury  done  him. 

8,  Same.  Same.  Innocent  purcfuuer.  Caveat  emptor  The  payment 
of  the  purchase  monej'  by  the  second  purchaser,  does  not  place  hin^ 
in  the  attitude  of  an  innocent  purchaser  without  notice.  It  is  a  ques- 
tion of  right,  and  not  one  of  notice.  The  maxim,  caveat  emptor  ap- 
lies  ;  and  if  thepersoa  from  whom  the  purchase  is  made  has  no  title, 
his  vendee  can  acquire  none.  The  fact  that  the  first  purchaser  was  la 
possession  of  the  property  does  not  change  the  principle^ 

4.  Same.  Same.  Evidence.  Admiasiona  of  a  party  to  the  contract.  The- 
declarations  of  the  parties  to  a  contract,  made  at  a  time  when  they  are 
the  only  parties  in  interest,  is  competent  evidence.  And  such  evi- 
dence is  admissible  on  trials  between  third  persons  when  the  terms  o€* 
such  contract  become  material. 

■6.  New  Trial.  Surprise.  Practice.  The  affidavit  of  a  party,  stating^ 
that  he  was  taken  by  surprise,  by  tho  testimony  of  a  material  witness, 
whose  statements  he  can  disprove,  unsupported  by  the  affidavit  of  the 
witness  by  whom  he  can  disprove  them,  is  not  sufficient  to  authorize 
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the  granting  of  a  new  trial.  The  affidavit  of  the  person  possessing 
the  knowledge,  or,  at  least,  the  affidavit  of  some  disinterested  indi- 
"vidaal  to  whom  the  information  was  commonicated,  should  be  pro- 
•duoed. 


FROM   HAWKINS. 


In  tlie  summer  of  1856,  Grigsbj,  as  the  agent  of  a  com- 
panj,  sold  a  safe  to  Winstead,  upon  condition  that  the  title 
was  to  remain  in  the  company  until  the  purchase  money  was 
paid.  The  safe  was  delivered  to  Winstead,  who  afterwards 
sold  it  to  one  Willis.  Willis  sold  the  safe  to  Price,  and  Price 
sold  it  to  Jones.  Jones  paid  Priee  the  purchase  money.  Win- 
stead failed  to  pay  the  company  for  the  safe ;  and  Grigsby, 
as  their  agent,  demanded  it  from  Jones,  who  yielded  to  the 
superior  litle.  Jones  then  purchased  the  safe  of  Grigsby,  the 
agent,  and  sued  Price  for  damages.  The  cause  was  heard 
before  PATTEftSON,  Judge,  On  the  trial  the  Court  permitted 
the  declarations  of  Winstead,  as  to  the  terms  of  the  contract 
between  him  and  the  company,  made  while  he  had  the  safe  in 
possession,  to  go  to  the  jury  as  evidence.  There  was  a  verdict 
and  judgment  for  Jones.  Price  moved  for  a  new  trial ;  and^ 
in  support  of  said  motion,  presented  his  affidavit,  in  which  he 
stated  that  he  was  taken  by  surprise  by  the  testimony  of 
Grigsby,  and  that  he  could  disprove  his  statements.  His  affi- 
davit was  unsupported  by  the  affidavit  of  any  other  person. 
The  Court  refused  to  grant  a  new  trial,  and  the  defendant 
appealed. 

R.  Arnold,  for  the  plaintiff  in  error. 

Hall,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

It  appears,  in  this  case,  that  Price  sold  Jones  a  safe,  the 
title  to  which  failed,  and  the  latter  sued  the  former  for  dam* 
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ages  in  consequence  of  such  failure,  and  had  verdict  and  judg- 
ment in  his  favor,  from  which  Price  has  appealed  in  error  to 
this  Court, 

The  facts  of  the  case  are  these :  One  Grigsby,  as  the  agent 
of  a  company  to  whom  the  safe  belonged,  sold  and  delivered 
it  to  Winstead  upon  a  credit  of  one  year ;  but  the  title  was 
not  to  pass  to  him,  but  was  to  remain  in  the  company  until  he 
paid  for  it ;  and  if  he  failed  to  do  so,  the  trade  was  to  be  at 
an  end.  While  thus  in  his  possession,  he  sold  it  to  one  Willis, 
in  payment  of  an  antecedent  debt,  and  Willis  sold  it  to  the 
defendant,  Price,  who  sold  it  to  the  plaintiff,  Jones,  as  before 
stated. 

Winstead  having  failed  to  pay  Grigsby  for  the  safe,  he,  as 
the  agent  of  the  company,  demanded  it  of  Jones,  who  yielded 
to  their  superior  title,  and  again  purchased  the  safe  of  Grigs- 
by, and  paid  him  for  it. 

Upon  these  facts  the  Circuit  Judge  did  not  err  in  instruct- 
ing the  jury  that  Winstead  had  acquired  no  title  to  the  safe, 
and  could  communicate  none  to  Willi?,  or  a  purchaser  under 
him.  Even  if  Willis  had  so  paid  the  purchase  money  as  to 
be  enabled  to  claim  the  position  of  an  innocent  purchaser, 
without  notice,  still  that  doctrine  can  have  no  application  here. 
The  contest  was  a  question  of  right,  and  not  of  notice.  The 
maxim,  caveat  emptor  applied ;  and,  of  course,  if  the  person 
from  whom  the  purchase  is  made  have  not  the  legal  title,  the 
purchaser  can  acquire  none.  It  can  make  no  difference  that 
Winstead  was  in  possession  of  the  safe.  The  cases  of  Brad- 
shaw  V.  Thomas,  7  Yer.,  497,  and  Gambling  v.  Beady  Meigs' 
Rep.,  281,  furnish  direct  authority  upon  this  question. 

Ifis  next  insisted  that  the  Circuit  Judge  erred  in  permitting 
the  declarations  of  Winstead  to  be  proved  and  go  to  the  jury. 
But  in  this  also  we  are  satisfied  he  did  not  err.  These  decla- 
rations— ^if  we  understand  aright  those  to  which  the  objection 
refers — consisted  of  what  Winstead  said,  as  to  the  terms  of 
the  trade  between  him  and  Grigsby,  to  the  witness.  Hunts- 
man, in  whose  care  the  safe  had  been  left,  when  he  came  to 
get  it.     They  were  made  at  a  time  when  the  company  and 
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Winstead  were  the  only  parties  in  interest,  and  previous  to 
the  sale  made  by  him  to  Willis,  and,  upon  well  settled  prin- 
ciples, were  admissible  in  evidence.  1  Greenl.  Ev.,  sees.  180, 
189,  190.  Nor  do  we  think  the  Circuit  Judge  erred  in  re- 
fusing to  grant  a  new  trial  upon  the  affidavit  of  Price,  the 
plaintiff  in  error,  that  he  was  taken  by  surprise  in  the  admis- 
sion of  Grigsby's  evidence,  and  that,  upon  a  second  trial,  he 
can  prove  the  same  untrue ;  because,  passing  by  the  inquiry 
as  to  whether,  upon  the  facts  disclosed  in  this  record,  the 
party  has  any  legal  ground  to  say  he  was  surprised;  and 
without  inquiring  whether  it  is  probable,  if  Grigsby's  testi- 
mony were  overthrown,  the  result  would  be  different.  It  is 
sufficient  that  Price  does  not  produce  the  affidavit  of  any  wit- 
ness, contradicting  the  statement  of  Grigsby,  or  offer  any 
reason  for  not  doing  so ;  but  rests  the  application  upon  his 
own  affidavit.  In  Scott  v.  Wilson^  (Cooke's  Rep.,  315,) 
Judge  Overton,  in  delivering  the  opinion  of  the  Court,  says : 
'^  On  a  motion  for  a  new  trial,  on  any  ground,  resting  on  the 
information  of  others,  the  mover's  own  affidavit  alone  cannot 
be  sufficient.  The  affidavit  of  the  person  possessing  the  knowl- 
edge, or,  at  least,  the  affidavit  of  some  disinterested  individual, 
to  whom  the  information  was  communicated,  should  be  pro- 
uced." 

The  action  of  the  Circuit  Court  is  also  sustained  by  Riley 
V.  The  State,  9  Hum.,  646. 

Upon  the  whole,  we  see  no  error  in  this  judgment,  and 
affirm  it. 


Milton  W.  Beeler  and  Wife  r.  Ezekiel  H.  Dunn. 

1.  Jurisdiction.  Foreign  administrators  and  executors.  Settlement. 
The  Courts  of  Tennessee  have  no  jurisdiction  over  foreign  adminis- 
iralors  and  executors  in  their  fiduciary  capacity,  and  cannot  call  them 
to  an  account  and  settlement. 
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2.  Same.  Same.  May  be  compelled  to  account  ow  trustees.  But  if  a  for^ 
eigD  executor  or  adminifitrator  come  within  the  jurisdiction  of  our 
Courts,  and  bring  with  him  the  funds  or  property  of  the  estate,  he 
may  be  held  to  account  for  the  same  as  trustee  for  those  entitled 
thereto. 

8.  Guardian  and  Wabd.  Otiardian  has  no  power  ie  trench  upau 
principal.  Chancery  jurisdiction.  If  the  interest  on  the  fund  in  the 
hands  of  a  guardian  is  not  sufficient  to  afford  the  means  of  a  competent 
maintenance  and  education  of  his  ward,  a  court  of  Chancery  can  au- 
thorize him  to  trench  upon  the  principal ;  but  the  guardian  has  no 
authority  to  do  this  unless  thus  empowered. 

4.  Samb.  Question  reserved.  Will  the  acts  of  a  guardian  or  trustee, 
which  clearly  appear  to  be  for  the  interest  of  the  ward,  or  which  are 
such  as  the  Court  would  have  authorized,  be  approved  and  protected 
by  the  Court  ? 


FROM  POLK. 


The  bill  was  dismissed  by  Chancellor  Van  Dtkb,  and  the  ^ 
complainants  appealed. 

Tkewhitt  and  Hoyle,  for  the  complainants. 

Gaut  and  Cooke,  for  the  defendant. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant,  Mary  Beeler,  is  the  daughter  of  William 
A.  Cameron,  who  died  in  Forsyth  county,  Georgia ;  of  which 
State  he  was  a  resident  in  February,  1839.     Administration, 
with  the  will  annexed,  on  the  estate  of  said  Cameron,  wa 
granted  to  the  defendant  by  the  Court  of  Ordinary  of  sai 
county  of  Forsyth,  in  May,  1840.    The  testator  left  a  widow 
and   two  infant  daughters  of  tender  age — the  complainan 
Mary,  and  a  sister  who  is  not  a  party  to  this  suit.     The  de- 
fendant, near  the  time  of  his  appointment  as  administrator,  in- 
termarried with  the  widow.     In  March,  1846,  he  remoTed  wit 
his  family  to  Polk  county,  in  this  State,  where  he  has  since  re- 
sided.   After  his  removal  here,  he  was  appointed  guardian  o 
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said  two  minor  children,  by  the  County  Court  of  Polk.  The  in- 
terest of  said  minors  under  the  will  of  the  testator,  is  represented 
by  the  defendant  to  have  been  about  one  thousand  dollars 
each.  And  by  a  final  settlement,  made  in  the  Court  of  Ordi- 
nary of  Forsyth  county,  in  March,  1846,  the  share  of  each 
was  reduced  to  $554  62| ;  and  with  this  amount  defendant 
was  charged,  as  guardian  of  complainant,  upon  his  appoint- 
ment in  Polk  county. 

Complainant  intermarried  with  Beeler  in  November,  1856. 
This  bill  was  filed  in  May,  1858.  The  complainants  charge 
defendant  with  various  acts  of  mal- administration  ;  they  seek 
to  surcharge  and  falsify  the  accounts  and  settlements  of  de- 
fendant, both  as  administrator  and  guardian,  and  pray  that 
he  may  account  for  the  entire  estate  as  administrator ;  and 
also  as  guardian. 

No  exception  seems  to  have  been  taken  to  the  jurisdiction 
of  the  Court  to  grant  the  relief  to  the  full  extent  prayed  for. 
In  his  answer,  the  defendant  denies  the  charges  of  mal-admin- 
istration ;  sets  up,  and  relies  upon  the  settlement  of  his  ad- 
ministration accounts  in  the  Court  of  Ordinary  of  Georgia, 
and  his  discharge  as  administrator,  granted  by  said  Court ; 
be,  in  like  manner,  relies  upon  his  settlements  as  guardian, 
with  the  Clerk  of  the  County  Court  of  Polk, — in  bar  of  the 
relief  sought  by  the  bill.  He  substantially  alleges  in  his  an- 
swer, that  the  entire  fund  beloDging  to  the  complainant, 
Mary — both  principal  and  interest — was  properly  expended 
by  him  as  guardian,  in  her  maintenance  and  education.  The 
Chancellor  declined  to  order  an  account ;  and  not  regarding 
the  settlements  as  successfully  impeached ;  and  being  of  opin- 
ion that  the  fund  in  the  hand  of  the  guardian  had  been  prop* 
erly  and  fully  accounted  for  by  the  defendant,  before  the 
commencement  of  this  suit,  dismissed  the  bill. 

So  far  as  the  bill  seeks  to  impeach,  or  to  re-open,  the  defend- 
ant's settlement  of  his  administration  accounts,  in  the  Court 
of  Ordinary  of  Georgia,  the  bill  was  properly  dismissed.  It 
ia  now  too  firmly  settled  to  admit  of  discussion,  in  our  Courts, 
that  a  foreign  executor  or  administrator   cannot   be   called 
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on  for  an  account  of  his  administration,  in  the  Courts  of  this 
State.  Lee  v.  George,  6  Hum.,  61;  10  Yer.,  283;  2  Hum., 
224;  8  Hum.,  192. 

It  is  true,  the  authorities  on  this  subject  are  at  variance ; 
and  in  some  of  the  cases  the  contrary  doctrine  is  maintained 
with  much  force.  But  we  are  not  inclined  to  disturb  a  prin- 
ciple so  long  acquiesced  in,  and  so  repeatedly  sanctioned  by 
this  Court. 

It  is  equally  well  settled,  however,  that  if  a  foreign  execu- 
tor or  administrator  come  within  our  jurisdiction,  and  bring 
with  him  funds  or  property  belonging  to  the  trust  estate,  he 
may  be  held  to  account  here,  to  that  extent,  not  in  the  char- 
acter of  executor  or  administrator,  but  as  a  trustee  for  those 
entitled  to  the  effects  in  his  hands. 

Upon  this  principle,  the  fund  in  the  hands  of  the  defend- 
ant, brought  with  him  into  this  State,  might  have  been  reached. 
But  having  voluntarily  taken  upon  himself  the  office  of  guar- 
dian here,  the  case  is  free  from  all  difficulty;  and  he  must 
account  in  that  character  under  our  law. 

As  regards  the  extent  of  the  defendant's  liability  to  ac- 
count in  this  case,  the  decree  is  entirely  erroneous. 

The  income  of  the  fund,  as  well  as  the  principal,  was  ex- 
pended by  the  guardian  in  the  maintenance  and  education  of 
the  infant.  And  the  decree  assumes  that  the  guardian  acted 
properly  in  doing  so,  of  his  own  authority,  without  the  previ- 
ous sanction  of  a  Court  of  Chancery,  and,  therefore,  ought 
to  be  protected. 

Upon  this  point,  also,  the  authorities  disagree. 

There  is  no  doubt  of  the  power  of  a  Court  of  Chancery  to 
break  into  the  principal,  or  to  authorize  a  guardian  to  do  so, 
where  the  fund  is  so  small  that  the  interest  will  not  afford  the 
means  of  a  competent  maintenance  and  education  to  the  infant. 
But  according  to  the  current  of  authority,  the  guardian  is  not 
at  liberty  to  break  in  upon  the  principal  of  the  fund,  of  his 
own  authority.  The  income  is  the  proper  fund  for  the  main- 
tenance and  education  of  the  infant,  and  it  is  at  the  peril  of 
the  guardian,  or  trustee,  if  he  exceed  this.     The  fact  that  the 
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income  may  be  inadequate,  does  not  essentially  vary  the  prin- 
ciple. The  discretion  to  break  into  the  corpus  of  the  estate, 
or  fund,  is  entrusted  to  the  Court,  and  denied  to  the  trustee. 
Thas  far,  the  authorities  may  be  said,  substantially,  to  agree. 
Bat,  according  to  some  of  the  authorities,  this  general  doc- 
trine is  subject  to  certain  qualifications;  one  of  which  is,  that 
acts  done  by  a  guardian,  or  trustee,  of  his  own  authority 
which  clearly  appear  to  the  Court,  on  inquiry,  to  have  been 
beneficial  to  the  infant;  and  such  as  the  Court,  on  the  ap- 
plication of  the  guardian,  would  have  ordered  to  be  done,  will 
be  protected.  McPherson  on  Infants,  S37,  marg.,  and  cases 
cited  in  notes. 

On  the  other  hand,  it  is  held,  that  the  unauthorized  acts  of 
a  guardian,  in  breaking  into  the  capital  of  the  estate,  without 
the  previous  sanction  of  the  Court,  will  not  be  protected  or  con- 
firmed by  the  Court.  And  this  doctrine  is  maintained,  in  the 
case  of  a  trustee,  under  a  deed  of  trust,  in  Hester  v.  Wilk- 
in^an,  6  Hum.,  215-219;  also,  Phillips  v.  Davis^  2  Sneed, 
520-525. 

Without  stopping  to  inquire,  whether  the  case  of  a  special 
power  given  to  a  trustee,  in  a  particular  case,  under  a  deed  of 
trust,  is,  from  the  very  nature  of  the  case,  distinguishable 
from  that  of  a  general  guardian  ;  and  without  expressing  any 
opinion  of  our  own,  as  to  which  of  the  doctrines  above  noticed 
is  the  more  reasonable  in  itself;  or  most  strongly  supported 
by  authority.  We  are  of  opinion,  upon  the  facts  of  the  case, 
taking  into  view  the  value  of  the  complainant,  Mary's  servi- 
ces, her  condition  in  life,  and  the  kind  of  maintenance  and 
education  afibrded  her ;  that  the  encroachment  upon  the  prin- 
cipal of  the  fund,  was  improvident,  unauthorized,  and  not  to 
be  sanctioned,  under  the  most  favorable  view  of  the  law  for 
the  defendant.  Hence,  he  must  account  for  the  principal  of 
the  fund.     And  the  decree  will  be  modified  accordingly. 
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MoRTQAO£.  Parol  d^fecLsanee.  Evidence,  When  title  re-vesta.  A  deed 
for  land,  absolute  upon  its  face,  may  be  converted  into  a  mortgage 
by  parol  evidence  ;  and  a  Court  of  Equity  will  enforce  the  trusts  and 
conditions  annexed  thereto.  Thus,  if  a  party  under  arrest,  execute  a 
deed  to  a  third  person  to  qualify  him  to  become  his  bail,  and  to  save 
him  harmless  as  such,  with  the  verbal  agreement  that  the  conveyee  is 
to  hold  the  land  only  so  long  as  is  necessary  for  these  purposes,  such 
deed  is  a  mortgage ;  and  if  the  risk  is  never  incurred,  or  the  mortgagee 
is  saved  harmless  by  the  appearance  of  the  mortgagor,  the  title  re- 
verts to  the  mortgagor. 

Same.  If  executed  fo?'  a  fraudulent  or  immoral  purpose.  If  such 
deed  is  made  for  a  fraudulent,  criminal,  or  immoral  purpose ;  or,  to 
enable  the  parties  to  do  any  act  in  violation  of  law,  or  contravene  any 
rule  of  public  policy,  the  Courts  will  not  interpose  to  grant  relief; 
but  will  leave  them,  without  redress,  where  their  fraudulent  conduct 
has  placed  them. 

Same.  Sam^.  Evidence  must  he  clear.  To  repel  a  party  that  has 
been  wronged,  from  the  Courts,  without  redress,  the  fraudulent,  crim- 
inal, or  immoral  purpose  must  be,  clearly,  made  to  appear.  Presump- 
tions will  not  be  strained  to  defeat  equity  and  justice,  by  closing  the 
doors  against  the  injured. 

Same.  Sowte.  Who  affected  by  fraud.  If  a  party  has  been  guilty 
of  such  conduct  as  would  repel  him  from  the  Courts,  without  redress^ 
his  widow  und  heirs  would  also  be  repelled. 


FROM   COCKE. 


At  the  March  Term,  1859,  the  presiding  Chancellor,  Lucky, 
dismissed  complainants'  bill.     They  appealed. 

A.  J.  Flbtcher,  for  the.  complainants. 

T.  D.  &  R.  Arnold,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 
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Asburj  Nichols,  now  deceased,  the  husband  of  Mary,  and 
the  father  of  the  other  complainants,  was  in  jail  in  1849,  in 
Cocke  county,  on  a  charge  of  counterfeiting.  Being  anxious 
to  procure  bail,  and  for  the  purpose  of  qu  ilifying  a  friend 
named  Aaron  R.  Clark  to  become  such,  by  making  him  a  free- 
holder, on  the  22d  of  October,  he  made  him  a  deed  for  his 
land  under  a  parol  agreement,  that  he  should  become  bail  for 
himself,  and  his  fellow  prisoner,  Bugg,  one  or  both.  Il  is 
clearly  shown  by  the  proof,  that  there  was  no  other  considera- 
tion for  the  deed,  although  it  purports  on  its  face  to  be  for 
S400,  then  paid.  On  the  disclosure  of  these  facts  to  the 
Court,  Clark  was  refused  as  bail,  and  at  the  next  January 
Term  of  the  Circuit  Court,  Nichols  was  convicted  and  sent  to 
the  penitentiary,  where  he,  in  a  short  time,  died.  Clark  took 
possession  of  the  land  with  the  family  of  Nichols,  and  soon 
after  conveyed  it  to  defendants.  Cabe,  who  was  his  step-son, 
was  very  young,  and  without  means.  Before  the  filing  of  this 
bill,  in  March,  1855,  Clark  left  the  country,  and  has  not  since 
returned.  There  can  be  no  doubt  but  that  the  conveyances 
were  both  without  any  valuable  consideration,  and  the  latter 
with  full  knowledge  of  the  nature  and  objects  of  the  former. 
For  this  reason,  as  well  as  because  of  the  want  of  considera- 
tion, Cabe  cannot  occupy  the  position  of  innocent  purchaser, 
but  must  stand  in  the  shoes  of  Clark.  It  is  also  very  clear 
from  the  proof,  that  Clark  was  only  to  hold  for  the  purpose  of 
qualifying  him  to  be  taken  as  appearance  bail,  and  for  his  in- 
demnity as  such.  It  was,  in  substance,  a  mortgage  to  qualify 
him  for,  and  secure  him  against  the  liability  he  was  about  to 
incur  as  bail.  It  is  proved,  that  by  the  understanding  of  both 
parties,  he  was  only  to  hold  the  land  as  long  as  it  was  nec- 
essary for  those  purposes.  If  then,  the  risk  was  never  in- 
curred, or  if  it  had  been,  and  he  saved  harmless  by  the  ap- 
pearance of  Nichols,  his  title  would  fail,  as  in  case  of  a  mort- 
gage paid  off,  or  rather  where  the  injury  or  loss  against  which 
it  was  intended  to  secure  the  mortgage  had  not  fallen  upon 
him,  or  had  never  been  incurred.  If  it  be  competent,  by 
parol,  to  raise  such  trusts  and  conditions  against  an  absolute 
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deed,  which,  whatever  we  may  think  of  its  policy,  in  view  of 
the  statute  of  frauds,  is  now  too  well  established  to  be  contro- 
vertedy  this  is  one  of  the  clearest  cases  for  the  application  of 
the  doctrine.  Nothing  was  paid,  or  ever  intended  to  be  paid, 
no  risk  was  run,  and  no  damage  sustained,  by  Clark  It 
would  be  iniquitous  to  allow  him  to  retain  the  land  against 
the  complainants,  if  the  merits  of  the  case  can  be  reached. 
But  the  defence  is  not  placed  upon  the  merits,  but  upon  a 
sound  and  well  approved  legal  rule,  which,  in  cases  to  which 
it  applies,  repels  parties  from  courts  of  justice,  and  closes  the 
doors  against  them,  no  matter  how  great  their  wrongs  may 
have  been.  This  is  where  the  party  has  been  guilty  of,  or 
contemplated  in  the  particular  matter,  some  fraudulent,  crimi- 
nal or  immoral  act,  some  breach  of  good  morals,  or  where  the 
act  was  in  violation  of  some  rule  of  public  policy.  In  such 
cases  the  Courts  will  not  interpose,  but  leave  the  parties  with- 
out redress,  whatever  claims  they  may  have  upon  each  other. 
In  this  case  the  Chancellor  based  his  action  in  dismissing 
the  bill,  upon  the  ground,  that  the  object  in  conveying  to 
Clark  was  improper,  and  against  public  policy.  We  do  not 
give  it  that  complexion.  That  the  cause  of  the  act  done  was 
to  make  Clark  a  freeholder,  and  as  such,  qualified  to  become 
bail,  is  clear.  But  was  there  anything  wrong  in  that  ?  If  he 
had  been  received  without  the  deed,  the  land  would  have  been 
bound  in  the  hands  of  Nichols,  and  if  after  the  deed,  it  would  be 
bound  in  his  hands.  The  land,  in  either  case,  would  stand  as  a 
security  for  the  penalty  of  any  recognizance  or  bail  bond  that 
might  be  taken.  The  purpose  was  to  put  Clark  in  condition  to 
be  taken  by  the  Court,  by  making  him  a  freeholder,  which  chey 
thought  to  be  indispensable,  and,  perhaps,  such  was  the  prac- 
tice of  the  Court  What  fraud  was  that  intended  to  perpe- 
trate ?  It  could  make  no  difference  whether  he  paid  anything 
for  it  or  not,  the  land  would  have  been  equally  bound  to  the 
State.  No  imposition  was  or  could  have  been  practiced  upon 
any  one.  It  is  not  unusual  or  contrary  to  public  policy  for  a 
criminal  to  give  bail,  or  to  endeavor  to  procure  bail,  by  con- 
veying his  property  to  others,  to  render  them  responsible  for 
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the  penalties  to  be  incurred.  If  Clark  had  been  otherwise 
good,  and  this  land  had  been  expressly  mortgaged  in  due 
form,  or  in  any  legal  mode,  for  his  security,  there  could  have 
been  no  objections.  What  difference  can  it  make  where  there 
was  the  double  object  of  both  qualifying  and  securing  him  ? 
It  is  said  that  the  object  was  to  induce  Clark  to  commit  per- 
jury before  the  Court,  when  offered  as  bail,  by  stating  that  the 
land  was  his.  This  was  not  at  all  necessary.  It  was  sufficient 
that  he  had  title  to  the  land  so  as  to  bind  it  under  his  recog- 
nizance. It  was  only  important  to  the  State  that  he  had  such 
a  title  as  would  subject  the  land  in  case  of  forfeiture.  Noth- 
ing else  was  necessary  to  be  stated  to  accomplish  the  objects 
intended.  No  necessity  for  false  swearing  was  imposed  by 
the  transaction. 

It  is  also  insisted  that  the  whole  scheme  was  to  get  the 
criminal  out  upon  bail,  that  he  might  make  his  escape  from 
justice.  If  that  were  so,  it  would  be  such  an  unlawful  pur- 
pose as  would  stain  the  hands  of  all  concerned,  and  exclude 
them  from  the  Courts.  But  there  is  no  evidence  that  such 
was  the  intention.  From  all  that  we  can  see,  nothing  more 
was  designed  than  to  be  admitted  to  bail  in  the  ordinary  way, 
and  for  the  common  reasons.  We  are  not  to  strain  presump- 
tions to  defeat  equity  and  justice,  by  closing  the  doors  against 
the  injured.  It  ought  to  be  a  clear  case  of  turpitude,  or  vio- 
lation of  public  policy,  to  repel  a  party  that  has  been  wronged 
from  the  Courts  of  justice.  The  effect  of  applying  the  rule 
of  repulsion  in  this  case,  would  be  to  shield  the  defendants  in 
a  case  of  most  glaring  iniquity. 

But  there  is  another  ground  on  which  it  is  contended  that 
the  complainants  should  be  repelled.  The  bill  states  that  the 
title  to  the  land  was  placed  in  Clark,  or  left  in  him,  to  protect 
the  land  from  his  creditors.  The  charge  in  the  bill  is  that  he, 
Nichols,  '^  owed  some  small  debts,  and  fearing  that  his  family 
might  be  distressed  by  them,  and  their  house  sold  for  httle  or 
nothing,  during  his  imprisonment,  he  concluded  to  leave  the 
title  in  said  Clark."  If  this  were  all,  there  would  be  a  good 
ground  for  the  argument,  but  the  bill  proceeds :  ^'  instructing 
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said  Clark  that  if  any  of  his  debts  should  be  demanded  during 
his  absence,  to  pay  them,  by  selling  a  portion  of  the  land,  if 
necessary.  But  for  the  purpose  of  enabling  him  to  do  this, 
without  selling  the  land,  he  left  a  sufficiency  of  good  claims 
in  his  hands  for  collection."  Instead  of  showing  any  inten- 
tion to  defraud  creditors,  by  leaving  the  title  in  Clark,  accor- 
ding to  this  statement,  the  object  was  to  secure  them,  by  apply- 
ing the  land,  if  necessary,  in  addition  to  the  other  means  placed 
in  his  hands,  as  trustee.  This  shows  that  Clark  was  invested 
with  the  title,  in  the  first  instance,  to  qualify  him  legally  to 
become  bail  for  appearance  of  Nichols  and  Bugg,  and  not  as 
purchaser;  and  in  this  we  see  nothing  unlawful,  or^in  viola- 
tion of  public  policy,  or  good  morals ;  and  when  that  purpose 
failed,  he  was  to  retain  the  title,  not  for  himself,  but  for  the 
benefit  of  creditors,  and  the  helpless  family  of  Nichols.  The 
proof  very  clearly  shows  that  this  was  the  agreement  and  un- 
derstanding of  the  parties,  and  that  he  was  to  retain  the  title 
no  longer  than  it  might  be  necessary  for  those  purposes. 

It  is  further  said,  that  Clark  removed  some  incumbrances 
from  the  land,  resulting  from  some  sale  which  had  been  made 
of  it,  under  an  execution  or  deed  of  trust,  and  has  a  deed 
from  one  Stokely  for  it.  But  if  this  be  so,  he  must  be  held  to 
have  acted  as  trustee  for  Nichols,  and  can  only  claim  to  be  re- 
funded what  he  may  have  advanced  out  of  his  own  funds. 
To  ascertain  how  this  is,  and  settle  the  amount  between  Clark, 
as  trustee,  and  the  complainants,  there  must  be  a  reference  to 
the  Master.  It  is  most  likely,  from  what  we  see  of  the  case, 
that  neither  Clark  or  Cabe  have  paid  much,  if  anything,  for 
the  benefit  of  Nichols,  out  of  their  own  means.  But  that  will 
be  open  for  investigation  upon  the  reference.  We  think 
Cabe  stands  in  no  better  situation,  in  any  respect,  than  Clark, 
as  he  must  have  had  full  notice  of  all  the  equities  of  Nichols, 
and  has  not  paid  a  consideration  for  the  land,  even  if  he  had 
no  notice. 

Upon  the  whole  we  have  no  hesitation  in  granting  relief  to 
the  complainants.  Their  misfortune  in  the  inheritance  of  the 
disgrace  of  their  ancestor,  is  not  to  preclude  them  from  the 
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protection  of  the  Courts,  unless,  indeed,  his  acts  were  such,  in 
this  particular  transaction,  as  to  repel  him ;  in  which  case,  they 
woald  be  equally  excluded.  But  this,  we  have  seen,  is  not 
their  unfortunate  predicament,  upon  either  of  the  grounds  as- 
Bmned,  or  any  other  ground  in  the  case. 

The  decree  of  the  Chancellor  is  reversed,  and  a  decree  will 
be  made  here  settling  the  rights  of  the  parties  as  herein  de« 
clared,  and  the  cause  remanded  for  the  account.  The  de- 
fendants will  be  charged  with  rents,  but  credited  for  val- 
uable improvements  so  far  as  they  advance  the  permanent 
Talae  of  the  land,  but  not  beyond  the  rents^  Whatever  the 
defendants  may  have  paid  to  remove  any  real  incumbrances, 
or  buy  in  any  legal  or  equitable  outstanding  title,  out  of  their 
own  means,  and  for  which  they  have  not  been  satisfied,  must 
be  allowed  to  them. 
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1.  BoABS.  Jurisdiction.  County  Court  Jury,  Appeal,  The  deter- 
mination of  all  queBtions  connected  with  public  roads,  including  both 
matters  of  law  and  fact,  belongs  exclusively  to  the  County  Court, 
with  which  a  jury  can  have  nothing  to  do.  And  an  appeal  lies  from 
the  action  of  said  Court,  which  may  operate  as  a  broad  appeal,  or  an 
appeal  in  error,  according  to  the  necessity  of  the  case. 

2.  Samk.  Same,  Appeal,  Circuit  Court  On  the  removal  of  a  cause, 
involving  a  contest  about  a  road,  ft'om  the  County,  to  the  Circuit 
Govrt,  the  whole  proceedings  are  open  to  investigation  upon  the  face 
of  the  record*  or  upon  proof,  without  the  intervention  of  a  jury,  Just 
as  they  were  in  the  County  Court.  The  jurisdiction  of  the  Circuit 
Judge,  in  such  a  case,  is  appellate,  only,  and  if  no  extraneous  evidence 
is  offered,  the  Court  must  hear  and  determine  the  cause,  as  if  it  were 
before  him  on  a  writ  of  error. 

8.     Savs.    ParUu.    CoHs,    In  suits  about  roads,  the  Justices  of  the 
County  Court,  and  the  person  or  persons  aggrieved,  are  the  proper 
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parties ;  and  no  private  indiyidual  can  be  permitted,  or  compelled  to 
enter  into  bond,  and  be  substituted  in  the  place  of  the  Justices.  Nor» 
is  the  party  aggrieved  liable  for  the  whole  costs.  He  is  only  liable- 
for  such  costs  as  accrue  after  he  becomes  a  party  to  the  proceedings. 


FROM   CAMPBELL. 


At  the  August  Term,  1859,  Ttirley,  J.,  presiding,  the 
judgment  of  the  County  Court  was  aflBrmed.     Beard  appealed. 

Evans,  Thomas,  and  Malone,  for  the  plaintiflF  in  error. 

McFarlani>,  for  the  Justices. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  County  Court  of  Campbell,  on  the  application  of  Ma- 
linda  Gibson,  established  a  third  class  road  in  said  county, 
which  was  laid  out,  in  part,  through  the  land  of  Beard. 
Damages  were  assessed  to  Beard  at  $13.00,  which  sum  was  ten- 
dered to,  and  refused  by  him.  The  proceedings  seem  to  have 
been  all  regular.  Beard  appeared,  on  the  return  of  the  re- 
port, and  asked  to  be  permitted  to  contest  the  establishment 
of  the  road,  which  was  allowed ;  and  from  the  order  of  the 
County  Court,  he  prosecuted  an  appeal  to  the  Circuit  Court, 
having  executed  a  bond  in  proper  form,  payable  to  the  Chair- 
man of  the  County  Court,  for  the  prosecution  of  the  appeal. 

In  the  Circuit  Court,   on  application  of  Beard,  Malinda 
Gibson,  the  applicant  for  the  road,  was  required  to  give  secu- 
*rity  for  the  costs  of  the  case,  being  regarded  as  "plaintiff" 
in  the  controversy. 

On  the  hearing,  in  the  Circuit  Court,  the  counsel  of  Beard 
asked  the  Court  to  direct  issues  of  fact  to  be  made  up.  The 
Court,  it  seems,  refused  to  order  issues  to  be  made,  but  di- 
rected that  a  jury  should  be  sworn  "to  try  the  matters  in 
controversy  between  the  parties.'*  Afterwards,  it  was  agreed 
by  the  parties  to  dispense  with  a  jury,  and  submit  all  matters 
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to  the  determination  of  the  Court-  Thereupon,  the  record  of 
the  proceedings  of  the  County  Court  was  read  (without  any 
thing  further)  on  behalf  of  the  Justices ;  and  Beard  having 
declined  to  offer  any  evidence,  it  was  agreed  by  the  parties 
that  the  Court,  without  further  evidence,  should  determine  the 
case  upon  "  the  legal  effect  of  the  record "  of  the  County 
Court.  The  Court  held,  that  the  record  presented  a  sufficient 
prima  facie  case  to  sustain  the  orders  and  proceedings  of  the 
County  Court,  and  affirmed  the  same,  rendering  judgment 
against  Beard,  and  his  security  in  the  appeal  bond,  for  all  the 
costs  of  the  case.  From  which  judgment  Beard  appealed  in 
error. 

The  case  was  brought  here  upon  the  assumption,  that  the 
Circuit  Court  erred  in  treating  the  case  as  an  appeal  in  error. 
There  was  no  error  in  this.  The  determination  of  all  ques- 
tions connected  with  this  general  subject,  belongs,  exclusively, 
to  the  County  Court,  both  matters  of  law  and  fact,  with  which 
a  jury  can  have  nothing  to  do.  The  appeal  may  operate 
either  as  a  broad  appeal,  or  an  appeal  in  error,  according  to  the 
necessity  of  the  case.  On  the  removal  of  the  case  to  the 
Circuit  Court,  the  entire  proceedings  are  open  to  impeach- 
ment,  upon  their  face,  or  upon  proof,  just  as  they  were  in  the 
County  Court.  But,  if  no  extraneous  evidence  be  offered, 
and  the  proceedings  be  regular  in  form  and  substance,  the 
Circuit  Court,  whose  jurisdiction  is  only  appellate  in  such 
cases,  must,  of  necessity,  revise  the  record  as  if  it  were  be- 
fore him  on  a  writ  of  error;  and  not  treat  the  proceedings  of 
the  County  Court  as  vacated  and  annulled  by  the  appeal,  as 
seems  to  have  been  supposed  by  the  appellant.  The  order 
requiring  Malinda  Gibson  to  give  security  for  costs,  as  plain- 
tiff in  the  case,  was  unauthorized ;  she  was  not  a  party  in  the 
legal  sense,  to  the  proceeding.  This  is  a  matter,  however,  of 
no  practical  importance,  as  the  case  resulted ;  the  Justices 
having  been  properly  made  parties  to  the  contest  by  the  ap- 
peal and  bond.  The  order  for  a  jury  was  alike  unauthorized, 
as  we  have  already  decided  in  another  case  at  the  present 
term. 
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The  only  error  in  the  record,  is  one  not  complained  of,  and 
that  is,  in  rendering  judgment  against  Beard  for  the  entire 
costs  of  the  case  from  the  commencement  of  the  proceedings. 
It  is  clear,  that  he  can  only  be  subjected  to  such  legal  costs 
as  accrued  from  the  time  of  his  intervention.  Upon  no  proper 
principle  can  he  be  made  liable  for  such  costs  as  may  have 
previously  accrued. 

In  this  respect,  the  judgment  will  be  modified,  and  affirmed 
in  all  other  things. 


Samuel  Humbard's  Heirs  v.  Aiden  Humbard's  Heirs. 

1.  Specific  Pebfokmakce.  ReacisaUm.  Contract.  The  specific  peT- 
formance,  or  rescission  of  contracts,  is  not  a  matter  of  absolute  right 
in  either  party,  bat  is  a  matter  of  sound  discretion  in  the  Court,  to  be 
exercised  according  to  what,  under  all  the  circumstances  of  the  case, 
may  appear  to  be  reasonable  and  proper.  And,  unless  a  proper  case 
is  made  out  for  the  interposition  of  the  Court,  either  to  enforce  a  spe- 
cific execution,  or  to  order  the  contract  to  be  cancelled,  the  parties 
will  be  left  to  their  reniedies  in  the  legal  forum, 

2.  Same.  Effect  of  refusal.  If  the  right  to  a  specific  performance  is 
denied,  the  existence  of  the  covenant  or  agreement,  inter^iees  no  ob- 
stacle in  a  Court  of  law,  to  the  investigation  and  determination  of  the 
rights  of  the  parties. 


FROM   QRBEKB. 


On  the  trial,  at  the  May  Term,  1858,  Chancellor  Lugkt 
«dismissed  the  original  bill,  and  decreed  for  the  complainants 
in  the  cross-bill. 

T.  D.  &  R.  Arnold,  for  the  complainants  in  the  cross-bill. 
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Maxwell  k  Milliqan,  for  the  defendants. 
McKn^NEY,  J.,  delivered  the  opinion  of  the  Court. 

The  original  bill  seeks  a  specific  execution  of  a  contract 
entered  into  between  Aiden  Humbard  and  his  son,  Samuel 
Humbard — both  of  whom  are  dead — for  the  conveyance  of  a 
tract  of  land,  of  about  170  acres,  situate  in  Greene  county ; 
and  the  cross-bill  seeks  a  rescission  of  said  contract. 

The  contract  is  evidenced  by  an  instrument  under  seal, 
bearing  date  18th  of  January,  1846.  The  object  of  this  ar- 
rangement was  to  secure  to  the  father,  and  his  wife,  and  an 
unmarried  daughter,  the  means  of  support  and  maintenance 
during  the  lives  of  the  old  folks — both  of  whom  were  of  an 
advanced  age.  By  the  terms  of  the  covenant,  Samuel  Hum- 
bard was  to  be  let  into  the  immediate  possession  of  the  place ; 
and  was  bound  to  give  to  the  old  people  one-third  of  all  that 
should  be  raised  on  the  place ;  and  if  this  were  not  sufficient, 
he  was  to  furnish  them  a  '^  decent  support.''  And  the  father 
was  bound,  on  his  son's  compliance  with  the  stipulations  of  the 
covenant  on  his  part,  to  make  to  him  a  good  and  sufficient  con- 
veyance, in  fee  simple^  for  said  tract  of  land.  The  covenant 
contains  various  minor-stipulations,  not  necessary  to  be  noticed 
in  our  view  of  the  case. 

Aiden  Humbard  died  in  1849,  and  his  wife  died  previously. 
Samuel  Humbard  died  in  November,  1853.  The  latter  took 
poflsession  of  said  place  at  the  date  of  the  contract,  in  Janua- 
ry, 1846,  and  remained  in  possession  till  his  death ;  and  the 
complainants — who  are  his  widow  and  children — have  retained 

the  possession  ever  since.     On  the day  of  October,  1855, 

the  original  bill  was  filed  by  the  children  and  widow  of  Samu- 
el Humbard,  to  obtain  a  legal  title  to  said  tract  of  land,  in 
pursuance  of  said  covenant.  This  was  resisted  by  the  de- 
fendants, who  are  the  other  heirs  at  law  of  Aiden  Humbard, 
on  the  ground  of  failure  on  the  part  of  said  Samuel  Humbard 
to  perform  the  stipulations  of  the  contract.  And  on  the  5th 
of  May,  1856,  said  defendants  filed  a  cross-bill,  to  have  said 
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contract  rescinded,  and  the  coveiuint  cancelled,  as  forming  a 
cloud  on  their  legal  title  to  said  tract  of  land. 

Much  testimony  was  adduced,  to  establish,  on  the  one  side, 
a  compliance  with  his  contract  by  Samuel  Humbard ;  and,  on 
the  other,  his  failure  to  perform  the  same.  We  deem  it  un- 
necessary to  notice  the  proof,  further  than  to  remark,  that  it 
does  not  make  out  such  a  case  as  clearly  entitles  the  complain- 
ants in  the  original  bill  to  a  specific  execution  of  the  contract. 
Such  was  the  view  of  the  Chancellor,  and  he  dismissed  the 
original  bill.  But  the  cross-bill  was  entertained,  and  a  decree 
made  rescinding  the  contract,  cancelling  the  covenant,  and 
decreeing  a  sale  of  the  land,  for  the  purpose  of  partition ;  and 
likewise  charging  the  estate  of  Samuel  Humbard  with  rent 
from  the  death  of  his  father. 

The  decree  in  the  original  cause  is  correct,  and  will  be  af- 
firmed ;  but  the  decree  upon  the  cross-bill  is  erroneous,  and 
must  be  reversed. 

It  must  be  remembered  that  applications  to  a  Court  of 
Equity,  either  for  the  specific  performance,  or  rescission  of 
contracts,  is  not  a  matter  of  absolute  right  in  either  party ; 
but  a  matter  of  sound  discretion  in  the  Court,  to  be  exercised 
according  to  what,  under  all  the  circumstances  of  the  case, 
may  appear  to  be  reasonable  and  proper.  Hence,  it  not  un- 
frequently  occurs,  that  the  .Court  will  refuse  to  decree  a  spe- 
cific performance  of  an  agreement,  at  the  instance  of  one  par- 
ty ;  and  yet  will  decline  to  order  it  to  be  cancelled,  or  re- 
scinded, on  the  application  of  the  other  party ;  but  will  leave 
the  parties  to  their  legal  remedies.  2  Story's  Eq.,  see.  693, 
742. 

Such,  we  think,  was  the  proper  course  to  have  been  pursued 
in  the  present  case. 

While  the  complainants  in  the  original  cause  have  not  made 
out  a  clear  case  for  a  specific  performance  of  the  contract,  it 
will  be  found,  perhaps,  on  a  careful  examination  of  the  proof, 
that  the  parties  in  the  cross-bill  have  not  made  a  better  case 
for  a  rescission  and  cancellation  of  the  covenant. 

We  see  from  the  record,  that  Samuel  Humbard  and  his  fam-- 
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ilj  have  been  in  possession  of  the  land  for  upwards  of  ten 
jears  preceding  the  filing  of  the  cross-bill,  under  said  cove- 
nant. Whether  or  not  any  legal  right  to  the  land  was  there- 
by acquired,  is  a  question  upon  which,  at  present,  it  would 
not  be  proper  to  intimate  an  opinion.  This  question  is  pecu- 
liarly appropriate  to  the  legal  forum,  and  the  parties  should 
have  been  left  to  litigate  it  there ;  but  by  the  decree  on  the 
crossbill,  they  are  precluded  from  doing  so.  The  delay  of 
the  complainants  in  the  cross- bill  to  assert  any  right  to  the 
land,  or  to  ask  a  rescission  of  the  contract,  for  so  long  a  pe- 
riod after  the  death  of  Aiden  llumbard,  and  until  after  an 
application  was  made,  by  the  other  parties,  for  a  specific  exe- 
cution of  the  contract,  cannot  escape  observation,  as  a  further 
reason  for  refusing  to  entertain  the  cross-bill. 

It  is  obvious  that«  inasmuch  as  the  right  to  a  specific  per- 
formance has  been  denied,  the  existence  of  the  coveuant  in- 
terposes no  obstacle,  in  a  Court  of  Law,  to  the  investigation 
and  determination  of  the  legal  rights  of  the  parties;  and» 
consequently,  there  was  no  necessity  for  filing  the  cross-bill  in 
this  case. 

It  was  error  to  charge  the  estate  of  Samuel  llumbard  with 
rent,  under  the  circumstances  of  this  case.  But  in  the  view 
we  have  taken  of  the  case,  it  is  not  necessary  to  discuss  this 
question. 

The  decree  in  the  cross-cause  will  be  reversed,  and  the 
cross-bill  dismissed. 


Clubourn  Walker  et  al.  v.  Archibald  McCoy  and  Wife. 

CoKTRACT.  ImhecUity.  Fraiul.  Although  a  contract  made  by  a  per- 
son of  sound  mind  and  fair  understanding  will  not  be  sot  aside 
merely  because  it  is  a  rash,  improvident,  or  hard  bargain ;  vot,  if 
such  contract  be  made  with  a  person  of  weak  understanding,  arising 
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from  the  infirmity  of  age,  or  other  cause,  a  natural  inference  arisen 
that  it  was  obtained  by  fraud,  circumvention,  or  undue  influence ;  and 
a  degree  of  weakness  of  intellect,  far  below  that  which  would  justify 
a  commission  of  lunacy,  coupled  with  other  circumstances  to  show 
that  the  weakness,  such  as  it  was,  had  been  taken  advantage  of,  will 
be  sufficient  to  set  aside  an  important  deed  made  by  such  person. 


FROM   HAWKINS. 


On  the  6th  day  of  June,  1858,  Jane  Epperson  conveyed  a 
tract  of  land  to  McCoy  and  wife,  for  the  consideration  (as  ex- 
pressed in  the  deed)  of  five  hundred  dollars.  Jane  Epperson 
died  in  January,  1867 ;  and  on  the  7th  of  September,  1857, 
the  other  heirs  and  distributees — McCoy's  wife  being  one — 
filed  a  bill  in  the  Chancery  Court  to  set  aside  said  deed,  on 
the  ground  that  the  said  Jane  Epperson  was  old  and  imbecile, 
and  the  defendants  taking  advantage  of  her  weakness  of  in-> 
tellect,  by  fraud  and  undue  influence,  procured  said  deed  to 
be  executed,  without  having  paid  the  consideration  therein 
specified.  Much  proof  was  taken  on  both  sides.  Chancellor 
Lucky  pronounced  a  decree  for  the  complainants*  The  de- 
fendants appealed. 

Netherland  and  Hbiskell,  for  the  complainants. 

Shields,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  to  set  aside  a  deed  of  conveyance  of  a  tract 
of  land,  executed  by  Jane  Epperson  to  the  defendant,  Archi- 
bald McCoy,  on  the  ground  that  be  imposed  upon  her,  and 
obtained  the  deed  by  fraud. 

She  is  dead,  and  the  complainants,  with  defendant,  Marga- 
ret, the  wife  of  McCoy,  are  her  heirs  at  law. 
,    The  Chancellor  was  of  opinion  that  complainants  were 
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entitled  to  relief,  and  so  decreed ;  and  in  this  opinion  we 
concur. 

It  is  a  rnle  in  equity,  that  although  a  contract  made  by  a 
man  of  sound  mind  and  fair  understanding  will  not  be  eet 
aside  merely  from  its  being  a  rash,  improvident,  or  hard  bar- 
gain; yet,  if  the  same  contract  be  made  with  a  person  of 
weak  understanding,  arising  from  the  infirmity  of  extreme  old 
age,  or  other  cause,  there  does  arise  a  natural  inference  that 
it  was  obtained  by  fraud,  or  circumvention,  or  undue  influence. 
And  a  degree  of  weakness  of  intellect  far  below  that  which 
would  justify  a  commission  of  lunacy,  coupled  with  other  cir- 
cumstances, to  show  that  the  weakness,  such  as  it  was,  had  been 
taken  advantage  of,  will  be  sufficient  to  set  aside  an  important 
deed.     1  Story's  Eq.,  sees.,  284-237. 

Testing  the  case  by  these  principles,  how  does  it  stand  ? 
Notwithstanding  the  defendants'  statement,  in  their  answer, 
that  they  paid  Jane  Epperson  $500,  the  consideration  ex- 
pressed in  the  deed  as  the  price  of  the  land,  and  the  care  they 
have  taken  to  prove  it  by  the  attesting  witnesses  to  the  deed, 
and  by  others,  and  though  they  deny  that  they  re-possessed 
themselves  of  this  money  again,  and  withheld  it  from  her,  yet 
we  are  satisfied  the  answer  is,  in  this  respect,  untrue.  Jane 
Epperson  was  a  childish  old  woman,  nearly  eighty  years  of 
age,  with  enfeebled  intellect,  and  unable,  as  we  think,  to  guard 
herself  against  imposition,  or  to  resist  importunity,  or  undue 
influence.  The  only  estate  of  any  value  which  she  possessed 
was  this  tract  of  land— K)ne  hundred  acres.  It  was  her  home. 
She  conveys  it  to  her  son-in-law,  McCoy,  and  thus  deprives 
herself  of  all  she  had.  No  reason  is  assigned  for  the  act. 
Why  she  should  make  this  conveyance  to  the  defendant, 
McCoy,  at  the  expense  of  other  kindred,  children  and  grand- 
children, nowhere  appears.  The  consideration  recited,  but 
in  reality  not  paid,  is  only  $500 — when  we  are  satisfied  the 
land  was  then  worth  $700,  and  that  it  is  now  of  the  value  of 
$1200.  Though  the  deed  is  formally  executed  and  attested, 
the  contract  itself  seems  to  have  been  made  in  secret.  No 
iritness  knows  or  heard  what  lead  to  it.     Its  terms,  or  the  . 
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motives  to  it,  are  not  stated  by  the  said  Jane,  or  the  defend- 
ants, to  any  one  whatever.  Prudence,  not  to  say  fairness, 
required  at  the  hands  of  defendants  that  some  respectable 
persons  should  have  been  made  acquainted  with  this  transac- 
tion, in  order  that  the  rights  of  this  old  lady  might  be  pro- 
tected. But  this  was  not  done.  We  are  impressed  with  the 
belief,  from  the  proof,  that  she  was  made  ready  for  this  con- 
veyance by  the  wiles  of  the  defendant,  Margaret ;  that  the 
deed  was  prepared  at  the  house  of  defendant,  and  that  she 
was  then  sent  for,  and  executed  it.  Great  pains  are  taken  to 
have  the  deed  executed  and  the  money  paid  in  the  presence 
of  witnesses,  so  as  to  give  the  transaction  the  appearance  of  a 
sale.  But,  in  reality,  it  was  not  a  sale.  It  would  seem  that 
there  was  an  agreement  between  Jane  Epperson  and  defend- 
ants that  the  money  should  be  restored  to  them,  since  this 
was  actually  done,  very  soon  after  the  making  of  the  deed, 
and  no  note,  bond,  or  other  instrument,  to  account  for  it,  taken 
by  her  or  them.  And  when  defendant,  McCoy,  is  charged 
with  having  made  such  an  agreement,  he  does  not  deny  it. 
If  this  be  so,  it  is  palpable  that  defendants  entered  into  a 
scheme  to  possess  themselves  of  the  estate  of  this  old  lady, 
without  making  her  any  payment  for  it;  and  that  they  have 
succeeded  in  effecting  it. 

With  these  facts  before  us,  it  is  difficult  to  resist  the  con- 
clusion that  this  deed  is  fraudulent.  If  fair,  the  transaction 
was  certainly  capable  of  a  more  satisfactory  explanation,  and 
it  was  incumbent  upon  defendants  to  furnish  it. 

The  decree  of  the  Chancellor  will  be  affirmed. 
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M.  Goldman  v.  Thb  Justices  of  Grainger  County. 

Public  Roads.  Appeal.  Code,  J  1191.  The  provision  of  J  1191 
of  the  Code,  relative  to  appeals  in  controvcrsita  about  public  roads 
is  confined  to  the  parties  "interested  or  apgrioved."  It  does  not 
embrace  every  citizen  of  the  county,  but  only  applies  to  such  as 
are  peculiarly  concerned,  on  account  of  some  special  interest  in  the 
matter  not  common  to  others. 

Same.  Same.  Classification  of  public  roads.  Code,  {§  1183,  1184. 
The  claasification  of  the  public  roads  belongs  to  the  County  Court ;  and 
all  stage  roads  are  put  in  the  first  class.  If  no  classification  is  nihdo  by 
the  Court,  said  roads  are  to  be  worked  on  and  kept  in  the  manner 
prescribed  for  roads  in  the  first  class.  In  this  case,  the  petitioner  ap- 
plied to  the  County  Court  to  make  the  road — on  which  he  was  run- 
ning a  two-horse  stage — ^a  first-clats  road,  which  was  refused  by  the 
Court.  Hf.ld,  that  as  the  refusal  of  the  Court,  and  the  running  of  the 
stage,  made  it  u  first-cla^s  road,  he  was  not  aggrieved  by  the  order  of 
refusal,  so  as  to  entitle  him  to  an  a])peal. 


FROM   ORAINQER. 

This  was  an  application  to  the  County  Court  to  change  a  road 
from  a  second  to  a  first-class  road.  The  Court  refused  the 
application.  The  petitioner  appealed  to  the  Circuit  Court, 
where  his  appeal  was  dismissed,  Patterson,  J.,  presiding,  and 
he  appealed  to  this  Court. 

Shields  k  Jarnagin,  for  the  petitioner. 

McFarland,  for  the  Justices. 

Carcthers,  J.,  delivered  the  opinion  of  the  Court. 

Goldman  presented  his  petition  to  the  County  Court  of 
Grainger,  at  its  July  session,  1859,  to  change  the  road  lead- 
ing from  "  Rutledge  by  way  of  the  Mouth  of  Buffalo,  Ores 
Ferry,"  from  a  second  to  a  first-class  road,  upon  the  ground 
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that  it  had  become  a  stage  road,  and  that  the  United  States 
mail  was  then,  and  had  for  some  time  been,  carried  over  it, 
in  two-horse  stages.  The  Court  refused  the  application,  and  he 
appealed  to  the  Circuit  Court,  where  his  appeal  was  dismissed 
without  investigation  of  the  merits  of  the  application,  upon 
the  ground  that  the  petitioner  for  a  road  had  no  right  to  an 
appeal. 

It  is  supposed  that  the  right  of  appeal  is  given  to  the 
petitioner  by  the  Code,  §  1191.  This  is  confined  to  "the 
parties  interested  or  aggrieved.'*  It  does  not  embrace  every 
citizen  of  the  county,  but  only  applies  to  such  as  are  pecti- 
liarly  concerned,  on  account  of  some  special  interest  in  the  mat- 
ter not  common  to  others.  This  was  not  a  "controversy  rela- 
tive to  the  laying  off^  diseontinuingy  or  establishing  a  public 
road,"  in  the  language  of  the  section  referred  to,  and  in 
which  the  appeal  is  given.  But  if  it  were,  who  may  appeal  ? 
A  person  "interested  or  aggrieved."  The  petitioner  has  no 
interest  above  any  other  citizen.  He  is  only  the  informer, 
or  relator,  and  barely  brings  the  matter  to  the  notice  of  the 
Court,  for  its  consideration.  This  does  not  make  him  a  party, 
or  invest  him  with  any  interest  in  the  matter  above  others. 

The  principle  settled  in  the  case  of  Oary  v.  The  Justices 
of  Campbell  county^  5  Sneed,  515,  settles  this  case  against 
the  appellant. 

But  upon  the  merits,  perhaps  the  same  result  would  follow, 
as,  if  it  be  not  a  matter  of  discretion  in  the  County  Court  to 
classify  the  roads  of  the  county  or  not,  which  is  probably  the 
case,  there  was  no  necessity  to  act  upon  the  petition  at  all,  as 
the  law — §  1183  of  the  Code — provides  that  "  stage  roads" 
are  in  the  first  class.  To  place  other  than  stage  roads  in 
that  class,  requires  the  action  of  the  Court.  But  by  §  1184, 
if  the  Court  "fail  or  refuse  to  class  the  roads  of  its  county, 
they  shall  be  worked  on  and  kept  in  the  manner  prescribed 
for  roads  in  the  first  class."  So,  on  this  ground,  the  peti- 
tioner had  no  interest  in  the  matter,  becaui'e  by  the  refusal 
he  gained  what  he  desired ;  and,  indeed,  the  previous  failure 
to  do  what  his  petition  required  had,  by  operation  of  this 
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section,  placed  this  road  in  the  first  class,  and,  consequently, 
his  petition  was  useless,  and  the  refusal  of  it  did  not  affect  his 
interest  so  as  to  authorize  him  to  appeal,  even  if  the  ground 
first  assumed  were  not  correct,  as  we  think  it  is. 

The  judgment  of  the  Circuit  Court,  dismissing  the  appeal, 
will  be  afilrmed. 


Samubl  McCampbell  t^.  Samubl  Thornburgh. 

Si.Ain>SB.  Etidenee,  Under  the  general  istue^  eridence  to  proye 
that  the  words  spoken  of  the  plaintiff  are  true,  is  inadmissible.  This 
would  only  be  admissible  under  the  plea  of  justification,  or  under  the 
ffeneral  iaaie,  with  notice  of  such  defence. 

Samji.  Same,  Case  in  judgment.  The  defendant  was  sued  in  slan- 
der, for  charging  the  plaintiff  with  having  committed  perjuryy  in  giv- 
ing hiB  evidence  as  a  witness  in  a  controversy  about  the  establishment 
of  one  of  two  rival  roads.  He  stated  that  one  of  said  roads  *<  could  be 
made  a  good  road  with  a  little  fixing."  Held,  that  evidence  that  said 
statement  was  untrue,  is  not  admissible  under  the  general  iseue^  with- 
out notice  of  the  defence. 


PROM  JEPFERSON. 


This  cause  was  tried  at  the  April  Term,  1859,  of  the  Cir* 
cuit  Court,  before  Judge  Gaut.  The  jury  returned  a  verdict 
for  $3  damages.  The  plaintiff  moved  for  a  new  trial,  which 
was  overruled,  and  he  appealed. 

Nethbrland  k  Heiskbll,  Crozibr  &  Reese,  and  Mbee^ 
for  the  plaintiff. 

T.  D.  &  B.  Aanold,  and  McFarland  for  the  defendant. 
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Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Thornburgh  said  of  McCampbell,  that  he  had  sworn  a  lie, 
in  a  road  case^  before  the  County  Court  of  JeflTerson.     The 
jury  found  the  defendant  guilty,  and  assessed  the  damages  at 
three  dollars.     The  plaintiff  appealed  from  the  judgment 
the  Court,  refusing  his  motion  for  a  new  trial. 

The  pleas  were  not  guilty^  and  the  statute  of  limitations. 
The  first  error  assigned  is  upon  the  admission  of  evidence, 
upon  the  defence,  under  the  plea  of  not  guilty,  which,  it  is 
alleged,  could  only  have  been  done  under  a  plea  of  justi- 
fication, because  it  tended  to  show  the  truth  of  the  charge. 

Facts:  At  the  March  session,  1853,  of  the  County  Court 
of  Jefferson,  the  defendant  presented  a  petition  for  a  new 
road,  of  the  second  class,  between  the  points  designated. 
Upon  that  application,  after  the  report  of  the  jury  in  favor  of 
the  road,  an  investigation  arose  before  the  Court,  as  to  the 
necessity  of  the  road,  in  which  the  plaintiff  was  examined  as 
a  witness  against  the  report.  The  contest  was,  which  of  two 
roads — the  one  reported,  or  another  then  in  existence  — 
should  be  established  or  kept  up.  Witness,  Birdwell,  proves 
that  he  was  a  magistrate,  on  the  bench  at  the  time,  and  swore, 
and  examined  the  plaintiff  as  a  witness.  He  proves  ^Hhat  the 
question  in  said  road  case  was,  what  kind  of  a  road  it  (the 
rival  road  in  question)  was,  and  the  plaintiff  swore  that  said 
road  could  he  made  a  good  road  with  a  little  fixing.''  It  was 
in  reference  to  this  oath  the  imputation  was  made.  The  de- 
fendant was  permitted  to  prove  on  the  trial,  against  the  objec- 
tions of  the  plaintiff,  that  the  road  was  not  a  good,  but  a  very 
bad  one,  and  that  a  little  work  or  "fixing"  would  not  put  it  in 
order,  or  make  a  good  road  of  it;  but  that  it  would  require 
a  good  deal  of  work,  and  several  hands  for  some  time,  as  well 
as  the  blasting  of  rock,  to  make  it  good.  The  quantity  of 
labor,  and  number  of  hands,  and  length  of  time^  it  would 
require  to  make  it  a  good  road  were  allowed  to  be  proved. 
Now,  the  question  is,  was  this  proof  admissible,  under  the 
general  issue  f  and  we  think  it  clearly  was  not.     What  else 
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was  it  bat  eridence  to  show  that  the  oath  of  the  plaintiflf  was 
false,  and  the  charge  that  he  swore  a  lie,  true  ?  This  could 
only  be  done  under  a  plea  of  justification,  which  would  give 
the  plaintiff  notice  that  such  was  the  issue  to  be  tried.  Such 
is  the  rule  everywhere  settled.  2  Greenl.  Ev.,  §§  424,  425; 
2  Swan,  84 ;  West  v.  Walker,  4  Sneed,  524. 

This  can  neither  be  done  in  bar  of  the  action,  or  in  miti- 
gation of  damages.  It  is  difficult  to  conceive  how  this  salu- 
tary and  well  established  principle  could  be  more  palpably  vi- 
olated than  it  was  in  this  case.  The  issue  was,  whether  the 
slanderous  words  were  uttered  or  not,  and  the  proof  was  to 
show  that  the  charge  of  perjury  was  true  ;  that  is,  that  the 
road  was  not  such  as  he  swore  it  was.  To  have  authorized 
this,  surely,  a  plea  of  justification  must  have  been  introduced. 
The  effect  of  this  illegal  evidence  is  palpable  enough  in  the 
verdict  rendered  for  three  dollars  damages.  If  a  defendant 
intends  to  rely  upon  the  truth  of  the  charge  he  has  made,  he 
must  plead  it,  and  come  up  to  the  issue.  If  the  plaintiff  has, 
indeed,  sworn  a  falsehood,  he  must  submit  to  the  demolition  of 
his  character,  but  this  is  not  to  be  destroyed  in  a  Court  of 
justice,  illegally. 

But  the  force  of  this  rule  is  attempted  to  be  avoided,  or 
rather  evaded,  in  the  argument,  by  a  resort  to  another  rule 
stated  in  2  Greenl.,  sec.  424,  and  recognized  in  West  v. 
Walker  J  that  it  is  competent  for  the  defendant  to  show  under 
the  general  issue,  that  the  charge  was  occasioned  by  the  miscon- 
duct  of  the  plaintiff,  either  in  attempting  to  commit  the  crime 
imputed,  or  leading  the  defendant  to  believe  him  guilty  of  it. 
It  requires  no  argument  to  show  that  has  no  application  to  a 
case  like  this. 

It  is  frankly  admitted  in  the  argument,  that  the  defendant 
cannot  safely  rely  upon  a  plea  of  justification.  But  still  he 
bad  all  the  advantages  of  it,  without  its  responsibilities,  on 
the  question  of  damages,  if  not  as  a  defence.  This  is  an  eva- 
sion or  perversion  of  the  law,  not  to  be  allowed  in  any  case, 
but  more  particularly  where  that  which  is  most  dear  to  the 
citizen,  bis  good  name  and  reputation,  is  at  stake. 


112  KNOXVILLEj 


Samuel  McCampbell  f>.  Samuel  Thornburgh. 


This  is  a  case  of  considerable  aggravation,  if  the  charge 
was  untrue.  Perjury,  one  of  the  most  odious  and  disgraceful 
crimes  in  the  estimation  of  all  good  men,  is  again  and  again 
imputed,  and  boldly  and  actively  circulated  against  a  man 
who  has  proved  a  good  character  among  his  neighbors.  If 
this  was  done  untruly  and  maliciously,  or  recklessly,  it  deserves 
the  most  exemplary  reprobation  at  the  hands  of  a  jury.  On 
the  supposition  of  the  plaintiff's  innocence  of  the  crime,  the 
verdict  rendered  is  but  a  mockery  of  justice.  Instead  of  re- 
covering damages  for  the  injury  done  him,  he  is  mulct  with  a 
heavy  bill  of  costs,  as  the  damages  are  under  five  dollars. 
The  costs  amount  to  about  9^00  in  all. 

As  what  he  stated  was  only  in  the  nature  of  an  opinion  as 
to  the  quality  of  the  road,  and  the  labor  it  would  require  to 
make  it  a  good  one,  it  was  uncharitable,  to  say  the  least  of  it, 
though  his  opinion  or  judgment  might  be  considered  incorrect 
by  a  dozen  other  men,  to  charge  him  with  wilful  and  corrupt 
perjury. 

Under  the  facts  of  this  case,  as  we  see  them  in  the  record, 
particularly  if  the  illegal  evidence  be  excluded,  we  would  feel 
constrained  to  grant  a  new  trial,  if  no  error  of  law  had  been 
committed  by  the  Court,  on  the  single  ground  of  the  inade* 
quacy  of  the  damages.  If  this  action  is  to  be  resorted  to  for 
the  vindication  of  injured  character,  instead  of,  and  to  pre-^ 
vent  acts  of  violence,  which  is  one  of  its  main  objects,  Courts 
and  juries  must  see  that  it  shall  answer  the  ends  designed,  by 
making  the  redress  commensurate  with  the  injury.  Other* 
wise,  the  law  will  be  regarded  as  an  inadequate  protection, 
and  the  peace  of  society  endangered  by  men  undertaking  to 
avenge  their  own  wrongs  instead  of  resorting  to  this  peaceful 
remedy  given  by  the  law. 

The  judgment  will  be  reversed,  and  a  new  trial  awarded* 
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Thb  Statb  V.  Thomas  Crutchfield's  Bxecttors. 

G&AVT.  No  wturraniy  of  title  by  the  State.  The  State  does  not  war- 
rant the  title  to  lands  granted  by  her.  Persons  are  permitted  to 
enter  any  lands  subject  to  entry,  but  it  is  done  at  their  risk ;  and 
npon  failure  of  title,  enterers  are  not  entitled  to  recover  from  the 
State  the  money  paid  by  them. 

Sams.  Voluntary  payment  by  ike  State.  Interest.  Act  of  1844^ 
The  act  of  1844  made  provision  for  the  refunding  of  certain  moneys 
paid  for  lands  entered  in  the  Ocoee  district,  but  this  act  creates  no 
liability  on  the  part  of  the  State  to  pay  the  interest  on  the  sums  thus 
refiinded. 

SuUf  JC.  Same.  Same.  Same,  Accord  and  aatisfactixm.  But  if,  inde- 
pendent  of  the  act  of  1844,  the  State  had  been  liable  for  the  moneys 
pcdd,  together  with  the  accruing  interest,  she,  by  that  act,  propc»scd 
terms  of  adjustment,  which  were  accepted  by  the  enterers,  and  a  set- 
tlement made  according  to  the  terms  proposed,  which  was  a  satisfaction 
of  all  demands  against  her,  growing  out  of  said  entries. 
Statk.  When  she  may  be  sued.  Statute  of  limitations.  Actions  mnj 
be  instituted  against  the  State  under  the  same  rules  and  regulations 
that  govern  actions  between  private  individuals,  except  as  to  the 
pleading  of  the  statute  of  limitations. 


FROM   HAMILTON. 


This  was  an  agreed  case,  before  his  Honor,  Judge  Gaut, 
who,  at  the  March  Term,  1859,  rendered  judgment  in  favor 
of  the  plaintiffs.  The  Attorney  General,  Bridqes,  on  behalf 
of  the  State,  appealed. 

Head,  Attorney  General,  for  the  State. 

BcRCH,  Welcker  &;  Key,  and  Gaut,  for  the  defendants  in 
error. 

tJARUTHBRS,  J.,  doliyered  the  opinion  of  the  Court. 

This  is  an  appeal  by  the  State  from  a  judgment  of  the  Law 
Court  of  Chattanooga,  against  her  for  92,583^  in  an  action  of 
8 
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assumpsit.  The  case  was  submitted  to  the  Court  on  this  agreed 
state  of  facts : 

'^  Thomas  Crutchfield,  deceased,  did,  in  his  lifetime,  to  wit^ 
on  the  fifth,  sixth,  and  twelfth  days  of  November,  1838,  enter 
in  the  entry-taker's  oflSce  of  the  Ocoee  district,  Tennessee,  lotsr 
one,  two,  three,  and  four,  in  island  number  one,  in  Tennessee 
river,  known  as  'Jolly's  Island,*  situate  in  Meigs  county. 
Upon  said  days  said  Crutchfield  paid  to  the  entry-taker  the 
sum  of  $4725.50,  for  the  lands  in  said  lots,  there  being  six 
hundred  and  thirty  acres  of  said  land,  which  was  entered  and 
paid  for  by  said  Crutchfield,  at  the  rate  of  $7.50  per  acre. 
On  the  30th  of  January,  1839,  a  grant  was  issued  by  the 
State  to  Crutchfield.  Said  lands  were  in  the  possession  of 
Martin  Hammock,  Abner  Manner,  John  W.  Rhodes,  and  Jas. 
H.  Rhodes,  who  claimed  the  lands  under  a  superior  title. 
Crutchfield  brought  an  action  of  ejectment  against  them  in 
the  Circuit  Court  of  Meigs  county,  which  was  determined  in 
favor  of  the  defendants.  Crutchfield  carried  the  case  by  ap- 
peal to  the  Supreme  Court,  and  there  the  judgment  was  affirm- 
ed on  the  23d  of  July,  1843.  Crutchfield's  title  from  the 
State  was  held  invalid,  and  judgment  for  the  cost,  amounting 
to  $124.43,  was  rendered  against  him.  On  the  3d  of  April, 
1844,  the  State,  by  act  of  Assembly,  refunded  to  Crutchfield 
the  sum  paid  by  him  in  1838  to  the  entry-taker,  to  wit,  the 
sum  of  $4725.50." 

The  Court  gave  judgment  against  the  State  for  $2583.89,. 
which  was  made  up  by  the  interest  on  the  said  sum  of  $4725* 
50,  from  the  time  it  was  paid  to  the  entry-taker,  (November, 
1838,)  and  the  cost  paid  by  Crutchfield  in  his  unsuccessful 
suit  for  the  land. 

The  State  could  not  be  sued  until  the  act  of  1855>  carried 
into  the  Code,  section  2807.  That  provides  that  "  actions  may 
be  instituted  against  the  State  under  the  same  rules  and  regu- 
lations that  govern  actions  between  private  persons."  Before 
this  act,  demands  against  the  State  could  only  be  asserted  by 
appeal  to  the  Legislature.  But  now  the  State  may  be  made 
liable  in  the  courts  like  *^  private  persons/'     So,  the  partie» 
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are  properly  before  the  Ooart,  and  the  case  is  to  be  decided 
by  the  laws  governing  the  rights  of  individaals.  The  act 
takes  from  both  parties  the  right  to  plead  the  statute  of  limi- 
tations.    Code,  §  2762. 

The  Legislature,  in  1844,  (ch.  93,  §  2,)  passed  an  act  mak- 
ing provision  for  this  and  other  such  cases.  It  provides  that 
in  cases  of  entries  of  land  in  the  Ocoee  district,  ^'  the  title  to 
which  has  been  controverted,  and  the  question  judicially  de- 
termined that  the  entry  of  the  land  in  the  Ocoee  district,  and 
the  grant  thereon  obtained,  is  void,  the  money  so  paid  into 
the  entry-takers's  office  aforesaid  shall  be  refunded  to  said 
enterer  or  enterers  in  the  manner  hereinafter  jprescribed.'* 
This  act  was  passed  on  the  15th  of  January,  1844,  and  on 
the  3d  of  April  following,  CrutchiSeld  brought  himself  within 
its  provisions,  and  received  from  the  State  the  sum  he  had 
paid  in  November,  1838.  This  suit,  to  recover  the  interest 
on  that  sum  and  the  cost  expended  by  him,  was  instituted  on 
the  29th  of  July,  1856. 

We  think  his  Honor  erred  in  holding  that  the  State  was 
liable  upon  this  state  of  facts.  The  State  does  not  warrant 
the  title  to  the  land  which  she  grants.  She  opens  her  offices, 
and  permits  individuals  to  enter,  at  their  own  risk,  any  lands 
they  choose,  and  she  issues  her  grants.  They  must  beware 
of  the  titles  they  get.  A  private  person  is  not  bound  for  title 
without  warranty,  much  less  the  public  or  State.  But  under 
a  high  sense  of  equity  and  justice  in  the  particular  case  de- 
scribed in  the  act  of  1844,  where  individuals  had  paid  the 
money  in  good  faith,  and  had  lost  their  lands  because  of  their 
entry  in  the  wrong  office  under  the  decision  of  the  Courts,  the 
Legislature  made  provision,  by  the  actf  referred  to,  for  refund- 
ing the  amount  actually  paid  into  the  treasury.  They  were 
not  bound  to  do  this  much.  It  would  be  very  singular  if  the 
voluntary  payment  of  the  principal  would  impose  an  obligation 
to  pay  the  interest  also.  It  would  have  been  a  plausible  ar- 
gument to  the  Legislature  that,  as  they  recognized  the  right 
of  the  enterer  to  be  refunded  the  amount  actually  paid,  they 
ought  also  to  pay  the  interest  as  an  incident.    But  the  asser- 
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tion  of  a  legal  claim  to  it  is  a  very  different  thing.  The  sense 
of  justice  of  the  Legislature  might  still  be  appealed  to  for  the 
interest,  but  not  the  Courts. 

But,  in  addition  to  this  yiew»  and  upon  the  assumption  that 
there  was  a  legal  obligation  upon  the  State  to  pay  the  amount 
improperly  received  with  accruing  interesty  the  plea  of  accord 
and  satisfaction  in  this  case  would,  probably,  be  a  good  defence. 
The  Legislature,  in  1844,  proposed  terms  of  adjustment ;  that 
18,  to  refund  the  money  paid,  and  Grutchfield  accepted  it. 
Must  not  that  be  regarded  as  a  final  settlement  of  the  claim  ? 
We  think  so.  The  question  before  a  Court  is  not  what  ia 
morally,  but  what  is  legally  right. 

Entertaining  these  views  of  th«  law,  we  are  constrained  to 
reverse  the  judgment  of  the  Circuit  Court,  and  give  judgment 
in  favor  of  the  State  upon  the  agreed  case. 


Hbkry  Smith  v.  Thomas  E.  Corn^  foe  ths  usb  of  Sah- 
uisL  Smith, 


OOKTBACT.  Con$truetion.  Note  to  he  paid  in  a  particular  manner.  If  a 
note  be  executed  for  money,  with  the  privilege  to  the  defendant  to 
discharge  it  in  a  different  manner — ^the  place,  but  no  day  being  fixed 
for  the  performance  of  the  condition — it  is  a  good  defence  thereto  to 
show  a  readiness  and  ability,  at  the  place  fixed,  wheaeyer  called  on, 
to  discharge  the  same  in  the  manner  stipulated. 


FROM  JKFFERSbN. 


This  cause  was  heard,  upon  appeal  from  a  Justice,  at  the 
April  Term,  1859,  Gaut,  J.,  presiding.  Judgment  for  the 
plaintiff.    The  defendant  appealed. 
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Cboeikr  k  Rbbsb,  for  the  plaintiff  in  error. 
J.  P.  Swan,  for  the  defendant  in  error. 
McKiKNBT,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  before  a  justice.  The  founda- 
tion of  the  suit  is  two  notes,  the  first  of  which  is  as  follows : 

**  $25.  Due  Thomas  K.  Com  or  bearer,  twenty-five  dol- 
lars, for  value  received  of  him,  which  may  be  discharged  in 
feeding  droves  of  stock  of  any  kind,  keeping  travellers^  fetria- 
geSy  ^<?.,  at  cash  prices,  at  my  stand,  at  the  mouth  of  Chucky^ 
in  Tennessee.  Given  under  my  hand,  this  11th  day  of  May, 
1849.  HENRY  SMITH." 

The  other  note  is  in  the  same  words,  except  that  the  amount 
is  but  twenty  dollars. 

The  question  was  submitted  to  the  Circuit  Judge,  by  agree* 
ment  of  the  parties,  whether,  upon  the  face  of  the  notes,  ^he 
plaintiff  was  entitled,  by  law,  to  demand  and  recover  the 
amount  of  money  expressed  to  be  due,  in  the  absence  of  all 
proof  showing  that  the  defendant  had  been  called  on,  or  re- 
quested, to  discharge  said  notes  in  either  of  the  modes  stipu- 
lated therein ;  or  that  he  had  in  any  way  disabled  himself  to 
so  discharge  them ;  or  that  he  had  been  in  default,  in  any  re- 
spect, in  the  performance  of  the  obligation,  on  his  part,  ex- 
cept his  refusal  to  pay  money  in  satisfaction  of  the  notes. 
And  this  is,  in  effect,  the  question  for  our  determination. 
His  Honor,  the  Circuit  Judge,  held  that  the  plaintiff  was  en- 
titled to  recover.  I  n  this  we  think  there  is  error.  This  was 
to  change  the  contract  of  the  parties,  and  to  force  upon  the 
defendant  a  different  mode  of  payment  from  that  stipulated, 
without  any  breach,  or  default,  or  inability  to  perform,  on  his 
part.  No  case  precisely  similar  in  its  facts,  has  been  pro- 
duced ;  but  the  principle  governing  the  case  is  familiar.  The 
case  is  not  within  the  act  of  1807,  ch.  95,  sec.  1.  The  place 
of  performance  is  fixed,  but  no  time.  And  the  legal  effect  of 
the  obligation  imposed  on  the  defendant  was,  that  he  should 
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be,  at  all  times — so  long  fts  the  obligation  remained  in  force — 
ready  and  willing  to  perform  his  undertaking  in  all,  or  either,  of 
the  stipulated  modes,  at  the  election  of  the  other  party.  This 
was  all  that  could  be  demanded  of  him ;  and  such  readiness 
and  willingness  to  perform,  was  a  complete  defence  for  him. 

The  contract,  it  is  true,  is  a  money  contract,  with  the  privi- 
lege to  the  defendant  to  discharge  it  in  a  different  manner. 
And  hence  it  is  incumbent  on  the  defendant  to  be  prepared 
to  show  performance,  or  that  he  was  ready  and  willing  to  per- 
form ;  and  on  failure  to  make  this  appear,  the  other  party 
would  be  entitled  to  recover  the  money.  The  mode  of  per- 
formance must,  of  course,  depend  upon  the  nature  and  terms 
of  the  contract.  In  the  present  case,  the  defendant  had 
nothing  to  do  but  to  be  in  readiness,  at  the  place  fixed,  to  do 
either  of  the  things  agreed  to  be  done,  when  called  on  to  do 
so,  and  if  never  called  on  to  perform,  he  was  discharged  from 
the  obligation  of  his  contract. 

The  principle  is  the  same  as  if  the  defendant  had  reserved 
the  privilege  of  discharging  the  note  in  some  specific  article. 
In  the  latter  case,  (if  a  time  were  fixed)  to  constitute  a  good 
defence,  the  defendant  must  aver  and  prove  that  he  had  the 
article  ready  to  deliver  on  the  day  and  at  the  place  fixed,  and 
has  continued  ever  since  ready  to  deliver  the  same.  10  Yer., 
245.  If  no  day  was  fixed,  it  must  be  shown  that  he  was  in 
like  manner  ready  to  deliver  the  property  at  all  times,  from 
the  date  of  the  contract.  And  this  will  defeat  the  plaintiflF's 
right  to  recover  money. 

So,  in  the  present  case,  it  is  a  good  defence  that  the  de- 
fendant was  at  all  times,  from  the  date  of  the  contract,  ready 
to  discharge  the  note  in  the  manner  provided ;  but  the  other 
party  never  called  on,  or  requested  him  to  perform. 

It  follows,  therefore,  that  the  judgment  must  be  reversed. 
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Thb  State  v.  Martin  Pennington, 

CBIMIKA.L  Law.  Indictment  Throwing  doum  fence.  In  in<lictments  for 
misdemeanors,  a  substantial  deecription  of  the  offence  charged  is  ali 
that  is  required.  It  is  proper  to  pursue,  in  indictments,  the  language 
of  the  statute  creating  the  offence,  but  this  is  not  indispensable.  An 
indictment,  therefore,  for  injuring  the  fence  of  another,  is  good,  if  it 
charges  the  offence  to  have  been  committed  **  unlaicfully,  malicioualt^ 
-^md  toantoniy," 


TROM   SCOTT. 


The  iadictment  was  quashed  in  the  Court  below,  Garden^ 
fiiRS,  J.,  presiding,  because  the  word  '^wilfully''  was  omitted. 
The  State  appealed. 

Heao,  Attorney  General,  for  the  State. 

YuuNO,  for  the  defendant. 

Cajehjthers,  J.,  delivered  ihe  opinion  of  die  Court 

This  is  an  appeal  in  error  by  the  State,  from  a  judgment  of 
the  Circuit  Court  of  Scott  county^  quashing  the  indictment 
for  malicious  mischief,  in  throwing  down  the  fence  of  Nathan- 
iel Hammond.  The  offence  is  created  and  defined  in  the  11th 
paragraph  of  the  5652  section  of  the  Code.  The  descriptive 
words  are.: 

**  To  wilfully  and  maliciously  ******  throw 
down  any  fence." 

The  punishment  is,  ^^  imprisonment  not  exceeding  three 
months,  with,  or  without  fine." 

The  indictment  describes  the  offence  in  this  case,  thus : 

"The  said  Martin  Pennington,  on  the  24th  of  July,  1858, 
«     ^     jt     *     ]ic     *     ;ic    unlawfully ^md,]iQ\ovi&\jfaidL  wantonly 
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did  throw  down  a  certain  fence,  the  property  of  Nathaniel 
Hammond/' 

The  defect,  for  which  the  indictment  was  quashed,  as 
we  are  informed  in  the  argument,  is,  that  the  word  "  wilfully" 
is  omitted,  and  the  words,  "  unlawfully  and  wantonly,"  sub- 
stituted in  the  description  of  the  offenee. 

A  substantial  description  of  the  offence  is  all  that  is  required. 
Bilbo  V.  The  State,  7  Hum.,  534.  The  offence  is  created  by 
statute,  and  consists  in  mlfully  and  maliciously  throwing  down 
the  fence  of  another.  The  indictment  omits  ^"^  wilfully y*  but 
inserts  *^  unlawfully  and  wantonly.'*  The  act  charged  could 
only  be  "  unlawful/'  by  being  done  in  violation  of  the  statute^ 
for  by  that  alone  it  is  made  an  offence. 

It  is  safest  to  pursue  the  language  of  the  statutes  in  all  in- 
dictments, but  it  is  not  indispensable  to  do  so,  if  the  offence 
is  accurately  described  in  other  words.  To  throw  down  an- 
other's fence  "  wilfully  and  maliciously,"  constitutes  the  crime^ 
Would  not  the  words  of  this  indictment,  *'  unlawfully,  mali- 
ciously and  wantonly,"  convey  as  perfect  an  idea  of  the  crime 
charged,  as  those  in  the  statute  ?  There  may  be  a  difference 
in  the  definition  of  the  words  in  the  dictionaries,  but  in  sub- 
stance, and  in  law,  the  offence  imputed  is  the  same,  and  the 
description  of  the  offence,  as  accurate  and  well  understood  bj 
one  mode  of  expression  as  the  other.  It  would  savor  too 
much  of  the  technical  precision,  of  days  that  have  passed^ 
which  so  much  obstructed  the  administration  of  justice,  to  give 
effect  to  an  oI]gection  like  this.  In  this  change  from  the  form 
to  the  substance  of  things,  neither  the  Courts  nor  the  Legis- 
lature will  be  apt  to  retrace  their  steps. 

We  think  there  was  error  in  quashing  the  indictment,  and 
therefore  reverse  the  judgment,  and  remand  the  case  for  triaL 


SEPTEMBER  TERM,  1859.  121 


Robert  6.  Bhea  «.  Owen  M.  White  ei  al. 


Robert  B.  Rhea  v.  Owen  M.  White  et  all 

CoiiTRiBTTTiOK.  Among  icrong-doert.  The  equity  of  contribution  arises 
where  several  persons  are  bound  by  a  common  charge,  not  arising  ex 
delicto^  and  their  order  of  liability  has  been  accidentally  deranged. 
If  the  liability  be  joint,  he  who  has  paid  more  than  his  share,  is  en- 
titled to  contribution  from  the  rest.  But  this  equity  can  never  exist 
if  the  charge  is  not  binding^  or  the  liability  arise  ex  delicto,  for  there 
can  be  no  oontribution  among  wrong-doers, 

8a.mx.  Same,  When  distrnbutees  can  have  eoniribuHon,  Slaves.  If 
an  ancestor  purchase  slaves  in  which  his  vendor  bad,  only,  a  life 
estate,  and  upon  his  death,  his  distributees  make  a  division  of  said 
slaves,  they,  eo  intianti,  become  wrong-doers,  and  may  be  sued  by  the 
true  owner.  And  the  distributee  who  draws  said  slaves,  being  in  pari 
deiieto,  cannot,  if  sued,  and  the  slaves  recovered,  have  contribution 
from  the  other  distributees,  unless  he  aver  and  prove  that  said  divi- 
sion was  made  by  mistake^  and  in  ignorance  of  the  want  of  title  in  the 
ancestor. 

WARRiLNTT.  Implied,  Limited  by  the  covenant  of  the  parties.  When 
there  is  an  express  covenant  between  parties,  more  limited  in  its  na- 
ture than  the  covenant  the  law  would  imply,  the  implied  covenant 
wiU  be  limited  by  the  agreement  thus  entered  into,  and  the  parties 
will  be  boand  thereby. 

£yii>EKCX,  Record,  how  far  evidence.  The  record  of  a  cause  is  not 
evidence  in  any  other  suit,  except  between  the  parties  to  said  pecord, 
only  of  the  fact  of  the  judgment,  and  of  the  damages  and  costs  re- 
covered. 

Same.  Sam^,  When  evidence  and  depositions  a  part  of  the  record. 
The  evidence  and  depositions  taken  in  a  cause,  are  no  part  of  the  rec- 
ord, unless  made  so  by  a  bill  of  exceptions,  &c. 


FROM   SULLIVAN. 


At  the  May  Term,  1858,  Chancellor  Van  Dtkb  presiding, 
a  decree  iras  pronounced  in  favor  of  the  complainant.  The 
defendants  appealed. 

L.  0.  &  M.  T.  Hatnbs,  for  the  complainant. 
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Nelson  and  Heiskell,  for  the  defendants. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  for  contribution.  In  the  examination  of  this 
record,  we  have  been  anxious  to  find  some  ground,  consistent 
with  the  rules  of  equity  practice,  upon  which  to  relieve  com- 
plainant; and  our  first  impressions  were,  that  we  could  do 
so.  But  upon  a  more  careful  inquiry  into  the  facts  and 
authorities  of  the  case,  we  are  satisfied  we  cannot. 

The  equity  of  contribution,  arises  when  several  persons  are 
bound  by  a  common  charge,  not  arising  ex  delicto,  and  their 
order  of  liability  has  been  accidentally  deranged.  If  the 
liability  be  joint,  he'  who  has  paid  more  than  his  share,  is 
entitled  to  contribution  from  the  rest.  But  this  equity  caji 
never  exist  if  the  charge  be  not  binding,  or  the  liability  arise 
ex  delicto ;  for  there  can  be  no  contribution  between  wrong- 
doers. The  reason  of  this  is,  that  they  may  be  intimidatetl 
from  committing  the  wrong,  by  the  danger  of  each  being 
made  responsible  for  all  the  consequences.  Merriweather  v. 
Nixon,  8  T.  R.,  186;  Peck  v.  EIHb,  2  J.  C.  B.,  131. 

Now  what  is  the  case  stated  in  the  bill  for  relief,  and  how 
do  these  principles  apply  to  it  7  It  is,  simply,  that  in  1828, 
Matthew  Rhea  purchased  of  David  and  Samuel  Hanby,  a 
slave,  Eliza,  called  in  other  portions,  of  the  record,  Louisa  ; 
and  afterwards,  in  October  of  the  same  year,  died,  leaving  six 
children ;  that  though  his  purchase  was  of  the  entire  property, 
yet  his  title  was  defective,  and  he  only,  at  most,  acquired  au 
estate  for  the  life  of  David  Hanby  and  others,  the  title  to  the 
remainder  in  said  slave  being  in  the  children  of  Samuel 
Hanby.  That  this  slave  remained  the  property  of  the  estate 
until  the  2d  of  June,  1836,  having  in  the  meantime  had  three 
children,  Sam,  John  and  James,  when  (the  life  estate  having 
terminated)  they,  with  their  mother  Eliza,  and  one  other  slave, 
Charles,  were  divided  among  the  above  named  children,  and 
distributees,  of  Matthew  Rhea,  as  their  property ,  though,  at 
that  very  time,  they  belonged  absolutely  to  the  children  of 
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Samuel  Hanby,  -who,  in  the  year  1843,  brought  suit  in  the 
Federal  Court,  at  Knoxville,  against  complainant,  who  is  one 
of  the  children  of  Matthew  Rhea,  and  defendant,  Owen  M. 
White,  who  had  married  another  child,  for  the  whole  of  said 
slaves ;  and  in  October,  1861,  obtained  the  verdict  of  a  jury 
for  damages  to  the  amount  of  $2550.00 ;  the  complainant  and 
said  White,  to  use  the  language  of  the  bill,  being  thus  '^  oner- 
ated  for  the  Joint  act  of  the  whole  of  the  distributees  with 
the  whole  value  of  the  family  of  negroes.'' 

This  verdict,  upon  an  application  for  a  new  trial,  was  re- 
duced, by  a  remittitur,  to  $2200,  for  which  judgment  was 
rendered,  and  the  whole  of  which,  with  costs,  complainant  has 
paid,  the  said  White  being  unable  to  pay  anything. 

The  object  of  the  bill  is,  to  have  this  recovery  equalized 
among  the  other  five  children,  or  their  estates,  so  as  to  cause 
them  to  share  the  same  with  complainant. 

The  bill  concedes,  necessarily  so,  that  this  judgment  was 
proper.  And  the  record  of  the  recovery  in  the  Federal 
Coart,  which  is  an  indispensable  link  in  the  complainant's  tes- 
timony, shows  the  action  to  have  been  trover j  for  the  wrong- 
fbl  conversion  of  the  slaves ;  and  that  the  trial  was  had  upon 
the  pleas  of  not  guilty^  and  the  statute  of  limitations. 

We  understand  this  record  to  be  evidence  against  the  de- 
feodants,  unless  it  be  the  defendant,  Owen  M.  White,  who 
wBs  a  party  only  of  the  fact  of  the  judgment,  and  of  the 
damages  and  costs  recovered.  1  Greenl.  £v.,  sees.  b27,  538, 
539;  Martin  v.  Conies,  2  Dev.  &  Batt.  R  ,  101.  It  does  not, 
as  against  them,  establish  the  superiority  of  the  title  of  Sam- 
oel  Hanby's  children  ;  and  we  cannot  look  into  the  depositions 
and  other  evidence  in  that  cause,  for  the  purpose  of  affecting 
defendants,  they  not  being  parties ;  and  for  the  further  reason, 
that  these  depositions  and  this  evidence  seem  to  be  no  part  of 
the  record,  not  having  been  made  so  by  bill  of  exceptions, 
and  though  certified  in  the  transcript,  are  no  part  of  it.  The 
answers  of  defendants  call  in  question  the  title  of  Samuel 
Hanby's  children,  and  upon  strict  law,  it  might  be  difficult  for 
complainant,  upon  this  record,  to  show  that  their  recovery  was 
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"Warranted.  But  if  we  look  into  the  record  and  proof  in  the 
case  in  the  Federal  Court,  complainant  will  not  be  aided. 
The  title  of  Samuel  Hanby's  children  wa8  of  record  in  Pat* 
rick  county,  Virginia,  the  same  having  been  derived  by  deed 
from  David  Hanby  in  1825 ;  and  in  the  sale  to  Matthew  Rhea, 
in  March,  1828,  and  to  his  heirs  in  November  of  the  same 
year,  of  the  slave  Eliza.  David  and  Samuel  Hanby  were 
guilty  of  a  fraudulent  breach  of  trust,  having  assumed  to  dis- 
pose of  the  entire  interest,  when  it  is  manifest  the  title  to 
said  slave  was  in  the  children  of  Samuel  Hanby,  subject  only 
to  a  life  estate  in  David  Hanby  and  wife.  King  et  al.  ▼. 
Sharp^  6  Hum.,  65.  And  if  we  concede  that  Matthew  Khea, 
and  his  children,  acquired  the  life  interest  of  David  Hanby 
and  wife,  yet,  that  estate  ceased  with  the  death  of  the  longest 
liver,  in  1834 ;  and  the  division  of  Eliza  and  her  increase,  in 
June,  1836,  by  Matthew  Rhea's  children,  was,  eo  instantly  a 
wrongful  conversion,  for  which  they,  or  any  of  them,  might 
l>e  sued  by  Samuel  Hanby'g  children.  1  Dev.  R.,  806 ;  2 
Kent,  S28-4.  The  bill  and  the  Chancellor's  decree  proceed 
upon  this  principle;  and  we  are  satisfied  from  other  facts  the 
recovery  was  so  had.  The  slave  Eliza,  in  the  division,  was 
assigned  to  complainant ;  and  after  that  event,  and  previous 
to  the  institution  of  the  suit  in  the  Federal  Court,  she  had  three 
other  children,  Joseph,  Maria  and  Daniel.  These,  with  the 
mother,  and  the  three  born  before  the  division,  we  think,  con- 
stitute the  seven  slaves  embraced  in  the  recovery.  It  is  not 
probable  that  it  extended  to  Moses  and  Mary,  children  of 
Eliza,  bom  after  the  bringing  of  the  suit  in  trover;  their 
value,  we  apprehend,  not  being  a  proper  subject  of  inquiry  in 
that  action.  2  Greenl.  Ev.,  sec.  276 ;  Vines  y.  Brownrigg^  1 
Dev.  and  Batt.  R.,  239 ;  Bethra  v.  McLennan^  1  Ird.  R., 
631. 

It  will  thus  be  seen,  that  as  to  the  slaves  Eliza,  Sam,  John 
and  James,  the  recovery  must  have  been  upon  the  joint  con^ 
version  of  complainant,  and  the  other  children  of  Matthew 
Rhea,  growing  out  of  the  division  and  other  wrongful  acts 
antecedent  thereto ;  and  as  to  the  slaves  Joseph,  Maria  and 
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Daniel,  upon  the  perstmal  and  individual  wrong  of  complain* 
ant.  "We  need  but  state  the  case,  to  see  there  can  be  no  re- 
lief. It  ifl  not  even  assisted  by  an  allegation  in  the  bill  of 
ignorance  of  the  title  of  Samuel  Hanby's  children,  or  that 
the  division  was  made  in  mistake,  because  of  any  belief  in 
the  Talidity  of  Matthew  Rhea's  title,  if  that  could  be  of  any 
ayaU. 

Some  of  the  authorities  go  so  far  as  to  say,  that  with  re- 
spect to  mere  breaches  of  trust,  not  inyolving  any  actual 
fraudj  contribution  may  be  had.  But  we  apprehend  these 
will  be  found  to  be  cases  growing  out  of  the  non-performance 
of  civil  obligations,  or  contracts.  Such  is  the  case  of  Liu" 
fford  V.  Bromlejfy  1  Ves.  &  B.,  114 ;  also,  ThweatKs  AdmW  v. 
J(me9  AdrnWy  1  Randolph,  828.  Where  the  recovery  is  for 
a  tarty  as  contradistinguished  from  a  eontracty  I  find  no  au- 
thority for  contribution ;  and  Lord  Kenyon,  in  Merriwtather 
T.  Nix<my  says  there  is  none.  And  to  the  same  effect  is  Lin- 
gard  v.  Bromley. 

Bat  without  further  examination  of  this  doctrine,  we  think 
we  may  safely  say,  that  a  recovery  against  a  party  in  trover^ 
for  a  joint  wrong^  prima  facie,  at  least,  if  not  conclusively,  so 
places  him  in  pari  delicto,  as  that  he  can  have  no  contribution 
unleaa  he  aver  and  prove  his  innocence  of  the  wrong;  and 
that  ia  not  done  in  this  case.  Thwea^h*8  AdmW  v.  Jonea' 
AdmW,  1  Randolph,  328. 

If  a  covenant  for  contribution  or  indemnity  could  be  allowed 
to  prevail  among  joint  wrong-doers,  yet  we  do  not  see  that  any 
was  made,  or  existed,  in  the  division  of  the  slaves  between 
Matthew  Rhea's  distributees,  on  the  2d  of  June,  1836,  that 
can  be  of  any  assistance  to  complainant.  The  instrument  of 
that  date,  executed  between  them,  appears,  simply,  to  be  a 
quit-claim  deed,  wherein  the  slaves  are  divided  with,  at  most, 
only  a  stipulation  against  any  claim  by  the  parties,  their  heirs, 
executors^  and  assigns,  and  contains  no  covenant  of  general 
warranty.  The  words,  "  agree  to  support  to  each  other  the 
above  named  negroes  as  divided  above,  by  paying  to  each 
other  the  amount  agreed  on  to  each  other,  so  as  to  make  all 
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the  heirs  equal  in  said  negroes/'  cannot,  as  we  think,  be  so 
regarded.  The  entire  phrase,  as  used  here,  is  singular  and 
unusual.  But  we  think  its  only  effect  is  a  stipulation  to  pay 
such  sums  of  money  as  were  due  between  the  parties,  in  order 
to  equalize  the  division,  and  that  it  was  not  intended  to  have 
any  greater  extent. 

We  furthermore  think,  if  the  law  implies  a  warranty  of  title 
in  the  division  of  chattels,  as  in  their  sale,  yet  the  implication 
here  is  excluded,  as  well  by  force  of  the  quit-claim  deed  as 
the  express  covenants  to  be  found  therein.  And  so  are  the 
authorities.  It  is  a  rule,  that  where  there  is  an  express  cove- 
nant j  more  limited  in  its  nature  than  the  covenant  the  law 
would  imply,  the  implied  covenant  will  be  restrained  by  the 
mutual  consent  of  both  parties.  Vanderkarr  v.  Vanderkarr^ 
11  Johns.  R.,  122;  Kent  v.  Welch,  7  Johns.  R.,  259 ;  Nokes' 
Case,  4,  Rep.  81. 

If  the  complainant,  by  reason  of  the  recovery  in  the  Federal 
Court,  fails  to  get  his  share  in  the  slave  Charles,  still,  as  the 
bill  is  not  framed  with  a  view  to  that  aspect  of  the  case,  and 
especially  as  it  makes  no  case  of  mistake,  as  was  done  in 
Da^e  V.  Georges,  2  Simons  and  Stewart,  464,  we  are  unable  to 
grant  him  relief  even  as  to  that  branch  of  the  case.  As  before 
remarked,  he  does[not  even  allege  the  existence  of  an  honest 
belief  in  Matthew  Rhea's  title  at  the  time  the  slaves  were 
divided.  If  aware  of  its  defect,  at  the  time,  we  perceive  no 
ground  on  which  to  aid  him.  It  was  incumbent  on  him  to 
make  out^his  title  to  relief,  in  his  bill. 

The  Chancellor's  decree  will  be  reversed,  and  the  bill  dis- 
missed. 
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John  and  Jesse  Lewis  v.  The  State. 

Criminal  Law.  Empanelling  jury.  Court  may,  for  cause,  reject  a 
juror^  before  the  jury  is  sworn.  The  Court,  even  in  a  capital  caee, 
has  the  discretionary  power  to  reject  a  juror,  before  being  sworn,  for 
improper  conduct,  or  other  sufficient  cause. 

Sam:e.  Same.  Number  of  the  panel  after  a  juror  is  discharged.  If, 
after  the  Jury  in  a  criminal  case  is  selected,  one  of  the  number  is  dis- 
charged by  the  Court,  the  prisoner  is  not  entitled  to  a  full  panel  of 
jurors  out  of  which  to  fill  the  vacancy.  Ho  is  only  entitled  to  the 
number  allowed  if  the  juror  had  not  been  selected. 

Same.  Peace  officers  may  arrest  on  suspicion.  Chde,  {  6037.  Mur- 
der. By  the  common  law,  a  peace  officer  may  make  an  arrest  on  a 
charge  of  felony,  upon  a  reasonable  cause  of  suspicion,  without  a  war- 
rant, although  it  should  afterwards  turn  out  that  no  felony  had  in 
fact  been  committed ;  and  if  such  officer  is  slain  in  attempting  to 
make  the  arrest,  by  the  party  charged,  it  will  be  murder. 

Same.  Same.  Not  bound  to  make  known  the  cause  of  an-est  "When 
a  party  is  taken  in  the  commission  of  an  offence,  or  upon  fresh  pur- 
suit, or  when  the  officer  is  violently  assaulted  upon  coming  up  with 
the  accused  the  officer  is  not  required  to  make  known  his  authority 
or  the  cause  of  the  arrest,  and  if  he  is  slain  it  is  murder. 

Sams.  Same.  Same.  Code,  {  6088.  This  principle  of  the  common 
law  is  not  changed  by  force  of  the  word  **  escape^*  used  in  the  Code. 
It  is  not  here  used  in  ite  technical,  but  in  its  popular  sense,  which  is 
to  **fUe  from,''  &c. 

Same.  Murder  in  the  first  degree.  Premeditation.  The  distinctive 
characteristic  of  murder  in  the  first  degree  is  premeditation.  Pre- 
meditation involves  a  previously  formed  design,  or  actual  intention 
to  kill.  But  such  design,  or  intention,  may  be  conceived  and  deliber- 
ately formed  in  an  instant.  It  is  not  necessary  that  it  should  have 
been  conceived,  or  have  pre-existed,  in  the  mind  any  definite  period 
of  time  anterior  to  its  execution.  The  length  of  time  is  not  of  the  es- 
gence  of  this  constituent  of  the  ofience. 

Same.  Same*  Mitigating  circumstances.  Commutation  of  punish- 
ment. Code,  2  5257.  Section  5257  of  the  Code  changes  the  rule  by 
which  the  opinion  of  the  jury  finding  mitigating  circumstances  was 
made  obligatory  on  the  Court;  and  leaves  it,  upon  the  recommenda- 
tion of  the  jury,  in  the  sound  discretion  of  the  Court,  upon  an  unbi- 
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Ased  and  discriminating  survey  of  the  whole  case,  to  give  effect  to 
that  recommendation,  or  to  refuse  to  do  so,  as  the  ends  of  puhlic  jus- 
tice may  seem  to  dictate. 


FROM   ANDERSON. 


The  plaintiffs  in  error  were  indicted  and  found  guilty  of 
murder  in  the  first  degree,  before  Judge  Brown.  The  jury 
found  that  there  were  mitigating  circumstances,  and  recom- 
mended the  prisoners  to  the  mercy  of  the  Court.  His  Honor, 
the  Circuit  Judge,  refused  to  commute  the  punishment,  and 
the  prisoners  appealed  in  error.  After  the  opinion  of  the 
Court  was  delivered,  the  counsel  for  the  prisoners  presented  a 
petition  for  a  re-hearing.  The  principal  grounds  relied  on  in 
the  petition  will  be  found  at  the  conclusion  of  the  brief  of  the 
counsel.     The  Court  refused  the  application  for  a  re-hearing. 

Heiskell  &  Trigg,  for  the  plaintiffs  in  error,  argued:* 

1st.  The  juror  John  C.  McKamey,  having  undergone  the 
usual  examination  to  test  his  competency,  and  the  Court  hay- 
ing decided  that  he  was  a  competent  juror,  and  put  him  to  the 
prisoners,  the  right  of  the  prisoners  to  elect  or  challenge  the 
juror  immediately  attached;  and  it  was  error  to  withdraw 
him  from  them  upon  the  suggestion  of  the  Attorney  General. 
The  degree  of  the  juror's  intoxication,  if  he  was  so  in  fact, 
was  not  shown  to  be  such  as  to  render  him  incapable  of  at- 
tending to  business,  or  performing  the  duties  of  a  juror.  It 
is  evident  that  he  could  not  have  been  much  under  the  influ- 
ence of  ardent  spirits,  else  the  Court  would  have  observed  it 
in  the  original  examination; 

2d.  The  jurors  Alfred  Duncan,  Alex.  L.  Galbreath,  . 

Farmer,  and  Thomas  Yarnell  showed  themselves  clearly  in- 

*  In  consequence  of  the  importance  of  this  case,  and  the  ability  and  zeal 
displayed  by  the  counsel  for  the  prisoners,  I  have  felt  it  due  them  to  in« 
sert  their  brief,  and  the  reasons  assigned  for  a  re-hearing.      Esfoetjsr. 
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competent,  and  should  have  been  rejected.  The  jury  have  a 
most  important  dnty  to  perform,  having  in  their  hands  the 
life,  or  liberty  of  the  prisoner ;  and  it  is  not  only  desirable, 
but  a  matter  of  the  highest  importance,  that  they  should,  if 
possible,  stand  indifferent  between  the  accused  and  the  State. 
It  is  the  constitutional  right  of  the  accused  to  be  tried  by  an 
impartial  jury,  and  the  ordinary  claims  of  humanity  demand 
that  prejudice — an  unfit  associate  of  justice — shall  have  no 
part  in  determining  his  fate.  Why  has  the  law  provided  that 
the  accused  shall  be  entitled  to  challenge,  peremptorily,  a  cer- 
tain number  of  jurors ;  and  that,  for  certain  existing  causes,  the 
jurors  shall  be  rejected  without  being  put  to  the  accused  ?  It 
is  for  the  purpose  of  securing  to  the  accused,  if  possible,  what 
the  common  law,  common  sense,  common  justice,  and  the  Con- 
stitution would  all  seem  to  demand — an  impartial  jury.  It  is 
not  a  matter  of  favor,  but  of  right,  that  he  shall  have  a  panel 
of  unprejudiced  and  impartial  men  by  whom  to  be  tried.  If 
the  jurors,  or  any  of  them,  have  formed  or  expressed  an  opin- 
ion as  to  the  guilt  or  innocence  of  the  accused,  it  is  evident 
they  cannot  be  impartial ;  and  if  one  or  more  who,  on  that 
account,  would  be  incompetent,  should  be  put  to  the  accused, 
and  he  be  compelled  to  challenge,  the  means  provided  by  law  to 
secure  that  object  would  become  ineffectual.  His  having  formed 
or  expressed  an  opinion  is  what  disqualifies  the  juror  ;  for  the 
law  in  such  case  presumes  that  there  is  partiality  and  preju- 
dice operating  on  his  mind.  It  is  not  contended  that  an  opin- 
ion formed  upon  any  data,  no  matter  what,  is  sufficient  to  dis- 
qualify the  juror;  but,  on  the  other  hand,  if  the  data  upon 
vhich  the  opinion  is  formed  be  reasonable,  and  relied  on  as 
true^  then  the  disqualification  attaches ;  for  in  such  case  the 
prejudice  exists ;  the  juror,  as  it  is  expressed  in  some  of  the 
decisions  of  this  Court,  has  "made  up  his  mind,*'  and  "will 
listen  with  more  favor  to  that  testimony  which  confirms,  than 
to  that  which  would  change  his  opinion.  It  is  not  to  be  ex- 
pected that  he  will  weigh  the  testimony  as  well  as  one  whose 
opinion  is  not  made  up  in  the  case."  It  is  the  character  of 
the  opinion  formed  in  the  mind,  and  not  the  source  from  which 
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it  is  derived,  that  famishes  the  test  of  the  juror's  competeDcj. 
And  so  we  understand  the  rule  to  be  settled  in  the  case  of 
Moses  V.  The  State,  10  Hum.,  456.  In  delirering  the  opinion 
of  the  Court  in  that  case,  his  Honor,  Judge  McKinney  re- 
marks, ''  that  in  testing  the  fitness  or  competency  of  a  juror, 
the  character  of  the  impression  made  upon  his  mind,  and  the 
influence  upon  his  conduct  likely  to  be  produced  by  it,  are  of 
much  greater  consequence  than  the  source  whence  such  im- 
pression may  hare  been  derived."  In  that  case,  the  juror 
had  formed  an  opinion  from  rumor,  and  did  not  know  whether 
his  information  was  derived  from  any  of  the  witnesses  or  per- 
sons who  knew  the  facts,  but  said  he  could  do  justice  to  the 
prisoner,  if  the  proof  turned  out  differently  from  rumor.  The 
Court  decided  that  the  juror  was  not  indifferent,  and  was, 
therefore,  liable  to  challenge  for  cause,  and  reversed  the  judg- 
ment of  the  Court  below.  The  case  in  2  Swan,  685,  does  not 
conflict  with  this  view. 

A  comparison  of  that  case  (in  10  Hum.)  with  the  present, 
will  disclose  a  great  preponderance  against  the  fitness  or  com- 
petency of  at  least  two  of  the  jurors  mentioned  above. 

Alfred  Duncan  states  explicitly  that  he  had  formed  an  opin- 
ion from  rumor,  and  that  he  had  heard  persons  tell  over  the 
circumstances  of  the  case,  and  he  believed  them,  and  formed 
his  opinion.  It  is  true,  he  states,  that  those  persons  did  not 
profess  to  know  the  facts  except  from  information;  and  he 
(the  juror)  did  not  know  whether  they  professed  to  state  then^ 
from  mere  rumor,  or  by  hearing  them  stated  by  some  one  who 
professed  to  know  them.  But  the  ignorance  of  the  juror  as 
to  the  source  whence  his  informants  derived  their  information 
cannot,  surely,  alter  or  change  the  character  of  the  impression 
made  upon  his  mind,  if  he  believed  in  the  truth  of  the  in- 
formation communicated  to  him,  as  he  states  he  did. 

This  presents  a  very  strong  case,  and  of  itself  would  seent 
BuflScient  to  reverse  this  judgment,  when  tested  by  the  ruling 
of  this  Court  in  the  case  referred  to  in  10  Hum.  But  the 
ruling  of  the  Court  below  upon  the  competency  of  the  juror, 
Thomas  Yarnell,  is,  if  such  a  thing  be  possible,  more  in  con- 
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flict  with  the  rule  established  in  such  cases,  than  that  before 
named,  in  reference  to  Dancan.  Yarnell  had  made  up  an 
opinion  in  the  case,  from  hearing  men  talk  about  it,  who  told 
him  the  faet% — ^they  talked  like  they  believed  what  they  said, 
and  he  believed  what  they  said,  and  made  up  his  opinion. 
Whether  the  men  who  told  him  the  factB  were  witnesses,  or 
persons  who  knew  them,  does  not  appear — nor  is  it  material. 
It  is  enough  that  the  facts  were  detailed  to  him,  and  he  relied 
upon  them  as  being  true,  and  so  formed  his  opinion.  This 
statement  of  the  juror  discloses  no  "  mere  hypothetical  opin- 
ion, or  vague  impression,"  which  may  be  easily  removed  by 
evidence ;  but  it  evinces  a  ''  positive  and  deliberate  opinion, 
formed  upon  a  rational  ground  of  belief.*'  The  rules  established 
by  this  Court  for  testing  the  competency  of  jurors,  embrace 
within  their  principles  the  cases  above  named,  if  not  also  that 
of  the  other  jurors,  Galbreath  and  Farmer.  McQowan  v.  The 
State,  9  Yer.,  192;  Moses  v.  The  State,  10  Hum.,  456  ;  Mo- 
us  V.  The  State,  11  Hum.,  232. 

If,  however,  the  exception  to  the  jurors  above  named  should 
not  fall  within  the  principles  of  the  rules,  or  either  of  them, 
as  established  in  the  cases  cited,  their  examination,  at  least^ 
shows  that  it  was  doubtful  whether  they  had  formed  such  an 
opinion  as  would  render  them  unfit  to  be  jurors,  and  on  that 
ground  they  should  have  been  rejected.  Henry  v.  The  Slate ^ 
4  Hum.,  270. 

3d.  The  Court  erred  in  discharging  the  juror  Landrum, 
after  the  panel  had  been  made  up,  without  an  examination  of 
him,  or  calling  upon  him  for  an  explanation  of  his  conduct. 
The  parties  making  the  affidavit  upon  which  the  Court  acted, 
state  that  by  nods,  shaking  of  the  head,  &c.,  the  juror  made 
unmistakable  signals  to  Warrick  to  refuse  certain  jurors  ten- 
dered, and  to  accept  others  who  were  also  tendered. 

The  purpose  for  which  the  nods,  &c.,  were  made  by  the 
joror  might  have  been  mistaken  by  the  affiants,  and  upon  an 
examination  of  the  juror,  and  hearing  his  explanation  of  it, 
the  Court  might  have  become  satisfied  that  they  proceeded 
from  no  corrupt  motive. 
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But  granting  that  the  Court  did  right  in  discharging  the 
juror,  then  we  insist  that  the  prisoners  were  entitled  to  their 
full  number  of  challenges  in  the  selection  of  another,  and 
that  the  Court  erred  in  refusing  to  allow  that  number  to  them. 

In  the  case  of  Garner  v.  The  State^  5  Yer.,  160,  one  of 
the  jurors  became  sick  during  the  trial,  and  had  to  be  with- 
drawn, and  another  was  called  in  his  place.  The  defendant 
insisted  on  his  right  of  challenge,  and  did  challenge  the 
juror ;  but  having  exhausted  his  challenges  in  the  first  selec- 
tion, the  Court  overruled  his  challenge,  and  directed  the  juror 
to  be  sworn.  This  Court  decided  that  the  Court  below  erred, 
and  that  the  defendant  was  entitled  to  the  whole  number  of 
challenges  applicable  to  the  offence. 

In  that  case,  the  jury  had  been  sworn ;  and  in  that  respect 
it  differs  from  the  present  case.  But  it  is  submitted  that  the 
reasoning  in  Garner's  case  will  apply  with  equal  force  to  the 
one  under  consideration. 

In  both  cases  the  jury  was  made  up^  and  that  is  the  fact  of 
importance  in  testing  the  application  of  the  rule  contended 
for  on  behalf  of  the  plaintiffs  in  error  in  this  case.  Out  of 
the  number  of  jurors  submitted  to  the  prisoners,  they  had 
elected  twelve  to  compose  the  jury  by  whom  they  were  to  be 
tried ;  and,  so  far  as  concerned  the  right  of  challenge  in  the 
prisoners,  what  conceivable  difference  could  it  make  with 
them  whether  the  panel  thus  elected  was  broken  before  or 
after  they  were  sworn  and  charged  with  the  cause  ?  After  the 
panel  was  made  up,  by  the  election  of  the  prisoners  from  the  list 
of  jurors  presented  to  them,  the  jury  was,  in  law,  impanelled  ; 
and  was  as  much  the  jury^  for  the  trial  of  the  cause,  before 
being  sworn,  as  it  was  afterwards.  And  this  being  so,  all  the 
rights  secured  to  the  prisoners  in  the  selection  of  that  jury 
were,  functus  officio;  and,  ipso  facto j  the  remaining  jurors 
summoned  and  submitted  to  the  prisoners,  were  discharged ; 
and  the  challenges,  if  any  remained  to  the  prisoners,  were 
annulled, — the  ends  for  which  they  were  originally  allo'ved 
having  been  attained.  Before  the  passage  of  the  act  of  1817, 
ch.  99,  by  the  withdrawal  of  a  juror  during  the  trial,  the 
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panel  was  broken  up,  and  an  entire  new  selection  had  to  be 
made.  That  act  provides  for  the  case  of  a  juror  too  unwell 
to  serve,  and  directs  that  another  be  summoned  instanter, 
sworn,  and  the  trial  proceed  de  novo.  But  the  act,  as  was 
decided  in  Garner's  case,  does  not  take  away  the  right  of  chal- 
lenge ;  and  as  the  right  remains,  it  remains  to  the  whole 
extent. 

It  is  to  be  observed  that  the  act  aforesaid  only  provides  for 
the  case  of  a  juror  who  becomes  too  unwell  to  serve,  and  does 
not  provide  for  any  different  proceeding  than  what  exisied  be- 
fore, when  the  panel  should  be  broken  by  the  discharge  of  a 
juror  for  any  other  cause.  And  although  it  might  with  rea- 
son be  argued  that  a  gap  occasioned  in  the  panel  from  any 
cause  might,  by  analogy  to  the  cftse  provided  for  in  the  act, 
be  supplied  in  the  same  way ;  yet  the  right  of  challenge,  as 
it  existed  before  the  act  was  pjissed,  remains  intact,  and  the 
prisoners  would  be  entitled  to  their  full  number. 

The  provision  in  the  Code,  sec.  4028 — refeired  to  in  sec. 
5218 — is  substantially  the  same  with  that  provided  by  the 
act  of  1817,  ch.  99 — and  is  the  only  case  in  criminal  proceed- 
ings provided  for  by  special  legislation.  In  civil  cases,  the 
power  is  enlarged.     Sec.  4007. 

In  the  case  now  before  the  Court,  the  juror  was  not  set 
aside  for  the  cause  mentioned  in  the  statutes  referred  to,  but 
upon  a  ground  of  incompetency  discovered  after  his  election  by 
the  prisoners ;  which,  of  course,  is  not  embraced  within  the 
letter  of  said  acts. 

But  it  may  be  insisted  that  the  juror  was  discharged  before 
the  prisoners  had  exhausted  their  challenges,  and  that  upon 
the  principles  stated  in  the  case  of  Garner,  before  mentioned 
— and  also  in  the  case  of  Hinea  v.  The  State,  reported  in  8 
Hum.,  697 — it  was  competent  for  the  Court  so  to  discharge 
hira,  and  to  restrict  the  prisoners  to  their  remaining  challenges. 

In  the  case  of  Hines  v.  The  Statf,  the  Court  say,  that  if 
the  Court  below  '*  were  arbitrarily  to  discharge  a  juror  after  ho 
had  been  duly  elected,  without  any  sufficient  reason  for  so 
doing,  it  would  be  error,  and  would  entitle  the  defendant  to  a 
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venire  de  novo."  That  is  to  say,  that  by  such  act  of  the 
Court,  the  whole  proceeding  would  be  vitiated,  and  have  to  be 
commenced  anew. 

But  nines'  case  does  not  settle  the  rights  of  the  prisoner,  in 
relation  to  his  challenges,  in  the  case  of  a  juror  withdrawn  or 
discharged  after  the  jurt/  has  been  made  up.  The  juror's 
incompetency,  in  that  case,  was  discovered  before  he  had  even 
taken  his  seat  upon  the  jury,  and  the  ground  of  error  insisted 
upon  was  very  different  from  that  we  are  considering. 

And  so  far  as  Garner's  case  sheds  any  light  upon  this  ques- 
tion, it  is  favorable  to  the  view  insisted  upon  by  us,  for  in  the 
opinion  of  the  Judge  delivering  the  opinion  of  the  majority 
of  the  Court,  it  is  said :  "  Admitting  that  there  may  be  chal- 
lenges, there  is  no  mode  of  proportioning  the  number  so  as  to 
meet  the  case  of  the  particular  juror  or  jurors  withdrawn  ;  it 
ceases  to  become  a  matter  of  calculation ;  and  as  the  right 
remains,  it  remains  to  the  whole  extent." 

But,  if  the  rule  be  established,  that  when  challenges  remain 
to  the  defendant  at  the  time  the  juror  is  withdrawn,  that  he 
is  restricted  to  the  number  of  challenges  so  remaining,  still  it 
could  not  be  properly  applied  to  the  case  before  the  Court. 
For  the  record  shows  that  the  prisoners  challenged  separately, 
that  the  juror  in  question  had  been  the  first  elected,  and  that 
at  the  time  he  was  discharged,  the  challenges  of  one  of  the 
prisoners  had  been  exhausted.  So  that  one  of  the  plaintiffs 
in  error,  at  the  time  the  juror  was  withdrawn,  had  no  right  of 
challenge,  and  the  effect  of  the  ruling  of  the  Court  below,  was 
to  compel  him  to  abide  the  election  of  the  other  party,  and 
thus,  in  restoring  the  broken  panel,  he  was  wholly  denied  the 
right  of  challenge,  and  thereby  *'  deprived  of  a  very  sacred 
right."  If,  in  such  case,  the  application  of  the  rule  would  be 
proper,  and  the  prisoner  thus  forced  to  submit  his  fate  to  the 
keeping  of  one  juror,  in  whose  selection  he  had  no  voice  ;  so, 
upon  the  same  reasoning,  might  he,  by  an  act  of  the  Court, 
be  deprived  of  any  number  of  the  jurors  selected  by  him,  and 
in  effect,  wholly  denied  his  challenges.  To  suppose  that  a 
majority  of  the  jurors  elected  might  be  withdrawn  by  an  act 
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of  the  Court,  is  probably  supposing  an  extreme  case,  but,  the 
principle  l»eing  the  same,  whether  it  be  one  or  eleven^  it  serves 
to  illustrate  how  great  injustice  may  be  done  to  the  accused 
by  the  establishment  of  such  a  rule. 

4th.  It  was  error  in  the  Court  below  to  admit  any  evidence 
in  relation  to  the  passing,  or  offering  to  pass,  counterfeit  bills, 
by  the  plaintiffs  in  error,  previous  to  the  time  when  the  bill  of 
^20  was  offered  to  the  witness,  Laban  Sharp,  and  for  which 
the  parties  slain,  Gibson  and  Queener,  were  attempting  to  ar- 
rest the  prisoners  at  the  time  of  the  killing.  And,  also,  in  ad- 
mitting the  evidence  of  Thomas  Bledsoe,  in  relation  to  the  bills 
stated  to  have  been  found  by  him  near  to  the  place  of  the 
killing,  and  about  one  month  after  the  killing  took  place. 

6th,  We  insist  on  behalf  of  the  plaintiffs  in  error,  that 
his  Honor  has  erred  in  several  particulars  in  the  charge  which 
he  delivered  to  the  jury. 

First :  He  charges,  that  "  a  killing  not  superinduced  by 
passioQ,  ke.j  deliberate  and  premeditated,  is  murder  in  the 
Jirst  degree^  though  deliberated  and  premeditated^  but  a  mo^ 
ment*^  This  part  of  the  charge,  and  that  on  the  following 
page,  which  declares,  that  "  the  law  knows  no  specific  time 
withia  which  an  intent  to  kill  must  be  formed,  so  as  to  make 
the  killing  m«rder,  Ac.,'*  seems  to  have  been  taken  by  his 
Honor  from  the  case  of  The  State  v.  Ander9o?i,  2  Tenn.,  t)-9. 

We  submit,  that  his  Honor,  the  Circuit  Judge,  has  wholly 
misconceived  the  scope  and  bearing  of  the  decision  of  this 
Honorable  Court  in  that  case.  There  the  Court  was  distin- 
guishing or  defining  the  difference  between  murder  and  man- 
slaughter, simply,  and  not  between  the  grades  of  the  former. 
*'If  the  act,"  says  the  Court,  "be  accompanied  by  a  volition 
or  intent  to  kill^  that  implies  maliee  prepense^  and  removes  the 
very  basis  upon  which  manslaughter  is  founded." 

It  is  the  intent  which  accompanies  the  act,  that  generates 
the  ingredient  of  malice^  which  is  essential  to  constitute  the 
act,  murder ;  and  it  is  that  irUent  or  will^  the  forming  of 
which,  the  law  knows  no  specific  time  ;  and  if  it  be  formed  a 
moment  antecedent  to  the  act  which  causes  the  death,  it  will 
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make  the  offence  murder.  But  we  submit  that  the  intent  to  do 
an  act,  is  one  thing ;  and  the  deliberation  and  premeditation 
with  which  it  is  done,  is  another,  and  quite  a  different  thing. 

The  Court  below  charged  that  the  killing  would  be  murder 
in  the  first  degree,  though  deliberated  and  premeditated^  but 
a  moment.  The  terms  deliberation  and  premeditation,  imply 
reflection,  a  weighing  in  the  mind  and  forming  the  design  to 
kill,  and  considering  the  consequences,  before  the  act  by  which 
death  is  produced,  is  performed.  If  the  intent  be  formed,  and 
the  will  accompany  the  act,  though  but  a  moment  inter vene» 
the  law,  as  settled  in  the  case  of  The  State  v.  Anderson^ 
makes  the  killing  murder ;  but,  to  declare  that  deliberation 
and  premeditation,  but  for  a  moment  before  the  act  is  per- 
formed, would  make  it  murder  in  the  first  degree,  seems  to  us- 
a  manifest  contradiction  of  the  plain  import  and  meaning  of 
the  terms,  and  an  utter  annihilation  of  all  distinction  between 
the  grades  of  murder,  as  defined  by  the  statute. 

But  after  the  jury  had  been  considering  the  case,  they  re- 
turned into  Court  and  asked  for  further  instructions  upon  thi& 
point,  and  his  Honor  charged,  that "  no  time  was  required,  by  the 
law,  for  the  deliberation  and  premeditation  necessary  to  con- 
stitute murder  in  the  first  degree,  so  that  the  purpose  and  in- 
tent to  kill  accompany  the  act."  This  part  of  the  charge 
seems  to  us  so  manifestly  erroneous,  that  the  mere  statement 
of  it  is  suflGlcient.  Mitchell  v.  The  State,  5  Yer.,  3-iO;  Judge 
Catron's  opinion,  347. 

Second :  The  Court  erred  in  charging  the  jury,  that  *'  if 
the  plaintiffs  in  error  were  making  their  escape,  that  is,  leav- 
ing the  jurisdiction  of  the  Court,  in  order  that  they  might 
not  bo  arrested  for  the  offence  of  passing  counterfeit  bills^ 
that  the  sheriff  had  the  right  to  arrest  them  on  the  charge 
without  informing  them  of  his  authority,  kcJ^ 

Section,  5038,  of  the  Code,  provides  expressly,  that  *'the 
officer  shall  inform  him  of  his  authority,  and  the  cause  of  his 
arrest,  &c.,  except  when  he  is  in  the  actual  commission  of  the 
offence,  or  is  pursued  immediately  after  an  escape.''  See,  also^ 
sec.  5040. 
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We  insist  that  the  term  "  escape^''  is  here  used  in  its  legal 
and  technical  sense,  and  if  so,  that  the  charge  of  his  Honor 
is  manifestly  wrong,  and  must  have  misled  the  jury. 

*'An  escape^  is  where  one  who  is  arrested  gains  his  liberty 
before  he  is  delivered  by  the  course  of  the  law/'  1  Russell  on 
Crimes,  416,  418. 

Third  :  That  part  of  the  charge  instructing  the  jury,  "  that 
in  order  to  establish  the  counterfeiting  by  the  defendants,  it 
was  competent  for  the  State  to  show  that  they  had  counterfeit 
money  in  their  possession,  &c.,  before  the  alleged  offering  to 
pass  counterfeit  money  to  witness,  Sharp,  &c.,"  we  think  ex- 
ceptionable, and  calculated  to  mislead  the  jury,  if  it  is  not 
altogether  erroneous  in  the  way  in  which  it  is  stated. 

6th.  The  jury  having  found  in  their  verdict  that  there  were, 
in  their  opinion,  mitigating  circumstances,  it  was  the  duty  of 
the  Court,  as  we  think,  to  commute  the  punishment  to  impris- 
onment, in  the  penitentiary,  for  life.  Sec.  5257  of  the  Code, 
as  we  contend,  made  it  obligatory  upon  the  Court  to  commute, 
in  accordance  with  the  finding  of  the  jury,  and  did  not  intend 
to  leave  it  discretionary  with  the  Court  upon  such  finding. 
The  section,  5257,  is  a  substantial  repetition  of  the  act  of 
1888,  which  required  the  Court  to  commute  the  punishment 
upon  a  similar  finding  of  the  jury.  The  words  tnat/  and  shall 
have  been  held  by  this  Court  to  be  convertible  terms.  In  the 
section  preceding  the  one  referred  to,  the  power  to  commute 
in  petit  larceny,  is  expressly  confided  to  the  discretion  of  the 
Court,  but  it  is  not  so  in  the  case  of  murder. 

7th.   The  verdict  is  not  supported  by  the  evidence. 


The  following,  in  substance,  are  the  principal  grounds  pre- 
sented in  the  petition  for  a  rehearing  of  the  cause: 

The  first  point  to  which  counsel  ask  attention,  because  the 
most  important,  arises  on  the  following  clause  of  the  opinion 
of  the  Court.  After  stating  the  points  arising  upon  the  effect 
of  the  suspicion  to  justify  the  arrest,  the  Court  say  :  *'  In  this 
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view,  the  evidence  adduced  to  show  that  the  note  passed  to 
Sharp  was  not  a  genuine  note,  and  all  of  the  collateral  cir- 
cumstantial evidence  offered  of  finding  counterfeit  notes  at  the 
place  of  the  homicide,  and  of  the  previous  acts  of  passing 
counterfeit  notes,  for  the  purpose  of  showing  guilty  knowledge, 
and  that  a  felony  had  in  fact  been  committed  by  the  prisoners, 
was  unimportant,  and  may  therefore  be  dismissed  from  our 
consideration  of  the  case,  together  with  the  numerous  and 
somewhat  vexatious  questions  raised  upon  it,  without  any  ex- 
pression of  opinion  upon  it." 

Not  to  discuss  the  importance,  in  a  legal  point  of  view,  of 
this  evidence,  as  throwing  light  upon  the  animus  of  the  pris- 
oners— a  point  fully  discussed  at  the  bar,  and,  of  course,  con- 
sidered by  the  Court — we  will  submit  whether  the  decision  of 
this  question  does  not  necessarily  result  in  a  reversal.  Taking 
it  as  settled  by  the  judgment  of  the  Court,  that  this  evidence 
is  unimportant  for  the  purpose  of  showing  a  guilty  knowledge, 
it  follows  that  it  was  not  relevant  for  any  purpose  to  the  issue, 
and  that  it  was  error  to  admit  it.  Mr.  Greenleaf  (vol.  1,  § 
51,)  says :  "  It  is  an  established  rule  which  we  state  as  the  first 
rule  governing  the  production  of  evidence,  that  the  evidence 
offered  must  correspond  with  the  allegations,  and  be  confined 
to  the  point  in  issue.  (§  — .)  This  rule  excludes  all  evidence  of 
collateral  factSy  or  those  which  are  incapable  of  affording  any 
reasonable  presumption  or  inference  as  to  the  principal  fact  or 
matter  in  dispute,  (see  also  §  448  ;)  and  the  reason  is,  that 
such  evidence  tends  to  draw  away  the  minds  of  the  jury  from 
the  point  in  issue,  and  to  excite  prejudice  and  mislead ;  and> 
moreover,  the  adverse  party  having  had  no  notice  of  such  a 
course  of  evidence,  is  not  prepared  to  rebut  it.  (§  53.)  In 
some  cases,  however,  evidence  has  been  received  of  facts  which 
happened  before  or  after  the  principal  transaction,  and  there- 
fore their  admission  might  seem,  at  first  view,  to  constitute  an 
exception  to  the  rule.  But  these  will  be  found  to  have  been 
cases  in  which  the  knowledge  or  interest  of  the  party  was  a 
material  fact.**  He  proceeds  to  instance  cases  of  passing  or 
possessing  notes,  &c.,  and  facts  relating  to  other  notes,  to  show 
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the  scienter  J  and  concludes :  "  cases  of  this  sort,  therefore, 
instead  of  being  exceptions  to  the  rule,  fall  strictly  within  it/' 
The  same  rule  is  laid  down  in  2  Starkie's  Ev.,  p.  381,  §  4, 
title,  Collateral  Facts ;  see  also  ib.,  380.  This  rule,  is  stated 
in  Wharton's  Am.  Cr.  Law,  ch.  2,  pp.  299,  300,  with  many 
illustrations  conclusive  of  this  question.  But  these  cases 
are  still  further  illustrated  by  cases  in  Tennessee.  In  the 
case  of  The  State  v.  Shaw^  3  Sneed  p.  88,  a  witness  was  al- 
lowed to  say  that  the  prisoner  "  told  him  to  notice  where  the 
man  he  borrowed  from  kept  his  money."  This,  the  Court 
held,  was  error.  "  The  evidence  had  no  relation  to  the  charge 
against  the  prisoner.  But  it  is  easy  to  see  that  it  may  have  had 
a  most  prejudicial  influence  upon  the  minds  of  the  jury,"  &c. 

Where  a  prisoner,  in  the  act  of  committing  an  offence,  pro- 
posed to  a  witness  the  commission  of  other  offences,  it  was 
held  error  to  admit  the  evidence  of  such  proposition,  on  the 
ground  that  "it  is  well  settled  that  no  proof  of  the  admis- 
sions of  one  distinct,  substantive  offence  shall  bo  received 
upon  a  trial  for  the  commission  of  another ;  a  fortiori  shall 
not  statements^  of  an  intention  to  commit  it.  The  only  ten- 
dency of  such  testimony  necessarily  is  to  prejudice  the  minds 
of  a  jury,  as  it  can  by  no  possibility  establish  or  elucidate 
the  crime  charged."  Kinchelow  v.  The  State^  5  Hum.,  p.  12. 
In  Stone  v.  The  State^  the  same  principle  is  stated  as  unques- 
tionable law.  So,  also,  of  the  case  of  Powers  v.  The  State^ 
where  the  evidence  was  admitted  as  proper  evidence  on  the 
ground  that  it  was  important  to  show  the  guilty  knowledge  ; 
but  it  was  held  that,  independent  of  that,  it  would  have  been 
error  to  admit  it.  The  Court  say :  "Although,  therefore, 
the  gambling,  as  a  substantive  transa^'tiorty  without  any  con- 
nection with  the  base  coinSy  could  not  have  been  given  in  evi- 
dence, yet,  as  here  introduced,  it  forms  part  of  the  transac- 
tion of  passing  the  coins,  and,  as  such,  may  be  spoken  of  in 
detailing  that  transaction."     4  Hum.,  274,  275. 

The  cases  and  authorities  establish  the  major  proposition 
that  no  evidence  of  substantive  collateral  transactions  is  ad- 
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missible  against  a  prisoner,  unless  it  be  material  to  show  a 
guilty  knowledge.  The  opinion  of  the  Court  shows  that  the 
evidence  in  this  case  is  not  material  to  establish  a  guilty  knowl- 
edge. It  follows  that  the  evidence  is  not  admissible,  and  a 
reversal  is  inevitable. 

But  counsel  further  respectfully  submit,  that  the  charge  of 
the  Court  below  ought  not  to  be  allowed  to  pass,  as  is  done  in 
this  case,  with  an  effort  to  reconcile  it  to  the  law,  as  more 
fully  and  correctly  stated  in  this  opinion.  If  the  law  had 
been  stated,  as  it  is  in  the  conducing  announcement  of  the 
summing  up  of  it  by  this  Court,  it  might  have  been  unexcep- 
tionable. If  the  jury  had  been  told  that  the  question  of  vital 
importance  was  whether  the  minds  of  the  prisoners  were  suffi- 
ciently free  from  excitement  or  passion  to  reflect  and  to  act 
with  cool  deliberation  of  purpose,  it  certainly  would  have  been 
a  most  important  element  of  their  inquiry,  which  was  left 
entirely  out  of  view  in  the  statement  made  by  the  Court  below. 
It  mai/  be,  too,  that,  upon  the  construction  given  by  this  Court 
to  the  charge,  it  may  be  subject  to  but  little  criticism  ; 
but  the  question  is  not  whether  it  admits  of  a  proper  con- 
struction, so  much  as  whether  it  is  a  clear  and  lucid  statement 
of  the  law,  which  is  not  only  correct  in  itself,  but  not  likely 
to  mislead  the  jury.  It  will  not  be  denied  that  the  distinc- 
tions are  somewhat  difficult  to  be  comprehended  and  stated, 
even  by  trained  legal  men  ;  but  by  unlettered  jurors  it  is  ex- 
ceedingly hard  of  comprehension. 

This  Court  has  said,  in  another  case,  that  a  prisoner  is 
entitled  to  a  correct  and  distinct  expression  of  the  liiw  as  to 
the  several  grades  of  offSnce  involved  in  the  charge  of  murder  ; 
and  it  is  not  always  safe  to  speculate  as  to  the  effect  of  error 
in  this  respect,  or  to  assume  that  the  prisoner  was  not  injured 
thereby.      Quarlcs  v.  The  State,  1  Sneed,  410. 

The  counsel,  in  view  of  the  importance  of  the  principle 
involved,  beg  leave  to  add  a  word  on  the  principle  announced 
in  this  opinion.  It  is  said  that  the  new  and  distinctive 
characteristic  of  murder  in  the  first  degree,  introduced  by 
the  act  of  1829,  is  premeditation.      Now  is  not  this  word 


SEPTEMBER  TERM.  1859.  141 


John  and  Jesse  Lewis  v.  Tho  State. 


the  exact  equivalent  of  prepense-aforethought.  Meditation 
beforehand  and  thought  beforehand  cannot  be  very  wide  apart 
in  their  signification.  To  think  and  to  meditate  are  equiva- 
lent. But  it  is  submitted  that  deliberation  is  the  distinctive 
word,  the  new  feature,  and  this  is,  in  effect,  admitted  by  the 
last  clause  on  that  point  of  the  opinion,  where  the  test  is  put 
clearly  upon  coolness  and  absence  of  excitement,  so  that  the 
party  is  in  a  condition  to  deliberate.  That  word,  derived  from 
libera,  the  scales,  to  weigh,  to  consider  in  its  relations  and 
consequences,  is  surely  the  leading  word  in  the  act  of  1829. 
And  though  the  Courts  of  Pennsylvania  have  most  manifestly 
repealed  their  act,  from  which  ours  is  derived,  we  are  not 
bound  to  follow,  blindly,  a  bad  precedent  of  judicial  legislation, 
and  hang  our  fellow-men,  not  upon  the  legislation  of  Tennes- 
see, but  the  judicial  usurpation  of  Pennsylvania.  We  do 
insist  with  the  utmost  confidence  that  deliberation  is  not  the 
work  of  an  instant.  The  intent  may  be  formed  in  an  instant; 
but  unless  it  is  formed  upon  deliberation  which  has  taken 
place  before  the  intent  is  adopted,  the  intent  has  not  been 
meditated  and  deliberated  so  as  to  constitute  murder  in  the 
first  degree.  All  conclusions  of  the  mind  are  finally  resolved 
upon  in  an  instant — at  some  moment  of  time — every  intent  is 
so  formed ;  but  the  intent  so  adopted  may  have  been  hasty  or 
it  may  have  been  deliberate.  It  is  the  former  which  the  law 
intended  to  define  as  the  lower  grade  of  murder ;  the  latter, 
murder  in  cold  blood,  which  was  to  be  punished  with  the  high- 
est penalty. 


W.  Y.  C.  Humes,  for  the  State. 

Head,  Attorney  General,  for  the  State. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  prisoners  were  jointly  indicted  in  the  Circuit  Court  of 
Campbell,  for  the  killing  of  S.  D.  Queener  and  Travis  Gibson. 
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And  at  the  July  Term  of  the  Circuit  Court  of  Anderson — to 
which  the  venue  was  changed — they  were  jointly  tried  and 
convicted  of  murder  in  the  first  degree.  The  jury  in  their 
verdict  expressed  their  opinion,  that  there  were  mitigating  cir- 
cumstances in  the  case ;  but  the  Court  disregarded  this  ex- 
pression of  opinion,  and  pronounced  judgment  of  death  upon 
the  prisoners ;  from  which  judgment  they  jointly  appealed  in 
error  to  this  Court. 

It  is  insisted  that  various  errors  exist  in  the  proceedings 
and  judgment,  the  more  important  of  which  will  be  considered. 

1st.  After  the  full  number  of  jurors  had  been  selected  and 
placed  in  the  jury-box,  but  before  they  were  sworn,  the  Attor- 
ney General  moved  the  Court  to  reject  William  D.  Landrum, 
one  of  the  twelve  jurors,  on  the  ground  of  his  improper  con- 
duct, in  the  presence  of  the  Court,  after  being  chosen  as  a 
juror.  It  was  fully  proved,  by  the  testimony  of  five  members 
of  the  bar, — and  the  matter  had,  in  part,  attracted  the  atten- 
tion of  the  Court, — that  after  Landrum  (who  was  the  first 
juror  chosen  by  the  prisoners)  had  taken  his  se  it,  he  placed 
himself  in  such  a  position  as  that  he  could  command  the  eye 
of  one  Warrick,  the  brother-in-law  of  the  prisoners,  who  was 
seated  in  the  bar  by  the  counsel  of  the  prisoners ;  and  that 
during  the  progress  of  the  selection  of  the  other  jurors,  Lan- 
drum busied  himself  in  indicating  to  Warrick,  by  motions  of 
the  head,  and  other  significant  modes,  who  to  accept  and  to 
reject  as  jurors,  as  they  were  respectively  put  to  the  prisoners. 

Upon  this  ground,  the  Court  ordered  that  the  name  of  Lan- 
drum be  struck  from  the  panel,  and  that  he  be  discharged  as 
a  juror. 

In  making  up  the  jury,  the  Attorney  General  had  exhausted 
the  challenges  of  the  State ;  but  there  remained  to  the  pris- 
oners six  peremptory  challenges.  And  for  the  selection  of 
another  juror  in  the  place  of  Landrum,  the  Court  directed  an 
additional  list  of  seven  jurors  to  be  furnished,  which  was  done. 
The  prisoners  exhausted  their  six  challenges  without  choosing 
a  juror ;  and,  thereupon,  one  Partwood,  who  was  tried  and 
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found  qualified,  was  ordered  by  the  Court  to  take  his  seat  as 
a  juror,  in  the  stead  of  Landrum. 

In  this  proceediug  there  is  no  error.  The  discretionary 
power  of  the  Court  to  reject  a  juror,  before  being  sworn,  even 
in  a  capital  case,  for  sufficient  cause,  cannot  at  this  day  be 
questioned.  Nor  can  it  admit  of  doubt,  that  the  discretion 
was  properly  exercised  in  this  instance.  It  would  be  a  ridic- 
uloas  mockery  of  justice  to  permit  such  an  unfit  person  to  act 
as  a  juror.  All  that  can  be  justly  said  against  the  action  of 
the  Court  is,  that  it  did  not  go  far  enough.  Such  unabashed 
effrontery  and  corruption,  acted  out  in  the  presence  of  the 
Court,  should  have  been  made  an  example  of  by  the  Court 

The  position,  that,  upon  the  rejection  of  Landrum,  the  pris- 
oners were  entitled  to  a  full  panel  of  jurors,  is  wholly  untena- 
ble. By  the  action  of  the  Court,  in  rejecting  the  juror,  they 
had  lost  no  challenge ;  and  the  additional  list  of  seven  jurors, 
was  all  they  had  a  right  to  demand. 

2d.  The  murder  was  committed  in  the  attempt  to  arrest  the 
prisoners,  for  the  alleged  crime  of  passing  a  counterfeit  bank 
note,  to  one  Sharp.  The  persons  slain  were  the  sheriff  of 
Campbell  county  and  his  deputy,  who  accompanied  him  as  an 
assistant.  The  supposed  felony  was  not  committed  in  the 
presence  of  the  officers  ;  and  in  attempting  to  make  the  arrest^ 
they  acted  without  a  warrant,  and  merely  upon  the  charge 
made  against  the  prisoners  by  Sharp. 

The  proof  shows,  that  the  killing  took  place  on  the  third 
day  of  August,  1858.  It  appears  that  the  prisoners  staid  at 
the  house  of  Sharp,  some  five  miles  east  of  Jacksboro',  the 
night  preceding  the  murder.  In  the  morning,  Jesse  Lewis 
handed  to  Sharp  a  twenty  dollar  bank  note,  purporting  to  be 
on  the  Bank  of  Hamburg,  South  Carolina,  (which  was  believed 
to  be  a  counterfeit  note,)  out  of  which  to  take  their  bill  of 
$1.25,  and  said  that  was  the  "least  money  he  had."  Sharp 
returned  him  the  note,  saying  that  he  could  not  change  it,  but 
that  he  would  go  with  them  to  Jacksboro'  and  get  it  changed 
for  them ;  and,  accordingly,  started  with  them.  On  the  way 
to  town,  the  conduct  of  the  prisoners  was  suspicious.     They 
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sometimes  fell  behind,  and  at  other  times  rode  before  Sharp, 
conversing  with  each  other  in  a  low  tone  of  voice.  On  reach- 
ing town,  Sharp  rode  up  to  the  house  of  one  Gary,  to  consult 
with  him  in  relation  to  the  matter,  and  the  prisoner,  Jesse, 
followed  him,  and  "  said  it  was  not  worth  while  to  go  farther, 
that  they  had  the  change,"  and  handed  him  the  dollar  and 
twenty  five  cents.  The  prisoners  then  inquired  where  they 
could  get  liquor,  and  where  they  could  get  a  horse  shod. 
They  were  pointed  to  a  grocery  and  blacksmith  shop  at  the 
upper  end  of  town,  and  they  started  in  that  direction. 

Steps  were  instantly  taken,  by  Sharp  and  some  others,  to 
procure  a  warrant  for  the  arrest  of  the  prisoners,  for  passing 
said  counterfeit  note.  The  Justice,  however,  declined  to  issue 
a  warrant,  for  the  reason  that  the  christian  names  of  the  pris- 
oners were  not  known.  By  this  time  it  was  discovered  that 
the  prisoners  had  not  gone  to  the  grocery  or  blacksmith  shop  ; 
but,  without  stopping  at  all,  had  taken  the  road  leading  to 
Scott  county,  which  crosses  Cumberland  mountain  a  short  dis- 
tance north  of  Jacksboro*,  riding  at  a  pretty  rapid  gait. 
Queener  and  Gibson  happened  to  be  in  town,  and  they  were 
informed  of  all  the  facts,  and  were  urged  to  pursue  and  arrest 
the  prisoners.  They  accordingly  set  out  in  the  pursuit,  some 
twenty  minutes  or  more  after  the  prisoners  left  town,  and  over- 
took them  on  the  mountain,  some  three  miles  from  Jacksboro'. 
Queener  and  Gibson  were  both  unarmed.  All  that  is  known 
of  the  circumstances  of  the  attempted  arrest,  and  the  terrible 
tragedy  that  ensued,  is  gathered  from  the  dying  declarations 
of  Queener,  who  lived  for  several  hours  after  the  mortal 
wound  inflicted  upon  him  by  the  prisoner,  Jesse.  Gibson 
died  instantly. 

The  substance  of  Queener's  statement  is,  that  on  overtak- 
ing the  prisoners,  he  laid  his  hand  on  the  shoulder  of  one  of 
them,  (Jesse,)  and  said  to  him,  "  I  take  you  as  a  State's  pris- 
oner," and  he  had  hardly  got  the  words  out,  when  the  prisoner 
placed  a  pistol  against  his  breast,  and  snapped  it,  and  instantly 
shot  again,  as  he,  Queener,  was  in  the  act  of  getting  off  his 
horse,  the  ball  taking  fatal  effect  in  his  left  breast.     After 
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being  shot,  however,  he  saw  Gibson  engaged  with  the  other 
prisoner,  some  short  distance  below  the  road,  and  went  to  help 
him,  and  the  prisoner,  Jesse,  followed  after,  and  commenced 
**  cutting ;"  that  was  the  last  he  knew  of  Gibson.  The  proof 
shows  that  Gibson  was  fatally  stabbed  and  cut  in  the  neck ; 
and  Queener  was  dso  cat  on  the  head,  breast,  and  shoulders, 
in  addition  to  the  pistol  wound. 

It  also  appears  from  the  proof,  that  about  a  month  after  the 
murder,  a  person  passing  near  the  place  of  the  rencounter, 
found  a  parcel  of  counterfeit  bank  notes,  amounting,  in  all,  to 
$175.  These  notes,  and  the  facts  connected  with  their  find- 
ing, were  admitted  in  evidence  to  the  jury.  The  witness,, 
Sharp,  was  also  permitted  to  state,  that,  from  appearances,  he 
was  of  opinion  that  one  of  said  notes  was  the  note  passed  to 
him.  To  the  admission  of  all  this  evidence  respecting  said 
notes,  exception  was  taken. 

The  Court,  also,  admitted  evidence  of  previous  acts  of  pass- 
ing counterfeit  notes,  by  the  prisoners,  or  one  of  them,  at  dif- 
ferent  times,  more  or  less  remote  from  the  act  of  passing  the 
note  to  Sharp,  and  purporting  to  be  on  various  banks,  without 
the  notes  being  produced,  or  their  loss  accounted  for,  or  notice 
to  the  prisoners  to  produce  them.  This  evidence  was,  alao, 
excepted  to. 

Upon  the  foregoing  facts,  several  questions  are  raised.  It 
is  insisted  that  the  attempted  arrest  of  the  prisoners  was  un- 
authorized and  illegal ;  first,  upon  the  ground  that  there  was 
no  sufficient  evidence  that  any  criminal  offence  had  been  com* 
mitted ;  and,  therefore,  a  homicide  committed  in  resisting  such 
arrest,  could  not  be  murder  in  the  first  degree. 

This  position  assumes  that  the  fact  was  not  established,  that 
the  note  passed  to  Sharp  was  really  a  counterfeit  note.  And 
this  seems  to  have  been  regarded  on  all  hands,  in  the  Court 
below,  as  the  main  point  in  the  case. 

If  the  fact  were  to  be  admitted,  that  the  note  passed  to 
Sharp  was  not  shown  to  have  been  a  counterfeit,  and  conse- 
quently, that  no  felony  was  committed,  it  would  by  no  means 
follow  that  the  arrest  was  unauthorized  or  illegal.  Whatever 
10 
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doubt  may  have  formerly  existed  on  the  subject,  we  under- 
stand the  law  to  be  now  well  settled,  that  a  peace  officer  may 
make  an  arrest  on  a  charge  of  felony,  upon  a  reasonable  cause 
of  suspicion,  without  a  warrant,  although  it  should  afterwards 
turn  out  that  no  felony  had,  in  fact,  been  committed.  1  Hus- 
sell  on  Crimes,  (Am.  Ed.  of  1853,)  595,  696,597;  Wharton's 
Law  of  Homicide,  ch.  5,  p.  54.  And  this  principle  of  the 
common  law  is  distinctly  incorporated  in  our  Code,  sec.  5037. 

Such  being  the  rule  of  law,  there  can  be  no  doubt  as  to  the 
authority  of  Queener  and  Gibson,  upon  the  information  cona- 
municated  to  them,  to  arrest  the  prisoners.  The  facts  upon 
which  they  acted,  in  our  opinion,  furnished  "  a  reasonable  cause 
of  suspicion  "  that  a  felony  had  been  committed ;  and  this  was 
sufficient  for  their  justification;  they  having  acted  in  good 
faith,  upon  that  belief,  as  the  proof  sufficiently  establishes. 

In  this  view,  the  evidence  adduced  to  show  that  the  note 
passed  to  Sharp  was  not  a  genuine  note,  and  all  the  collateral 
circumstantial  evidence  ofiered— of  the  finding  of  counterfeit 
notes  at  the  place  of  the  homicide ;  and  of  previous  acts  of 
passing  counterfeit  notes  by  the  prisoners — for  the  purpose  of 
showing  a  guilty  knowledge,  and  that  a  felony  had,  in  fact, 
been  committed  by  the  prisoners,  was  unimportant ;  and  may, 
therefore,  be  dismissed  from  our  consideration  of  the  case,  to- 
gether with  the  numerous  and  somewhat  vexatious  questions 
raised  upon  it,  without  any  expression  of  opinion  thereon. 

It  is  insisted,  secondly,  that  the  arrest  was  illegal  because 
the  officer  did  not  inform  the  prisoners  of  his  authority,  and 
the  cause  of  the  arrest,  as  is  supposed  to  have  been  necessary 
by  section  5038  of  the  Code. 

This  conclusion  is  not  tenable  for  two  reasons — the  one  of  fact, 
the  other  of  law.  First :  the  extreme  suddenness  and  ferocity 
of  the  murderous  assault  made  upon  the  officer,  denied  him 
the  opportunity  of  giving  this  information,  if  it  had  been 
requisite,  under  the  circumstances,  to  have  done  so.  But,  in 
the  second  place,  the  law  did  not  require  that  the  officer  should 
inform  the  prisoner  of  his  authority,  and  the  cause  of  the  ar- 
jrest,  in  a  case  like  the  present.     The  principle  is  settled,  that, 
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where  a  person  is  taken  in  the  commission  of  an  offence,  or 
upon  fresh  pursuit  afterwards,  notice  is  not  necessary ;  be- 
cause, in  either  case,  he  must  be  supposed  lo  know  the  cause 
of  his  arrest.  1  Russell  on  Crimes,  623 ;  Wharton's  Ameri- 
can Law  of  Homicide,  60.  And  the  exception  in  the  Code, 
(sec.  5038,)  in  accordance  with  the  common  law,  expressly 
dispenses  with  such  notice,  where  the  person  "  is  in  the  actual 
commission  of  the  offence,  or  is  pursued  immediately  after  the 
escape." 

But  it  is  argued  that  the  common  law  principle  is  changed, 
by  force  of  the  word  "escape,"  used  in  the  Code.  This  is 
not  so.  The  term  *'  escape  "  is  not  to  be  taken  in  its  techni- 
cal sense,  which  would  imply,  as  is  argued,  that  the  person 
was  previously  in  custody  of  the  officer,  and  had  eluded  his 
vigilance.  It  must  be  understood  in  its  popular  sense,  which 
ifl,  *'to  flee  from,  to  avoid,  to  get  out  of  the  way,"  &c.  This 
is  placed  beyond  doubt,  when  we  refer  to  section  5043 — which 
provides  for  an  arrest  by  a  private  person — in  which,  instead 
of  the  words,  "is  pursued  immediately  after  an  escape,"  the 
language  used  is,  "or  when  arrested  on  pursuit." 

3d.  Exceptions  are  taken  to  the  instructions  of  the  Court. 
The  only  part  of  the  charge  which  we  consider  necessary  to 
notice,  is  the  following  :  Upon  the  return  of  the  jury  for  fur- 
ther instructions,  "  the  Court  charged,  that  no  time  was  re- 
quired by  the  law,  for  the  deliberation  and  premeditation  nec- 
essary to  constitute  murder  in  the  first  degree,  so  that  tlie 
purpose  and  intent  to  kill,  accompany  the  act." 

This  statement  is  supposed  to  be  equivalent  to  saying,  that 
no  intervening  time  is  required  between  the  formation  of  the 
purpose  to  kill,  and  its  execution.  Such  is  not  the  fair  con- 
struction of  the  charge.  This  would  be  absurd;  for,  the  voli- 
tion, or  mental  act  of  forming  the  purpose  to  kill,  must,  of  ne- 
cessity, precede  the  physical  act  by  which  the  death  is  caused  ; 
but  yet,  the  latter  act  may  succeed  the  former  so  quickly,  that 
there  may  be  scarcely  an  appreciable  pause,  or  intermission, 
between. 

The  distinctive  characteristic  of  murder  in  the  first  degree, 
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is  premeditatioD.  This  element  is  superadded,  bj  the  statute, 
to  the  common  law  definition  of  murder.  Premeditation  in- 
Tolves  a  previously  formed  design,  or  actual  intention  to  kill. 
But  such  design,  or  intention,  may  be  conceived,  and  deliber- 
ately formed,  in  an  instant.  It  is  not  necessary  that  it  should 
have  been  conceived,  or  have  pre-existed  in  the  mind,  any 
definite  period  of  time  anterior  to  its  execution.  It  is  suffi- 
cient that  it  preceded  the  assault,  however  short  the  interval. 
The  length  of  time  is  not  of  the  essence  of  this  constituent  of 
the  offence.  The  purpose  to  kill  is  no  less  premeditated,  in 
the  legal  sense  of  the  term,  if  it  were  deliberately  formed  but 
a  moment  preceding  the  act  by  which  the  death  is  produced, 
than  if  it  had  been  formed  an  hour  before.  The  mental  state 
of  the  assailant  at  the  moment,  rather  than  the  length  of  time 
the  act  may  have  been  premeditated,  is  the  material  point  to  be 
considered.  The  mental  process,  in  the  formation  of  the  pur- 
pose to  kill,  may  have  been  instantaneous ;  and  the  question 
of  vital  importance  is — ^wa3  the  mind,  at  that  moment,  so  far 
free  from  the  influence  of  excitement,  or  passion,  as  to  be  ca* 
pable  of  reflecting  and  acting  with  a  sufficient  degree  of  cool- 
ness and  deliberation  of  purpose ;  and  was  the  death  of  the 
person  assaulted,  the  object  sought  to  be  accomplished — the 
end  determined  upon^  Dale  v.  The  State,  10  Yer.,  561 ; 
Swan  V.  The  State^  4  Hum.,  136 ;  Bishop  on  Cr.  L.  sees.  628, 
G58,  and  cases  referred  to. 

In  this  view  of  the  law,  that  part  of  the  charge  excepted  to 
is  subject  to  but  little  criticism.  All  that  can  be  said  is,  that 
the  general  expression,  "no  time,'*  should  have  been  qualified 
by  adding,  no  definite  time.  But  no  prejudice  or  misappre- 
hension could  have  resulted  from  this  omission ;  for  the  prin- 
ciple had  been  twice  fully  and  correctly  stated  in  the  prece- 
ding part  of  the  charge. 

4tli.  It  is  insisted  that  the  Court  erred  in  disregarding  the 
finding  of  the  jury,  that  there  were  mitigating  circumstances 
in  the  case. 

This  has  been,  to  us,  the  point  of  greatest  difficulty  in  the 
case.     It  is  argued,  that  the  provision  of  the  Code,  (sec. 
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5257,)  should  be  held,  in  favor  of  life,  to  be  imperative  on  the 
Court  to  commute  the  punishment ;  and  not  merely  as  confer- 
ring a  discretionary  power,  that  may  or  may  not  be  exercised, 
as  the  Court  may  deem  proper  and  just  in  view  of  the  circum- 
stances of  each  particular  case. 

The  substance  of  the  provision  is,  that  in  cases  of  convic- 
tion of  a  capital  offence — where  the  jury  in  their  verdict  state 
that  they  are  of  opinion  that  there  are  mitigating  circumstan- 
ces in  the  case — ^'  the  Court  may  "  commute  the  punishment 
from  death  to  imprisonment  for  life  in  the  penitentiai*y.  This 
section  of  the  Code  is  an  almost  literal  re-enactment  of  one 
of  the  provisions  of  the  act  of  1838,  ch.  29,  with  this  impor- 
tant modification,  that,  by  that  act,  it  is  expressly  declared, 
that  *' tt  $haU  be  the  duty  of  the  Court  "  to  commute  the  pun- 
ishment. 

It  is  trae  that  the  word  ''may  "  is  sometimes  held  to  have 
the  same  sense,  or  to  mean  the  same  thing,  as  the  word  ''shall,'* 
and  it  will  be  so  interpreted  whenever  the  obvious  reason  or 
intention  of  a  statute  requires  that  it  should  be  so  understood. 
The  general  rule,  however,  is,  that  the  words  of  a  statute  are 
to  be  taken  in  their  natural  and  ordinary  signification  and  im- 
port   1  Kent's  Com.,  462. 

Is  there,  then,  any  ground  on  which  it  can  be  supposed  that 
the  framers  of  the  Code  intended  that  the  word  "  may,"  in  the 
connection  in  which  it  is  used  in  the  section  under  considera- 
tion, should  be  understood  in  a  sense  different  from  its  ordina- 
ry signification  ?     We  think  not. 

It  will  be  observed,  that  the  law  on  the  subject  of  the 
commutation  of  punishment  is  materially  changed  by  the 
Code,  both  as  respects  the  executive  and  judicial  departments 
of  the  government,  as  will  be  seen  by  comparing  its  several 
provisions  with  the  statutes  previously  in  force.  The  power 
vested  in  the  Governor,  by  the  Code,  to  grant  "  commutations,'' 
is  an  unqualified  and  discretionary  power,  different  from  that 
formerly  possessed.  So  the  power  given  to  the  Courts  to  com. 
mnte  the  punishment  in  cases  of  petit  larceny,  is,  in  express 
terms,  a  discretionary  power — without  the  recommendation  of 
the  jury,  as  was  formerly  required.    It  is  manifest  that  the  au- 
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thora  of  the  Code,  in  revising  the  act  of  1838,  contemplated  a 
change  of  the  law.  This  is  demonstrable  from  their  dropping 
the  imperative  words  of  that  act,  and  substituting  language  of  a 
different  import  and  signification.  This  conclusion  is  placed 
beyond  doubt,  by  reference  to  sec.  41  of  the  Code,  by  which  it 
is  provided,  among  other  things,  that  all  public  and  general 
acts,  passed  prior  to  the  session  of  the  General  Assembly  of 
1857-8,  are  repealed ;  consequently,  the  act  of  1838,  ch.  29, 
is  repealed ;  and  the  only  rule  for  our  government,  upon  this 
subject,  is  that  prescribed  in  sec.  5257  of  the  Code. 

We  are  of  opinion,  therefore,  that  the  object  and  intention 
of  this  section  was  to  change  the  rule,  by  which  the  opinion 
of  the  jury  was  made  obligatory  on  the  Court ;  and  to  leave 
it  in  the  sound  discretion  of  the  Court,  upon  an  unbiassed  and 
discriminating  survey  of  the  whole  case,  to  give  effect  to  the 
opinion  of  the  jury,  or  to  refuse  to  do  so,  as  the  ends  of  pub- 
lic justice  might  seem  to  dictate.  And  in  view  of  the  respon- 
sibility resting  upon  us,  we  cannot  forbear  to  say,  that,  in  our 
judgment,  it  was  a  wise  and  salutary  change  of  the  law,  de- 
manded by  the  highest  considerations  of  public  policy,  and, 
regard  for  the  lives  of  the  community.  Experience  has  fully 
shown,  that  such  a  discretion  intrusted  absolutely  to  juries,  is 
subject  to  abuse ;  and  that  its  exercise  is  sometimes  so  indis- 
criminate and  improper,  as  to  defeat,  in  some  degree,  the  ob- 
jects of  criminal  punishment.  The  present  case  is  an  illustra- 
tion of  the  fact,  that  such  an  expression  of  opinion  by  the 
jury  is  only  to  be  accounted  for,  in  some  instances,  on  the  sup- 
position of  undue  influence,  or  a  false  sympathy,  or  as  a  com- 
promise. 

As  respects  the  suflSciency  of  the  proof  to  support  the  con- 
viction, there  can  be  no  reasonable  doubt.  From  all  the  facts 
of  the  case,  the  conviction  is  forced  upon  the  mind,  that  the 
prisoners  had  set  out  upon  a  course  of  crime,  with  the  delibe- 
rate and  desperate  determination  not  to  suffer  themselves  to  be 
brought  to  justice ;  and  that  in  pursuance  of  this  resolution, 
the  cruel  and  unmitigated  murder  of  which  they  have  been 
convicted,  was  committed. 

There  is  no  error  in  the  judgment,  and  it  will  be  a£Srmed. 
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John  Kincaid  v.  William  D.  Sharp. 

1.  Surety.  Conaimeiion  of  sees.  8660  and  3606  of  the  Code.  Surety  of 
dffmdants  embraced.  Tht»  rem<Hly  given  to  sureties  by  sees.  8G05  and 
3t»66  of  the  Code  was  designed  to  apply  in  favor  of  sureties,  in  all 
cases,  irrespective  of  tlie  attitude  of  the  parties,  as  plaintiff  or  de- 
fendant. It  applies  as  well  in  favor  of  the  sureties  of  tMe  defendant, 
in  cases  whore,  by  statutci,  tho  defendant  is  required  to  give  security, 
a?  of  the  plaintiff. 

2.  Same.  Liability  of  principal  and  counter  seniriiy.  The  giving  of 
counter  security  by  a  plaintiff  or  defendant,  upon  notice,  does  not 
exonerate  the  prior  surety  from  any  legal  liability  which  h^d  been 
fixed  upon  him  before  his  disc  barge.  He  is  only  released  from  the 
payment  of  any  costs  that  may  thereafter  accrue,  with  the  further 
right  to  demand,  that  in  case  counter  security  has  been  given,  the 
latter  shall  h^  first  made  liable  to  discharge  the  final  judgment  which 
may  be  rendered  in  the  case. 

d.  Same.  Same.  Failure  io  give  counter  security,  Furma  pauperis. 
If,  in  discharge  of  a  rule  made  upon  a  plaintifi*  or  defendant  to  give 
counter  security,  the  party  make«5  the  pn)j)er  affidavit,  and  is  per- 
mitted to  ]>ro*ecute  his  suit  in  forma  pauperis,  the  existing  surety  is 
only  discharged  from  the  paymimt  of  such  costs  as  may  thereafter 
accrue.     lie  is  not  released  from  any  pre-existing  liability. 

4.  Same.  Bond,  Recognizance,  The  statute  directs  that  a  bond  shall 
be  taken,  but  a  recognizance,  or  bond  of  record,  is  of  (Mjual  validity 
and  effect.  It  is  not  e>K*ntial  tliat  the  recognizance  shall  contain  a 
y>enalty.  It  is  sufficient,  if  the  undertaking  of  the  surety  be  that  the 
defendant  will  pay  and  satisfy  whatever  judgment  the  Court  may 
render  in  the  caM*.  Unimportant  omis.>iions  will,  if  necessary,  be 
supplied  by  intendment  of  law. 


FROM    CAMPBELL. 


Judgment  was  rendered  at  the  September  Term,  1859, 
TuRLY,  J.,  presiding,  against  Kincaid,  the  surety.  He  ap- 
pealed. 

Maynard  and  Minott,  for  the  plaintiff  in  error. 

Netherland  &  Heiskell,  for  the  defendant  in  error. 
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McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

Sharp  recovered  judgment  against  one  Hansly,  before  a 
justice  of  Campbell  county,  on  a  bill  single  for  $233,  on  the 
30th  of  May,  1857.  The  case  was  removed  into  the  Circuit 
Court,  at  the  instance  of  Hansly,  by  certiorari^  granted  by 
two  justices. 

At  the  return  term,  Hansly  was  allowed  to  file  an  amended 
and  supplemental  petition,  upon  condition  that  he  should  give 
"  good  and  sufficient  security  '*  during  that  term  for  the  prose- 
cution of  the  writ. 

On  the  next  day,  Kincaid,  the  plaintiff  in  error,  and  four 
other  persons,  appeared  and  entered  into  a  recognizance  before 
the  Court,  which  was  spread  upon  the  record,  obligating  them- 
selves, that  if  the  defendant,  Hansly,  were  cast  in  this  suit, 
"  he  shall  pay  all  costs  that  may  be  awarded  against  him ;  and 
shall  well  and  truly  pay  and  satisfy  whatever  judgment  the 
Court  may  render  in  this  cause,  or  they,  the  said  John  Kin- 
caid,** (and  four  others  by  name,)  "  will  do  it  for  him.'* 

At  a  subsequent  term  of  the  Court — Kincaid  having  given 
to  Hansly  the  five  days*  notice  required  by  law — ^it  was  or- 
dered by  the  Court  **  that  said  defendant  shall  give  counter 
security,  on  or  before  Friday,  the  tenth  instant,  or  the  said 
John  Kincaid  will  be  released  from  further  liability  as  security^ 
and  defendant's  petition  dismissed.** 

Before  the  expiration  of  the  time  limited,  the  defendant 
disclosed  to  the  Court  by  affidavit,  that  he  was  unable  to  give 
the  counter  security  required  by  the  rule  made  upon  him^ 
and  asked  to  be  permitted  to  prosecute  the  writ  of  certiorari^ 
in  forma  pauperis  ;  and  having  made  the  prescribed  affidavit, 
he  was  allowed  to  do  so.  Thereupon  it  was  ordered  that  the 
rule  for  counter  security  be  discharged ;  and  it  was  further 
ordered  "  that  John  Kincaid,  the  said  security,  be  released 
from  costs  hereafter  accruing."  To  ail  which  proceedings 
there  was  no  exception  by  either  of  the  parties. 

At  a  subsequent  term  the  case  was  submitted  to  a  jury,  and 
a  trial  was  had  on  the  merits,  which  resulted  in  a  verdict 
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in  favor  of  the  plaintiff,  affirming  the  justice's  judgment. 
Whereupon  the  Court  rendered  judgment  jointly  against  the 
defendant  and  said  Kincaid,  and  his  co-sureties  in  said  recog- 
nizance, for  the  amount  of  the  justice's  judgment,  with 
tweWe  and  a  half  per  cent,  per  annum  thereon;  together 
with  the  costs  of  suit,  up  to  the  day  of  Kincaid's  discharge, 
and  against  the  defendant  alone  for  the  residue  of  the  costs. 
And  from  this  judgment  Kincaid  appealed  in  error  to  this 
Court. 

This  proceeding  to  obtain  counter  security  was  instituted 
under  the  provision  of  the  Code,  sec.  3665,  which  is  as  fol- 
lows :  "  Sureties  for  the  prosecution  or  defence  of  any  suit 
in  law  or  equity  in  this  State,  may  be  released  from  such 
suretyship  by  giving  five  days'  notice  to  the  plaintiff,  if  in  the 
State,  and  to  his  attorney,  if  out  of  the  State,  of  his  intention 
to  move  for  a  rule  upon  him,  to  give  counter  security  to  in- 
demnify him  against  liability  as  such  surety."  The  following 
section  provides,  that  ^'  upon  notice  thus  given,  the  Court  or 
justice  shall  make  a  rule  requiring  the  plaintiff j  within  a  given 
time,  to  give  such  counter  security;  and  on  failure  of  the 
plaintiff  to  comply  with  the  rule,  the  Court  will  dismiss  the 
suit,  and  give  judgment  against  the  plaintiff  and  his  surety 
for  the  costs  already  accrued." 

By  sec.  3131,  the  clerk  is  required,  before  issuing  writs  of 
certiorari  and  supersedeas^  to  "  take  bond  from  the  party  ap- 
plying, with  good  security,  in  double  the  amount  of  the  judg- 
ment or  error  complained  of,  payable  to  the  opposite  party, 
conditioned  to  prosecute  the  writ  with  effect,  or  perform  the 
judgment  which  shall  be  rendered  in  the  cause."  And  by 
sec.  3137,  it  is  provided  that  "  upon  affirmance  of  the  judg- 
ment or  decree  below,  or  recovery  of  a  larger  amount,  or 
upon  dismissal  of  the  certiorari  for  want  of  prosecution,  or 
for  any  other  cause,  the  Court  shall  enter  up  judgmcLt  for 
the  amount  recovered  against  the  principal  and  the  sureties  to 
the  prosecution  bond,  with  interest  at  the  rate  of  twelve  and 
one-half  per  cent,  per  annum,  from  the  date  of  the  judgment 
or  decree  below,  and  all  costs." 
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We  have  cited  these  several  sections  of  the  Code  because 
the  questions  arising  upon  this  record  involve  their  construc- 
tion. It  is  supposed  that  sec.  8665,  and  the  following  section, 
do  not  apply  to  a  case  like  the  present ;  but  only  to  the  sure- 
ties of  the  plaintiff  in  any  suit,  and  not  to  the  sureties  of  the 
defendant.  This  provision  is  inartificially  framed,  and  is  in- 
complete and  wanting  in  technical  accuracy  and  precision  ; 
yet,  without  a  departure  from  the  established  principles  of 
construction,  the  defects  may  be  supplied,  so  as  to  carry  out 
the  obvious  intention  of  the  Legislature.  Section  8665, 
begins  with  the  general  provision,  that  the  "  sureties  for  the 
prosecution  or  defence  of  ani/  suit  in  law  or  equity/'  may  be 
released,  &c.  These  words  comprehend  the  present,  and  every 
other  supposable  case.  And  although,  from  the  following 
words  in  this,  and  in  sec.  3666,  the  remedy  would  seem  to 
be  restricted  to  the  sureties  of  but  one  party,  the  plaintiJBT, 
yet,  it  is  clear,  that  such  was  not  the  intention  of  the  law. 
There  can  be  no  doubt  that  the  remedy  was  designed  to 
apply  in  favor  of  sureties  in  all  cases,  irrespective  of  the  atti- 
tude of  the  parties,  as  plaintiff  or  defendant.  In  reason,  the 
law  ought  to  apply  as  well  in  favor  of  the  sureties  of  the  de- 
fendant, in  cases  where,  by  statute,  the  defendant  is  required 
to  give  security,  as  of  the  plaintiff;  and  it  would  have  been  not 
only  unjust,  but  absurd,  to  have  discriminated  between  them. 

The  omission  of  the  word  defendant  must  therefore  be  sup- 
plied, or  the  word  plaintiff  must  be  taken  to  mean  the  actor 
or  j)rincipal,  for  whom  the  applicant  surety  is  bound. 

But  it  is  further  insisted,  that  conceding  the  remedy  to  be 
applicable  to  the  sureties  of  the  party  defendant  on  the  record, 
there  is  no  authority  given  to  subject  the  discharged  surety  to 
any  liability  whatever,  except  "  for  the  costs  already  accrued." 
This,  it  is  true,  is  the  letter  of  the  law,  and  it  is  another 
singular  omission,  but  one  which,  we  think,  may  be  supplied, 
in  view  of  the  intention  of  the  Legislature,  by  construing,  in 
connection  with  this  section,  the  sections  before  cited,  (8131, 
8137.)  It  must  be  taken  to  have  been  the  intention  of  the 
Legislature,  that,  in  either  event,  the  Court  should  render  such 
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judgment  aa,  tinder  the  circumstances,  might  be  appropriate^ 
and  in  accordance  with  the  established  rights  of  the  parties. 
The  objection  resolves  itself  merely  into  this:  that  it  was 
omitted  to  express  that,  which,  from  the  whole  scope  and  ob- 
ject of  the  law,  is  necessarily  implied.  If  the  certiorari  had 
been  dismissed  for  non-compliance  with  the  rule,  it  will  be 
conceded  that  judgment  must  have  been  rendered  against  the 
surety  for  the  debt,  as  well  as  for  the  costs  which  had  accrued, 
though  this  is  not  declared.  And  upon  the  same  principle — 
though  the  rule  may  have  been  complied  with — a  like  judg- 
ment must  be  rendered. 

We  cannot  suppose,  either  from  the  letter  or  spirit  of  the 
lawy  that  anything  more  was  designed  than  to  exonerate  the 
surety  thus  discharged  from  subsequent  liability.  We  are  not 
to  suppose  that  it  was  intended  to  absolve  the  discharged 
surety  from  any  legal  liability  with  which  he  had  become  fixed 
previous  to  his  discharge.  The  liability  of  the  surety,  in  the 
present  case,  was  fixed  by  his  recognizance ;  and  from  this — 
except  as  to  costs  accruing  subsequent  to  his  discharge — ^it 
was  not  intended  to  discharge  him.  The  security  which  may 
be  demanded  by  the  surety,  is  "  counter  security  to  indemnify 
him  against  his  liability  as  such  surety.'*  And  while  it  is  true, 
that  the  giving  of  such  counter  security  inures  to  the  benefit 
of  the  adverse  party  in  the  suit,  yet  this  was  not  the  object 
of  the  law.  It  was,  if  possible,  to  save  harmless  the  first 
surety.  Hence,  the  effect  of  such  counter  security  is  not  to 
discharge  the  previously  fixed  liability  of  the  first  surety. 
That  remains  as  before.  lie  is  only  relieved  from  future  costs ; 
with  the  further  right  to  demand  that,  in  case  counter  security 
has  been  given,  the  latter  sureties  shall  be  first  made  liable  to 
discharge  the  final  judgment  which  may  be  rendered  in  the 
case.  But  whether  or  not  counter  security  be  given,  the  first 
surety  is  unquestionably  liable  upon  his  bond,  in  the  event 
the  condition  thereof  shall  not  have  been  performed  by  his 
principal,  except  as  to  the  costs  of  suit  which  may  have 
accrued  after  the  time  of  his  discharge. 
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The  exceptions  to  the  recognizance  are  not  tenable.  True, 
the  statute  directs  that  a  ^^bond"  shall  betaken;  but  un- 
questionably an  obligation  of  record,  entered  into  before  the 
Court,  is,  for  all  praciical  purposes,  of  at  least  equal  validity 
and  effect. 

The  recognizance  does  not,  in  express  terms,  bind  the  party 
to  "prosecute  the  suit  with  effect;"  nor  is  it,  in  terms,  "to 
the  opposite  party."  These  omissions,  however,  under  the 
modern  practice  of  our  Courts,  are  unimportant,  and  will  be 
supplied,  if  necessary,  by  intendment  of  law.  The  objection 
that  the  recognizance  contains  no  penalty^  is  alike  untenable. 
The  undertaking  of  the  surety  of  record  is,  that  the  defend- 
ant will  pay  and  satisfy  whatever  judgment  the  Court  may 
render  in  the  case ;  and  this  is  in  substantial  compliance  with 
the  requirement  of  the  law. 

No  question  has  been  made  as  to  the  power  of  the  Court  to 
permit  the  defendant  to  further  prosecute  his  certiorari  with- 
out security. 

By  sec.  3133,  it  is  provided  that  "  no  iupersedeas  shall 
issue  upon  application  in  forma  pauperisy  without  express 
order  of  the  Judge  dispensing  with  security."  The  question, 
whether  or  not  this  was  a  proper  case  for  dispensing  with 
security,  and  whether  or  not  the  action  of  the  Court  in  this 
case  was  equivalent  to  an  express  order  of  dispensation,  not 
being  made,  will  be  left  undetermined  until  properly  pre- 
sented. 

Judgment  affirmed. 
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The  State  v.  Mary  A.  Willis. 

Criminal  Law.  Indictment  Record  of  its  being  returned  into  Court. 
AmnidmtjU,  Code,  §  5242.  In  misdemeanors,  the  minutes  of  the 
Court  should  show  that  the  indictments  are  returned  into  Court.  But 
an  omission  to  do  so  15  not  fataL  If  brought  to  the  notice  of  the 
Court,  by  motion  to  quash  or  otherwise,  at  the  term  the  indictment  is 
found,  the  defect  should  be  supplied ;  if  at  a  subsequent  term,  the  en- 
try should  be  made  nunc  pro  tune.  By  section  5242  of  the  Code,  this 
objection  is  not  available  after  verdict. 


FROM    CLAIBORNE. 


The  indictment  was  quashed  at  the  September  Term,  1859, 
Patterson,  J.,  presiding.     The  State  appealed. 

Head,  Attorney  General,  for  the  State. 

Thomas,  for  the  defendant. 

Caruthbrs,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  by  the  State  from  a  judgment  of  the  Gir^ 
cuit  Court  of  Claiborne,  quashing  an  indictment  against  the 
defendant  for  an  assault  and  battery,  upon  the  ground  that 
there  was  no  entry  upon  the  minutes  showing  that  the  indict- 
ment had  been  returned  into  Court  by  the  grand  jury. 

The  motion  was  made  at  the  next  term  after  the  indictment 
was  found,  and  before  trial. 

The  Court  is  not  bound  to  quash  an  indictment  or  present- 
ment at  all,  but  may,  at  discretion,  leave  the  party  to  demur 
or  plead  in  abatement.  Meigs'  R.,  192 ;  1  Chit.  C.  L.,  299 ; 
1  Dev.  &  Bat.,  195. 

Bat,  perhaps,  the  Court  may  quash  in  a  proper  case  without 
putting  the  defendant  to  his  plea  or  demurrer  for  the  same 
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matter.  Admitting  that  to  be  so,  is  the  ground  sufficient  in 
this  case  ? 

In  Chappel  v.  The  State,  8  Yer.,  166,  a  case  of  petit  lar- 
ceny, the  Court  arrested  the  judgment  because  there  was  no 
record  evidence  that  the  indictment  had  been  returned  into 
Court  by  the  grand  jury.  In  Blevins  v.  The  State^  Meigs' 
R.,  82,  in  a  case  of  assault  and  battery,  the  case  is  recognized 
as  law,  but  it  is  said  that  it  goes  to  the  verge  of  the  law,  and 
is  doubted  in  a  note  by  the  reporter.  In  Henry  t.  The  State, 
4  Hum.,  272,  the  previous  cases  are  "  adhered  to  as  the  set- 
tled law  of  the  Court,"  In  all  these  cases,  the  objection  was 
taken  after  the  trial.  By  the  act  of  1862,  carried  into  the  Code, 
sec.  5242,  the  law  on  that  point  was  changed,  and  the  objec- 
tion obviated  after  trial  and  conviction.  The  Legislature 
went  no  further  than  to  provide  for  the  cases  decided  by  the 
Court.  It  has  never  been  decided,  that  this  omission  of  the 
clerk  can  be  made  available  in  any  mode  by  a  defendant  be- 
fore trial.  The  question  is  new  in  that  aspect.  The  indict- 
ment is  signed  by  the  officer  of  the  State,  endorsed,  "  a  true 
bill,"  by  the  foreman  of  the  grand  jury  by  his  official  signa- 
ture, and  is  placed  upon  the  docket  for  trial.  It  savors  of 
form  more  than  substance,  to  make  it  material  that  an  entry 
should  be  made  by  the  clerk,  that  it  was  returned  into 
Court.  How  else  could  it  be  placed  on  the  docket  ?  But  this 
should  be  done  to  make  the  record  perfect.  Yet,  the  diffi- 
culty may  be  removed  by  ordering  an  entry  to  be  made  upon 
the  minutes  at  the  time,  if  it  be  brought  to  the  notice  of  the 
Court  at  the  same  term ;  but  if  at  the  following  term,  as  in 
this  case,  instead  of  sustaining  the  motion  to  quash,  the  Court 
should  order  the  entry  to  be  made  nunc  pro  tunc. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
trial. 
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Isaac  H.  Mayfield  v.  Chakles  M.  McLart. 

Stay  or  Execution.  Acknowledgment  of  liability.  The  acknowledg- 
ment of  a  supposed  legal  liability,  when  none  exists,  does  not  bind 
the  party  making  such  acknowledgment.  Hence,  if  a  person's  name 
is  entered  as  stayor,  under  circumstances  that  will  not,  legally,  bind 
him,  a  subsequent  admission  of  his  liability  will  not  preclude  him  from 
contesting  the  legality  of  the  stay. 


FROM   POLK. 


This  cause  was  brought  up  to  the  Circuit  Court  by  a  writ  of 
certiorari.  The  presiding  Judge,  Gaut,  being  of  opinion  that 
the  stayor  was  liable,  refused  the  motion  to  quash  the  execu- 
tion, as  to  him.     He  appealed. 

Gaut  and  Hotle,  for  the  plaintiff  in  error. 

Tbewhitt,  for  the  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

On  the  13th  of  June,  1857,  McLary  recovered  judgment 
before  a  justice  of  Polk  county  against  Susan  Mayfield  and 
others,  for  the  sum  of  $88.85 ;  and  the  name  of  Isaac  H. 
Mayfield,  ihe  plaintiff  in  error,  was  afterwards  entered  as 
stayor.  The  question  is,  whether  he  is  legally  liable  as  such, 
under  the  circumstances. 

It  was  agreed,  (as  proved  by  the  justice,)  at  the  time  of  the 
trial,  between  the  plaintiff  and  defendant  in  the  suit,  that  se- 
curity for  the  stay  might  be  taken  by  the  justice  at  any  time 
during  the  week  after  judgment  was  rendered.  Within  the 
time  limited,  Benjamin  Mayfield,  the  brother  of  the  plain- 
tiff in  error,  appeared  before  the  justice  and  stated,  that  he 
was  authorized  to  direct  the  justice  to  enter  the  name  of  said 
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Isaac  H.  Mayfield,  as  stayor,  but  no  written  authority  was 
produced,  or  alleged  to  exist.  The  justice  declined  doing  so, 
but  said  that  he,  Benjamin  Mayfield,  might  write  his  brother's 
name  on  the  docket  as  stayor,  on  his  own  responsibility,  which 
he  did.  The  justice  being  in  doubt,  as  to  the  legality  of  this 
proceeding,  had  an  interview  with  Isaac  H.  Mayfield,  on  the 
subject,  which  took  place  after  the  expiration  of  the  week 
limited  for  taking  security  for  the  stay,  and  at  a  place  more 
than  two  miles  from  the  justice's  oflSce  ;  and  in  which  conver- 
sation, upon  being  informed  of  what  had  been  done,  he  said 
it  was  all  right,  and  "acknowledged  himself  stayor;"  and 
the  justice  states,  "  that  he  afterward%  accepted  and  regarded 
him  as  the  stayor." 

On  the  foregoing  facts,  the  Circuit  Judge  held  that  said 
Mayfield  was  legally  bound  as  stayor,  and  refused  to  quash 
the  execution.  In  this  the  Court  erred.  The  act  of  Benja- 
min Mayfield,  in  writing  the  name  of  his  brother,  after  the 
justice's  refusal  to  do  so,  was  simply  a  nullity.  The  assent  of 
the  justice  to  the  doing  of  the  act,  was  of  no  eflFect.  No 
liability  whatever,  on  the  part  of  Isaac  H.  Mayfield,  was 
thereby  created.  The  subsequent  acknowledgment  of  his 
liability,  as  stayor,  by  the  plaintiff"  in  error,  is  alike  inopera- 
tive to  bind  him.  The  justice  had  no  authority  to  take  it, 
(upon  the  supposition  that  this  was  the  inception  of  plaintiff's 
liability,  as  stayor,)  because  the  period,  limited  by  the  agree- 
ment of  the  parties  for  staying  execution,  had  expired.  But, 
this  objection  aside,  it  is  very  clear,  that  the  party's  admis- 
sion of  a  supposed  legal  liability,  when  none  such  really  ex- 
isted, is  of  no  eff'ect  to  bind  him,  in  a  case  like  the  present. 
Judgment  reversed,  and  execution  quashed. 
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Elijah  Jones  et  ah  v.  Preston  and  William  Swanson. 

1.  Statute  of  Limitations.  What  will  arrest  the  running  of  the  stat- 
ute. Disability  (4  heirs.  The  fact  that  the  heira  are  under  disability 
at  the  death  of  the  ancestor,  will  not  arrest  the  running  of  the  stat- 
ute of  limitations,  if  the  adverse  possession  commenced  in  his  life- 
time. To  prevent  the  operation  of  the  statute,  suit  must  be  instituted, 
and  effectually  prosecuted,  within  the  time  prescribed  by  law. 

2.  Samk.  Same.  Abatement  of  suit  pending  at  the  death  of  the  ancestor. 
Fr/reible  entry  and  detainer.  Au  action  of  forcible  entry  and  detainer 
instituted  within  seven  years,  and  pending  at  the  death  of  the  ances- 
tor, which  is  permitted  to  abate  because  it  cannot  be  reviviMi,  or  for 
other  cause,  will  not  affect  the  bar  of  the  statute  of  limitations.  To 
do  this,  the  suit  must  be  effectually  prosecuted. 


FROM   HAWKINS. 


In  1845,  the  defendants  took  possession  of  the  land  in  con- 
troversy, under  an  assurance  of  title  purporting  to  convey  an 
estate  in  fee.  Thos.  Harmon,  the  ancestor  of  the  plaintiffs, 
commenced  an  action  of  forcible  entry  and  detainer  against 
the  defendants,  in  August,  1845.  Pending  said  action,  Harmon 
died.  An  application  was  made  to  revive  the  suit  in  the  name 
of  his  administrators ;  but  the  Court  refused  the  application. 
Subsequently,  the  Legislature  passed  an  act,  which  it  was 
thought  authorized  the  revival  of  said  suit ;  and  it  was  accord- 
ingly revived  in  the  name  of  Branch  Tucker  et  al.  This 
cause  was  taken  to  the  Supreme  Court,  and  was  there  dis- 
missed. On  the  1st  of  September,  1857,  this  action  of  eject- 
ment was  commenced  by  the  heirs  of  Harmon.  The  cause 
was  heard  before  Judge  Patterson,  on  an  agreed  case,  who 
gave  judgment  for  the  defendants,  and  the  plaintiffs  appealed. 

Hall,  for  the  plaintiffs. 

Heisebll,  for  the  defendants. 
11 
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Wright,  J.,  delivered  the  opinion  of  the  Court. 

There  can  be  no  question  that  the  judgment  of  the  Circuit 
Court  upon  the  agreed  case  was  correct. 

The  defendants,  and  those  under  whom  they  claimed,  had 
been  in  continued  adverse  possession  of  the  land  in  dispute, 
claiming  the  same  under  deeds  in  fee  simple,  ever  since 
August,  1845.  If  Thomas  Harmon,  the  ancestor  of  the 
plaintiffs,  ever  had  any  valid  title  to  this  land,  the  cause  of 
action,  as  to  him,  accrued  when  the  adverse  possession  com- 
menced— namely,  in  August,  1845 — and  he  and  his  heirs  were 
barred  by  force  of  the  statute  of  limitations,  in  seven  years 
from  that  time. 

It  can  make  no  difference  that  he  died  before  the  bar  had 
formed,  leaving  heirs  who  were  under  disability.  The  statute 
would  continue  to  run  against  them,  and  they  would  be  barred 
in  the  same  time  as  Thomas  Harmon,  had  he  lived.  This  is 
well  settled.  The  present  action,  brought  by  them  on  the  1st 
of  September,  1857,  was,  therefore,  too  late. 

The  pendency  of  the  action  of  forcible  entry  and  detainer, 
brought  by  Thomas  Harmon  in  his  lifetime,  and  which  abated 
upon  his  death,  can  be  no  answer  to  the  statute  of  limitations 
in  this  case ;  because,  by  the  express  language  of  the  statute, 
the  suit,  to  have  that  effect,  must  be  one  effectually  prosecuted 
against  the  person  or  persons  in  possession  of  the  land.  Nor- 
ment  v.  Smithy  1  Hum.,  46-48 ;  Norvell  v.  Chray's  Lessee^  1 
Swan,  96-106. 

Nor  can  it  make  any  difference  that  the  action  of  forcible 
entry  and  detainer  was  incapable  of  being  revived,  {Tucker 
et  al.  V.  Bur?i8f  2  Swan,  36)  and  that  the  heirs  of  Thomas 
Harmon,  in  order  to  test  their  title,  were  compelled  to  institute 
a  new  action.  The  statute  makes  no  exception  of  such  a 
case,  and  the  Courts  can  make  none. 

It  is  unnecessary  to  consider  what  effect  the  third  section 
of  the  act  of  1819,  ch.  28,  would  have  had  upon  the  case,  if 
the  present  action,  by  the  heirs  of  Thomas  Harmon,  had  been 
instituted  within  one  year  after  the  abatement  of  the  action 
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of  forcible  entry  and  detainer  by  his  death ;  and  whether,  on 
that  state  of  facts,  they  could  have  claimed  the  benefit  of 
the  exceptions  contained  in  that  section  ;  because  the  agreed 
case  fails  to  show  that  this  suit  was  commenced  within  one 
year  after  the  death  of  Thomas  Ilarmon  ;  and  if  we  are  per- 
mitted to  look  into  the  facts  of  the  case  of  forcible  entry  and 
detainer,  as  found  repgrted  in  Tucker  et  al.  y.  Burns,  2  Swan, 
35,  as  the  agreed  case  seems  to  contemplate,  it  will  appear  that 
the  present  suit  by  the  heirs  of  Thomas  Harmon^  was  not 
brought  until  the  expiration  of  nearly  seven  years  after  his 
death,  and  the  abatement  of  the  action  of  forcible  entry  and 
detainer.     Norment  v.  Smithy  1  Hum.,  46. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


MosEs  Swan  v.  Hannah  W.  Swan. 

Administration.  Who  entitled  to  administer.  County  Court,  Act  of 
1716,  The  act  of  1716,  giving  preference  in  the  appointment  of  ad- 
ministrators, to  the  7iext  of  kin,  is  repealed  by  the  Code,  and  the 
County  Court  is  vested  with  the  discretionary  ])ower  to  make  the  l)cst 
selection,  without  restrictions.  But,  in  cases  where  there  are  no  chil- 
dren, or  their  descendants,  preference  will  be  given  to  the  widow,  if 
she  is  competent,  since  she  is  entitled  to  the  whole  of  the  personal  («- 
tate  after  payment  of  the  debts. 


FROM   KNOX. 


This  cause  was  heard  upon  appeal  from  the  County  Court, 
Brown,  J.,  presiding. 

Baxter  &  Fleming,  for  the  plaintiflF  in  error. 
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Crozibr  &  Reese,  and  Humes,  for  the  defendant  in  error. 

Caruthers,  J.,  delirered  the  opinion  of  the  Court. 

- .  This  is  a  contest  for  the  administration,  between  the  widow 
and  brother  of  Wm.  Swan,  who  died  intestate,  in  Knox  coun- 
ty, in  November  last,  without  children,  commenced  in  the 
County  Court,  where  the  widow  prevailed,  and  the  judgment 
was  affirmed  in  the  Circuit  Court,  from  which  the  case  i& 
brought,  by  appeal,  to  this  Court. 

The  act  of  1715,  Car.  and  Nich.,  72,  gave  the  right  of  ad- 
ministration to  the  "next  of  kin.*'  In  Mar.  &  Yer.  R., 
42,  it  was  held  that  where  application  was  made  by  both  the 
next  of  kin  and  the  widow,  the  Court  might  use  its  discretion 
in  the  selection.  This  was  in  conformity  to  the  power  of  the 
Ordinary  in  England,  under  the  statute  of  Henry  the  Eighth. 
This  Court,  in  the  case  of  Wihon  v.  Frazier^  2  Hum.,  31^ 
leaves  the  question  undecided,  whether  the  act  of  1715,  de- 
prives the  widow  of  an  equal  right  with  next  of  kin,  to  admin- 
istration under  the  act  of  Henry  the  Eighth,  but  holds  that  the 
wife,  as  such,  is  not  next  of  kin.  But  that  case  does  not  set- 
tle the  question  either  way,  but  disposes  of  the  case  against 
the  widow,  upon  the  ground  that  she  made  no  contest  in  the 
County  Court,  where  the  application  must  originate,  otherwise 
the  higher  Courts  have  no  jurisdiction.  So  the  question  re- 
mains undecided  under  the  act  of  1715,  and  it  is  unnecessary 
now  to  speculate  upon  it,  as  that  act  is  no  longer  in  existence, 
except  so  far  as  it  is  adopted  in  the  Code,  ch.  2,  art.  1,  p.  445. 
That  omits  the  part  of  the  old  act  which  gives  a  preference 
to  the  next  of  kin,  and  vests  the  County  Court  with  the  dis- 
cretionary power^to  make  the  best  selection,  without  restric- 
tions. That  is  certainly  an  improvement,  as  the  next  of  kin 
may,  in  many  cases,  be  entirely  incompetent  to  perform  the 
duties  of  administrator. 

But  there  is  no  room  for  speculation  on  the  subject,  as  by 
the  41st  section  of  the  Code,  "all  public  and  general  9kcts" 
passed  prior  to  the  session  at  which  the  Code  was  adopted. 
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are  expressly  repealed.  So,  there  is  now  no  statute  giving  a 
preference  to  the  next  of  kin,  the  widow,  or  anybody  else. 
Whether  the  statute  of  Henry  the  Eighth  would  now  apply, 
and  confine  the  discretion  of  the  County  Court  to  a  selection 
t)etween  the  widow  and  next  of  kin,  when  they  apply  for  it,  we 
need  not  now  consider,  as,  if  that  be  so,  still  this  appointment 
would  be  valid  under  either  view. 

But  there  is  a  particular  propriety  in  giving  the  preference 
to  the  widow,  in  cases  where  there  are  no  children,  or  descen- 
dants, as,  since  the  act  of  1844,  she  is  entitled  to  the  \vhole 
«f  the  personal  estate,  after  the  payment  of  the  debts. 

Let  the  judgment  be  affirmed. 


The  State  v.  Isaac  Russell. 

BoA96.  Minor  may  be  ecmpelled  to  servt  as  overseer.  Code^  J  llt)5.  It 
is  the  duty  of  the  County  Court,  annually,  to  appoint  overf»ocrs  of 
the  public  roads ;  but  no  qualificationB  as  respects  ago,  or  othorwi.^e, 
are  prescribed.  The  overseer  must  be  subject  to  road  duty,  and  nui&t 
also  be  one  of  the  hands  assigned  to  work  on  the  road  over  which  he 
is  appointed;  but  there  )%  no  legal  objection  to  the  appointment  i)f 
one  who  is  under  the  age  of  twenty-one  years  ;  and  if  a  minor  is  ap* 
pointed,  he  is  subject  to  all  the  "pains  and  penalties"  im]ws<'d  by 
law  for  refusing  to  serve  and  for  neglect  of  duty. 


FROM   SEVIER, 


This  cause  was  tried  in  the  Circuit  Court  of  Sevier  county, 
Judge  TuRLEY  presiding.  The  defendant  was  acquitted,  and 
the  State  appealed. 

Head,  Attorney  General,  for  the  State. 
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Ramsey,  for  the  defendant. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  was  tried,  at  the  November  Term,  1868,  of 
the  Circuit  Court  of  Sevier  county,  upon  a  presentment  against 
him  as  overseer  of  a  public  road,  for  neglecting  to  keep  said 
road  in  repair. 

A  special  verdict  was  returned  by  the  jury,  finding  that  the 
road  was  out  of  repair  as  charged  in  the  presentment ;  and 
likewise  finding,  that  the  defendant,  at  the  time  of  his  appoint- 
ment as  overseer,  and  also  at  the  time  said  presentment  wa& 
made,  was  over  the  age  of  eighteen,  but  under  the  age  of  twen- 
ty-one years ;  and  referring  the  question  of  law  to  the  Court, 
whether,  by  reason  of  his  minority^  the  defendant  was  liable 
to  serve  as  overseer,  or  subject  to  prosecution  for  his  failure 
to  perform  the  duties  enjoined  upon  overseers  ?  If  so,  they 
found  him  guilty ;  if  not,  then,' they  found  him  not  guilty. 

Upon  this  verdict  the  Court  discharged  the  defendant,  and 
the  Attorney  General,  on  behalf  of  the  State,  prosecuted  aa 
appeal  in  error  to  this  Court. 

The  simple  question  is,  whether  a  person  under  the  age  of 
twenty- one  years,  is  subject  to  be  appointed  an  overseer? 

We  think  he  is.  By  sec.  1195,  of  the  Code,  all  free  per- 
sons, not  under  the  age  of  eighteen,  nor  over  forty-five,  (unless 
within  some  one  of  the  exceptions  therein  stated,)  are  bound 
to  work  on  the  public  roads.  The  County  Court  is  required 
to  make  annual  appointments  of  overseers  of  the  public 
roads :  but  no  qualifications,  as  respects  age  or  otherwise,  are 
prescribed.  The  overseer  must,  of  course,  be  a  person  sub- 
ject to  road  duty ;  and  he  must  likewise  be  one  of  the  number 
of  persons  assigned  to  work  on  the  particular  road.  And  we 
perceive  no  valid  objection,  in  law,  to  the  appointment  of 
any  one  as  overseer,  who,  by  law,  is  subject  to  work  on  the 
road.  There  may  be  obvious  prudential  reasons  for  declin- 
ing to  appoint  a  person  of  immature  years  to  fill  the  place  of 
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an  overseer ;  but  this  is  a  matter  intrusted  to  the  discretion 
of  the  appointing  power. 

It  is  certainly  no  legal  objection  to  the  appointment  of  a 
person,  under  the  age  of  twenty-one,  that  an  overseer  is  sub- 
ject to  ^' pains  and  penalties"  for  refusing  to  serve,  and 
for  neglect  of  duty.  If  he  could  claim  exemption  from  ser- 
vice, as  overseer,  on  the  ground  of  his  minority^  for  the  same 
reason  he  might  claim  to  be  exempt  from  road  duty  altogether, 
as  well  as  from  other  public  duties  and  burthens  imposed  by 
law  on  minors  as  well  as  adults. 

The  rule  of  the  common  law,  which  secures  to  persons 
under  the  age  of  twenty-one  years  certain  privileges  and 
exemptions,  is  a  rule  of  expediency,  subject  to  be  modified  or 
changed,  at  the  pleasure  of  the  Legislature,  as  public  policy 
may  seem  to  require.  Public  duties  are,  and  may  be  enjoined 
upon  minors  by  positive  law,  and  their  observance  enforced 
by  forfeitures  or  penalties ;  and,  in  such  cases,  the  minority 
of  the  person  furnishes  no  ground  of  defence.  To  this  extent, 
the  disability,  as  well  as  the  protection  of  the  common  law 
rule,  is  removed,  and,  for  the  particular  purpose,  the  minor  is 
constituted  a  person  suijurisj  and  is  amenable  as  such. 

And  even  at  the  common  law,  duties  and  trusts  may  be  im- 
posed on  minors;  against  liability  for  the  due  performance  of 
which,  non-age  constitutes  no  ground  of  defence. 

The  judgment  will  be  reversed,  and  judgment  will  be  here 
rendered  on  the  verdict,  for  a  fine  of  five  dollars,  and  costs 
of  the  prosecution. 


William  Barton  v.  William  Trent,  for  the  use  of  Cope. 

1.  Witness.  Eifidence,  When  a  jmrty  to  the  record  competent.  Code, 
I  381 0.  Prior  to  the  adoption  of  the  Code,  a  party  to  the  record,  al- 
though not  interested,  was  an  incompetent  witness.     This  general 
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principle  is  so  far  changed  by  section  8810  of  the  Code,  as  to  render 
a  person  a  competent  witness,  although  his  name  is  used  as  a  party  on 
the  record,  if  he  has  no  legal  interest  in  the  subject  matter  of  the  suit- 
But  if  he  is  interested  in  the  subject  matter,  he  is  incompetent,  not 
only  upon  general  principles,  but  under  the  provisions  of  the  Code. 

Same.  Same.  Same,  Bills  and  notes.  Transfer  hy  delivery.  JLia- 
biliiy  of  payee.  If  the  payee  of  a  note  transfer  the  same  by  delivery, 
without  indorsement,  there  is  an  implied  warranty  that  the  note  is 
not  forged  or  fictitious  ;  and  if  its  genuineness  is  put  in  issue  by  the> 
plea  of  non  est  factum^  the  payee  and  his  wife  are  incompetent  wit- 
nesses. In  the  absence  of  fraud  or  a  special  undertaking,  the  payee  is 
not  liable,  if  the  maker  of  the  note  prove  to  be  insolvent. 

Depositions.  Exceptions  to.  Practice.  A  general  objection,  to  the 
competency  of  evidence  in  a  deposition,  made  on  the  trial,  will  be 
available,  although  no  exception  is  taken  to  the  evidence  at  the  time 
the  deposition  is  taken. 


PROM   HAWKINS. 


Verdict  and  judgment  for  the  plaintiff,  before  Judge  Pat- 
terson.    The  defendant  appealed. 

M.  T.  &  L.  C.  Hatnbs,  for  the  plaintiff  in  error. 
Nbtherland  &  Heiseell,  for  the  defandant  in  error. 
McKinney,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  upon  a  note  under  seal,  alleged 
to  have  been  executed  by  Barton  to  Trent,  and  by  the  latter 
transferred,  by  delivery,  to  Cope.  The  suit  was  instituted  in 
the  name  of  Trent,  the  payee,  for  Cope's  use.  The  defend- 
ant pleaded  the  general  plea  of  non  est  factum.  Verdict  and 
judgment  were  for  the  plaintiff,  and  the  case  is  brought  here 
by  an  appeal  in  error. 

On  the  trial,  the  deposition  of  William  Trent,  the  payee, 
and  nominal  plaintiff  on  the  record,  was  offered  as  evidence 
for  the  plaintiff,  to  disprove  the  plea  of  non  est  factum^  which 
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was  the  only  defence  relied  on ;  and  the  deposition  of  Mar- 
garet Trent,  wife  of  said  William  Trent,  was  also  offered  as 
eTidence  for  the  plaintiff.  To  the  reading  of  these  depositions 
as  evidence  to  the  jury,  a  general  objection  was  urged  by  the 
defendant — not  specifying  the  ground  of  exception.  This  ob- 
jection was  overruled,  and  the  evidence  was  admitted.  In 
this,  it  is  alleged  the  Court  erred. 

Prior  to  the  adoption  of  the  Code,  it  was  settled  by  re- 
peated adjudications  of  this  Court,  that  the  party  in  whose 
name  a  suit  was  brought  for  the  use  of  another,  could  not  be  a 
witness  in  favor  of  the  beneficiary.  7  Yer.,  297 ;  6  Hum.,  405 ; 
9  Yer.,  480.  But  it  is  insisted  that  this  rule  is  abrogated 
by  sec.  3810  of  the  Code,  which  is  as  follows :  "A  nominal 
plaintiff,  or  naked  trustee,  shall  not  be  incompetent  as  a  wit- 
ness on  account  of  his  being  a  party  to  the  record."  The  mean- 
ing of  this  provision  is  obvious  enough.  The  intention  was 
simply  this,  that  a  person  having  no  legal  interest  in  the  sub- 
ject matter  of  the  suit,  should  not  be  held  incompetent  as  a 
witness  on  the  mere  technical  and  abstract  ground  of  his  name 
being  used  as  a  party  on  the  record. 

If  this  be  a  correct  exposition  of  the  provision  of  the  Code, 
the  objection  to  the  competency  of  Trent,  the  payee  in  the 
note,  is  not  obviated  thereby.  This  is  obvious  from  the  very 
nature  of  the  issue  made  in  the  case,  which  impeaches  the 
genuineness  of  the  note  sued  on. 

It  is  certainly  true,  that  a  party  who  transfers  a  note  to 
another  by  mere  delivery,  without  indorsement,  is  not  liable 
— ^in  the  absence  of  fraud  or  special  undertaking — though 
the  note  turn  out  to  be  of  no  value,  by  reason  of  the  insol- 
vency of  the  maker.  But  although  he  does  not,  in  general, 
warrant  the  solvency  of  the  maker  of  the  note,  yet  it  is  well 
settled  that  he  does  warrant  that  the  note  is  not  forged  or  fic- 
titious. Byles  on  Bills,  (4th  Am.  ed.)  224,  227,  top;  Story 
on  Prom.  Notes,  sec.  118. 

It  is  true  that  this  is  merely  an  implied  warranty ;  still,  it 
is  of  no  less  force  than  if  it  were  express. 

Inasmuch,  then,  as  the  genuineness  of  the  note  is  directly 
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ill  issue  by  the  defendant's  plea  of  non  est  factum ;  and  as 
Trent  would  be  liable  on  hie  implied  warranty,  in  the  event 
of  the  plaintiflf's  failure  to  recover,  it  is  clear  that  he  is  in- 
competent, on  the  ground  of  interest,  as  well  upon  general 
principles,  as  under  the  provision  of  the  Code. 

It  is  true,  that,  by  the  terms  of  the  transfer,  Trent  might 
have  exempted  himself  from  this  liability  which  the  law  casts 
upon  him,  but  this  he  neglected  to  do.  The  incompetency 
mig!it  also  have  been  removed  by  a  release  from  the  plaintiff; 
but  no  such  release  was  given.  The  mere  statement  of  Trent, 
in  his  deposition,  that  he  has  no  interest  in  the  event  of  the 
suit,  goes  for  nothing  except  to  show  his  ignorance  of  the  legal 
liability  resting  upon  him. 

But  it  is  urged  by  the  defendant  in  error,  that  the  ques- 
tion of  the  competency  of  Trent,  cannot  be  considered  as 
properly  arising  under  our  practice — the  objection  to  the  de- 
position being  general. 

The  deposition  was  taken  without  cross-examination.  There 
was  no  exception  taken  until  the  deposition  was  offered  in 
evidence  on  the  trial,  when,  as  appears  from  the  bill  of  excep- 
tions, the  defendant  *' excepted  to  the  reading  of  the  depo- 
sition.'* 

By  the  uniform  course  of  decision  of  this  Court,  an  objec- 
tion to  the  competency  of  a  witness  is  available  upon  a  gener- 
al exception  to  his  deposition.  10  Hum.,  16 ;  1  Swan,  57  ; 
Id.  333;  2Sneed,  637,  645. 

And  the  omission  to  except  to  the  competency  of  the  wit- 
ness, at  the  time  of  taking  the  deposition,  does  not  preclude 
the  party  from  doing  so  at  the  trial. 

It  is  scarcely  necessary  to  observe,  that  Trent  being  incom- 
petent as  a  witness,  his  wife  was  equally  so. 

The  judgment  will  be  reversed,  and  the  case  remanded  for 
a  new  trial. 
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Sale  oy  Lanp.  Omvcrsion  of.  Husband,  Descent  and  diatribuiion. 
A  sale  of  land  under  a  decree  of  Court,  is  complete  upon  confirmation 
of  the  report  of  sale,  and  not  before.  This  action  of  the  Court  is  ne- 
cessary, to  change  the  character  of  the  property  from  realty  to  per- 
sonalty ;  and  if  a  feme  covert,  owning  real  estate,  which  has  thas  been 
sold,  dies  before  the  confirmation  of  the  sale,  without  issue,  the  pro- 
ceeds of  the  land  go  to  her  brothers  and  sisters ;  and  not  to  her  hua- 
band.  Otherwise,  if  the  sale  had  been  confirmed  and  the  conversion 
rendered  complete. 


FROM   QREBNE. 


The  Court  below,  Judge  Patterson  presiding,  pronounced 
a  decree  in  favor  of  the  husband ;  and  the  cause  was  brought 
up  bj  appeal.  The  facts  are  stated  in  the  opinion  of  the 
Court. 

Mii^iGAN,  for  the  petitioners. 

Caruthbrs,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioners  are  the  heirs  of  Sebert  Jewel,  who  died  in 
Greene  county,  intestate,  leaving  real  estate,  which  was  sold 
in  this  proceeding  for  partition.  A  house  and  lots  in  Green- 
ville were  sold  by  the  commissioner  on  the  8d  of  May,  1858, 
under  a  decree  made  at  the  February  Term  of  the  Circuit 
Court.  The  sale  was  reported  to  the  June  Term,  and  then 
confirmed.  Between  the  sale  and  the  confirmation,  Elizabeth 
Biggs,  wife  of  Elbert  Biggs,  died  without  issue.  Upon  this 
state  of  facts,  the  question  arose,  and  is  now  presented  to  us, 
whether  the  husband,  as  administrator,  or  the  brothers  and 
sisters  of  Elizabeth,  take  her  share  of  the  proceeds.  The 
Circuit  Judge  decided  in  favor  of  the  husband. 
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If  the  conversion  of  the  realty  into  personalty  was  com- 
plete at  the  time  of  her  death,  this  would  certainly  be  correct. 
In  that  case,  the  property  of  the  wife  would  be  a  chose  in 
action,  and  not  realty,  and  would,  consequently,  go  to  the 
husband  as  such,  upon  administration  on  her  estate.      In 
Jones  V.  Walkupy  5  Sneed,  137,  this  was  held  to  be  so,  where 
the  land  of  the  wife  had  been  sold  under  a  proceeding  of  this 
kind,  and  the  sale  confirmed^  though  the  notes  for  the  con- 
sideration had  not  been  collected  at  the  time  of  her  death. 
We  held,  in  that  case,  as  we  have  in  all  aspects  of  the  ques- 
tion which  have  come  before  us,  that  these  sales  were  complete 
upon  the  confirmation  of  the  report  of  sale,  and  not  before. 
This  act  of  the  Court  is  necessary  to  change  the  character  of 
the  property  from  realty  to  personalty,  and  without  it,  the 
rights  of  all  parties,  as  to  the  proceeds,  would  remain  as  if 
there  had  been  no  sale.     If,  then,  the  mutation  of  the  realty 
into  personalty,  had  not   been   accomplished   by  what  had 
occurred  at  the  time  of  the  wife's  death,  the  marital  right 
could  not  attach,  and  the  proceeds  would  go  to  the  heirs  of 
the  wife,  as  the  land  would  have  done  in  case  no  sale  had  been 
made.     The  case  of  Jones  v.  Walkup,  before  referred  to,  and 
the  authorities  there  cited,  though  upon  a  different  aspect  of 
the  question,  is,  in  its  principle,  conclusive  of  this  case.     In 
that  case,  we  say,  in  relation  to  the  necessity  and  effect  of 
confirmation :     "  This  act  of  the  Court  completes  the  con- 
tract, and  the  nature  of  the  property  and  rights  of  the  par- 
ties are  instantly  changed.    The  purchaser  is  then  entitled  to 
the  land,  and  the  former  owner  the  money.     It  is  different 
before  confirmation,  because  the  sale  is  incomplete.'*     The 
proposition  in  this  case  is  the  converse  of  that,  and  if  we 
were  right  then,  we  must  be  now.     If  the  confirmation  by  the 
Court  be  indispensable  to  work  the  change  in  the  nature  of 
the  property  and  the  rights  of  the  parties,  it  must  necessarily 
follow,  that  before,  and  without  this,  there  is  no  such  change. 

So  we  hold,  that,  at  the  death  of  Elizabeth,  although  her 
land  had  been  sold,  yet,  as  the  sale  was  not  completed  by  con- 
firmation,  the  conversion  had  not  taken  place,  and,  therefore, 
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her  interest  in  the  proceeds  of  the  sale  goes  to  her  heirs  at 
law,  being  her  brothers  and  sisters,  as  she  had  no  issue,  and 
not  to  her  surriving  husband. 

The  judgment  in  favor  of  the  right  of  the  husband  is  there- 
fore  reversed,  and  the  case  remanded. 


RicEARD  J.  Wilkins  v.  W.  D.  Mat  et  al. 

Chan'cery  Practice.  When  the  answer  simply  makes  up  an  issue. 
If  an  answer  in  Chancery  is  founded,  merely  on  information,  it  has 
no  other  effect  than  to  make  up  an  isssuo  between  the  parties  ;  and,  in 
such  case,  the  weight  of  evidence  controls  the  determination  of  the 
issue. 

Sale  of  Real  Estate.  Registration,  Execution.  As  between  the 
parties  to  a  deed  the  title  passes  without  registration  ;  and  the  vendee 
of  land  under  an  unregistered  deed,  has  such  an  inchoate  legal  title  as 
subjects  the  land  to  execution  at  law  for  his  debts. 
Same.  Same,  Recognizance.  Lien.  This  being  so,  the  ^i<;n  of  a  re- 
cognizance entered  into  by  the  vendee  would  bind  the  land,  and  a  sale 
made  under  a  judgment  upon  the  recogniznce  would  vest  a  valid  le- 
gal title  in  the  purchaser. 

Estoppel.  What  amounts  to.  When  it  operates  upon  heirs.  If  the 
owner  of  land  has  knowledge  of  the  fact,  that  another  assumes  to  be 
owner  of  the  same,  and  as  such  enters  into  a  recognizance,  creating  a 
lien  on  the  land  in  favor  of  the  State ;  and  makes  no  objection  there- 
to, both  parties,  as  well  as  their  heirs,  would  be  estoppedy  as  against 
the  purchaser  who  acquired  the  title  under  such  lien. 


FROM   KNOX. 


The  bill  was  dismissed  by  Chancellor  Lucky.     The  com- 
plainants appealed. 

T.  C.  Lyon,  for  the  complainant. 
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Trigg,  Temple  and  Hall,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  to  enjoin  the  prosecution  of  an  action  of 
ejectment,  brought  by  the  defendants  against  the  complain- 
ant, for  the  recovery  of  a  tract  of  land  lying  in  Knox  county. 
It  appears  that  the  complainant  purchased  said  land  at  ex- 
ecution sale,  on  the  :JOth  of  June,  1838,  and  that  it  was  con- 
veyed to  him  shortly  thereafter,  by  a  deed  from  the  sheriff; 
and  that  he  has  been  in  possession  thereof  ever  since  the  date 
of  his  purchase. 

The  land  was  sold  by  the  sheriif,  as  the  property  of  the 
defendant,  William  Clark,  who  had  been  in  possession  of  the 
same  for  about  twelve  years  preceding  said  sale,  claiming  to 
hold,  as  is  alleged  in  the  till,  under  a  purchase  from  his 
brother,  Hugh  M.  Clark.  The  bill  charges,  that  said  William 
Clark  paid  his  brother  for  said  land,  and  received  a  deed  of 
conveyance  from  him  for  the  same ;  but  said  deed  appears  not 
to  have  been  registered,  and  cannot  be  found. 

William  Clark  removed  beyond  the  limits  of  this  State, 
about  the  time  of  said  execution  sale.  Hugh  M.  Clark  died 
in  1837,  prior  to  the  sale,  leaving  the  defendants,  Caroline 
and  Margaret,  his  only  heirs  at  law,  both  of  whom  were  then 
minors. 

It  further  appears,  that  at  the  June  Term  of  the  Circuit 
Court  of  Knox,  1837,  the  defendant,  William  Clark,  entered 
into  a  recognizance  before  said  Court,  in  the  penalty  of  $1500, 
for  the  appearance  of  his  son-in-law,  w^ho  stood  indicted  upon 
a  charge  o{  forgery.  This  recognizance  was  forfeited;  and 
judgment  was  entered  up  for  the  penalty,  at  the  following  Oc* 
tober  Term  of  said  Court.  Upon  this  judgment,  said  tract  of 
land  was  sold  by  the  sheriff,  and  purchased  by  the  complain- 
ant, as  above  stated. 

The  proof  shows,  that  before  entering  into  said  recogni- 
zance, the  defendant,  William  Clark,  was  sworn,  and  interro- 
gated by  the  Court ;  and  in  answer  to  the  interrogatories,  he 
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declared  on  his  oath,  that  he  owned  said  tract  of  land ;  that 
he  had  "  a  good  deed"  for  it,  and  that  it  was  free  from  incum- 
brance. 

The  hill  charges,  that  said  Hugh  M.  Clark  was  present  in 
Court,  and  heard  the  foregoing  statement  of  William  Clark ; 
and  the  proof  tends  to  support  this  allegation.  It  is  expressly 
proved,  that  he  was  in  Knoxville  on  that  day  ;  and,  on  his 
return  home  in  the  evening,  he  conversed  with  the  witness, 
Steele,  in  regard  to  William  Clark's  declaration  on  oath,  in 
response  to  the  inquiry  of  the  Court,  that  he  was  the  owner 
of  said  tract  of  land ;  and  evinced  a  knowledge  of  all  that 
had  taken  place  in  the  Court,  in  reference  to  that  matter. 
And,  in  the  same  conversation,  he  further  stated,  that  William 
Clark  ^'  had  paid  him  up  *'  for  said  land.  The  proof  likewise 
establishes,  that  about  the  year  1826,  William  Clark  paid  to 
bis  brother  Hugh  M.,  a  horse  beast,  and  two  hundred  and 
fifty  or  three  hundred  dollars  in  money,  for  said  land,  and  that 
a  deed  was  executed  by  Hugh  M.  to  William,  for  the  same. 
The  declarations  of  both  Hugh  and  William,  that  the  land 
belonged  to  the  latter,  are  proved  to  have  been  made  at  a 
period  anterior  to  the  execution  sale.  It  would  seem,  how- 
ever, from  the  statements  of  William,  that  he  was  in  debt; 
and  it  is  highly  probable,  from  his  own  declarations,  that,  for 
that  reason,  his  deed  was  not  registered. 

In  1850,  the  heirs  of  Hugh  M.  Clark,  finding  that  there 
vas  no  conveyance  of  record  from  their  ancestor  to  William 
Clark  for  said  land,  set  up  claim  to  the  same,  and  brought  an 
action  of  ejectment  for  its  recovery. 

To  enjoin  this  action,  and  to  have  the  legal  title  divested  out 
of  said  heirs,  this  bill  was  filed. 

We  are  of  opinion^  that  the  Chancellor  erred  in  dismissing 
the  bill.  The  answers  of  the  defendants,  being  founded  on 
information  merely,  have  no  other  effect  than  to  make  up  an 
issue  between  the  parties.  The  weight  of  the  evidence  suflS- 
ciently  establishes,  in  our  judgment,  that  the  land  was  pur- 
chased and  paid  for  by  William  Clark,  some  ten  or  twelve 
years  prior  to  the  execution  sale ;  and  that  the  same  was,  in 
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fact,  conveyed  by  Hugh  M.  to  William,  about  the  time  of  the 
purchase.     These  facts  being  established,  it  matters  not  that 
the  deed  was  omitted  to  be  registered.     As  between  the  par- 
ties, registration  of  the  deed  was  unimportant.     The  legal 
title  passed  from  Hugh  M.  Clark  by  the  execution  of  the 
deed;   and  though  the  deed  was  never  registered,  yet,  be- 
tween him  and  his  vendee,  the  divestiture  of  title  was  as  com- 
plete as  if  registration  had  taken  place.     In  this  view,  the 
case  is  a  plain  one  for  the  relief  sought  by  the  bill.     It  is 
well  settled,  that  the  vendee  of  land,  under  an  unregistered 
deed,  has  such  an  inchoate  legal  title,  as  subjects  the  land  to 
execution  at  law  for  his  debts.     And  if  this  be  so,  a  fortiori 
would  the  lien  of  a  recognizance  entered  into  by  him,  bind  the 
land  thus  held.     But,  again,  if  Hugh  M.  Clark  were  present, 
and  had  knowledge  of  the  fact — as  can  scarcely  be  regarded 
doubtful — that  William  Clark  assumed  to  be  owner  of  the  land, 
and  as  such,  by  his  recognizance,  created  a  lien  thereon  in 
favor  of  the  State ;  the  former,  no  less  than  the  latter,  would 
be  estopped,  as  against  the  complainant,  who  acquired  title 
under  such  lien,  to  set  up  claim  to  the  land ;  and  of  course 
the  estoppel  would  operate  equally  upon  his  heirs. 

Upon  the  whole  case,  we  are  of  opinion  that  the  complain- 
ant is  entitled  to  a  decree.  The  decree  of  the  Chancellor 
will,  therefore,  be  reversed. 


Jane  Rhea  v.  Matthew  Allison  et  al 

Improvbments.  Void  sale.  Lien.  RenU.  If  a  party  is  put  in 
pos^scssion  of  land  by  the  owner,  upon  an  invalid  sale,  which  the 
owner  fails  or  refuses  to  complete ;  and,  in  the  expectation  of  the  per- 
formance of  the  contract,  pays  the  purchase  money,  and  makes  im- 
provements, a  Court  of  Equity  will  directly  and  dciivdy^  upon  a  bill 
filed  against  the  owner  for  an  account,  make  restoration  of  the  pur- 
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chase  money,  and  compensation  to  the  full  value  of  all  the  improve- 
ments to  the  extent  they  have  enhanced  the  value  of  the  land,  de- 
ducting renta  and  profits ;  and  will  hold  the  land  as  suhject  to  a  lien 
therefor. 

Samk.  Same.  When  the  lien  attaches.  Notice.  This  equity  exists 
so  soon  as  the  purchase  money  is  paid,  or  the  improvements  are  made, 
and  attaches  itself  upon  the  land  ;  and  becomes  operative  against  the 
owner,  or  a  purchaser  IVom  him  with  notice,  actual  or  constructive. 

LiKX.  Im^provemenU.  Prior  equity.  Removal  of  incumbrance.  If 
such  owner  had  purchased  the  land,  and  a  part  of  the  purchase  money 
remained  due,  and  was  a  lien  upon  the  same,  and  his  second  vendee 
had  removed  said  incumbrance  by  discharging  the  vendor's  lien,  to 
that  extent  he  would  have  priority,  and  his  lien  would  be  superior  to 
that  of  the  first  vendee  under  the  invalid  sale. 

I KNOCBNT  Purchaser.  How  thie  defence  to  he  made.  Answer.  An 
answer  relying  upon  the  defence  of  an  innocent  purchaser,  must  con> 
tain  all  the  certainty  of  a  plea.  The  defendant  must  aver  that  his 
vendor  was  seized  in  /««,  or  pretended  to  be  seized  infee^  &c. 

Sams.  Transfer  in  due  course  of  trade*  Consideration.  Endorser 
and  endorsee.  The  suspension  or  satisfaction  of  a  precedent  debt  is 
not  a  sufiicient  consideration  to  give  the  endorsee  of  a  bill  or  note 
the  position  of  a  bona  fide  innocent  purchaser,  as  against  the  equity  of 
a  third  party,  enforcible  against  the  endorser.  Such  endorsee  parts 
with  nothing,  sustains  no  loss,  and  incurs  no  liability  by  reason  of  the 
endorsement. 

Samk.  Same.  Same.  Applicable  to  real  estate.  The  conveyance  of 
laud,  in  payment  of  an  antecedent  debt,  does  not  put  the  conveyce  in 
the  position  of  a  purchaser  for  value,  nor  entitle  him  to  the  protec 
tion  of  a  Court  of  Equity. 


FROM   KNOX. 


The  complainant  purchased  from  Williams  an  unimproved 
lot,  in  Knoxville,  at  the  price  of  $400.  She  paid  $60  in 
cash.  The  purchase  was  by  parol ;  but  the  complainant  took 
possession  of  the  lot,  and  proceeded  to  make  valuable  im- 
provements thereon.  Williams  afterwards  conveyed  the  same 
lot  to  Allison,  who  instituted  an  action  of  ejectment  against 
the  complainant  to  recover  the  premises.  This  bill  was  filed 
enjoining  the  action  at  law,  and  seeking  an  account  for  im- 
12 
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provementa  and  the  purchase  money  paid ;  and  asked  that 
the  same  be  declared  a  lien  upon  the  lot.  Chancellor  Lucky 
dismissed  the  bill.     The  complainant  appealed. 

T.  C.  Lyon  and  Jas.  R.  Cocke,  for  the  complainant, 

Crozier  &  Reese,  for  the  defendants. 

Wright,  J.>  delivered  the  opinion  of  the  Court, 

It  is  settled,  in  this  State,  that  where  a  man  is  put  in  pos- 
session of  land  by  the  owner,  upon  an  invalid  or  verbal  salt^ 
which  the  owner  fails  or  refuses  to  complete,  and  in  the  ex- 
pectation of  the  performance  of  the  contract,  makes  improve- 
ments, a  Court  of  Equity  will  directly  and  actively,  upon  a 
bill  filed  by  him  against  the  owner  for  an  account,  make  him 
compensation  to  the  full  value  of  all  his  improvements,  to  the 
extent  they  have  enhanced  the  value  of  the  land,  deducting 
rents  and  profits,  and  will  treat  the  land  as  subject  to  a  lien 
therefor.  Herring  ^  Bird  v.  Pollard's  ExWb^  4  Hum.,  862  ; 
Humphreys  v.  Holtsinger,  8  Sneed,  228-230.  The  same  rule 
must  apply  to  purchase  money  paid  upon  the  faith  of  the 
contract. 

These  decisions  go  beyond  the  doctrine  of  the  English 
Courts,  which  only  allowed  the  value  of  the  improvements^ 
upon  the  ground,  either  that  there  was  some  fraud,  or  where 
the  aid  of  a  Court  of  Equity  was  actively  sought  by  the 
oAvner  to  get  possession  of  the  estate.  2  Story's  Eq.,  §  1238. 
Judge  Story,  and  other  law  writers,  speak  of  it  as  an  implied 
trust,  or  lien  upon  the  estate  itself ;  while,  in  other  authorities, 
it  is  called  an  equity.  This  equity  exists  so  soon  as  the  im- 
provements are  made — attaches  itself  upon  the  land — ^and 
becomes  operative  against  the  owner,  or  a  purchaser  from  hina 
with  notice,  actual  or  constructive. 

In  such  a  case,  the  party  making  the  improvements  having 
acted  bona  fide  and  innocently,  the  owner,  who  has  received  a 
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substantial  benefit,  ought,  ex  cequo  et  bono^  to  pay  for  such 
benefit     2  Story's  Eq.,  sees.  1236-1237. 

In  this  case,  aside  from  the  proof,  we  think  we  are  warrant- 
ed in  the  assumption,  that  complainant  made  the  improve- 
ments upon  the  lot  in  question  under  the  verbal  sale  from  M. 
W.  Williams,  as  stated  in  her  bill.  The  answer  of  the  de- 
fen  dant,  Allison — if  not  to  be  taken  as  a  direct  admission — 
is  too  faint  in  its  denials  to  call  for  proof  on  the  part  of  the 
complainant. 

The  only  question  then  is,  whether  he  had  notice  of  her 
equity?  And  as  to  this — if  we  disregard  the  evidence  filed, 
for  which  wc  see  no  reason — there  can  still  be  no  question 
upon  his  answer.  He  took  the  lot  of  Williams  in  payment  of 
a  pre-existing  debt.  And  besides,  his  answer — if  he  mean  to 
rely  upon  the  defence  of  an  innocent  purchaser — should  have 
contained  all  the  certainty  of  a  plea.  And,  in  this  respect, 
it  is  fatally  defective.  It  does  not  aver  that  Williams,  of 
whom  he  claims  to  have  purchased,  was  seized  in  fee,  or  pre- 
tended to  be  so  seized,  and  was  in  possession  of  the  l«t  at  the 
time  when  he  executed  the  purchase  deed,  though,  as  stated 
in  the  answer,  the  conveyance  purported  an  immediate  trans- 
fer of  the  possession.  And  we  apprehend  that  no  such  aver- 
ment could,  in  truth,  have  been  made.  This  answer,  in  many 
other  essential  particulars,  wants  the  ingredients  of  such  a 
plea.  Story's  Eq.  PL,  sec.  805;  High  v.  Batte^  10  Yer., 
335;  1  Meigs'  Dig.,  244-5, 

In  Tennessee,  upon  questions  connected  with  commercial 
paper,  it  is  settled  that  the  suspension  or  satisfaction  of  a 
precedent  debt  is  not  a  sufficient  consideration  to  give  the 
endorsee  of  a  bill  or  note  the  position  of  a  bona  fide  innocent 
purchaser,  as  against  the  equity  of  a  third  party,  enforcible 
against  the  endorser.  The  reason  given  is,  that  where  a  party 
receives  a  note  or  bill  for  a  pre-existing  debt,  due  from  the 
person  only  who  assigns  the  note  or  bill,  he  parts  with  nothing. 
He  has  given  for  it  neither  his  money,  goods,  or  credit ;  nor 
has  he,  on  account  of  it,  sustained  a  loss,  or  incurred  any  lia- 
bility.    Wormley  v.  Lowryy  1  Hum.,  468;   Van   Wyck  v. 
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Norvell  et  al.y  2  Hum.,  192.  The  same  rule  obtains  in  the 
State  of  New  York.  And  in  Dickson  v.  Tillinghastj  4  Paige, 
216,  this  doctrine  was  applied  to  the  law  of  real  estate,  and 
it  was  decided  that  the  conveyance  of  land  in  payment  of  an 
antecedent  debt,  does  not  put  the  grantee  in  the  position  of 
a  purchaser  for  value,  nor  entitle  him  to  the  protection  of  a 
Court  of  Equity.  And  if  any  distinction,  as  to  this  question, 
could  exist  between  the  two  species  of  property,  we  suppose 
it  to  be  in  favor  of  the  purchaser  of  commercial  paper.  A 
contrary  rule  is  laid  down  in  most  of  the  States,  and  by  the 
Supreme  Court  of  the  United  States,  in  Swift  v.  Tyson,  16 
Pet.,  1.  In  that  case,  Judge  Story  even  goes  so  far,  in  favor 
of  commercial  paper,  as  to  hold  that  receiving  it  as  security 
for  a  pre-existing  debt,  is  in  the  usual  course  of  trade.  But, 
as  we  have  seen,  this  is  not  the  rule  in  our  State,  and  it  seems 
too  well  settled  to  be  questioned.  The  whole  subject  is  ex- 
amined in  the  notes  to  Basset  v.  Nosworthy,  2  White  and 
Tudor's  Cases  in  Equity,  at  pages  103  to  121. 

But  it  is  unnecessary  for  us  here,  conclusively,  to  dispose 
of  this  question.  It  is  enough  that  in  this  case  the  defend- 
ant, Allison,  has  furnished  no  proof  that  he  is  either  a  credi- 
tor or  purchaser  from  Williams.  He  has  shown  no  pre-existing 
debt,  and  has  no  evidence  even  that  he  took  a  deed  from 
Deadrick  and  wife,  nor  the  reason  for  so  doing.  No  interro- 
gatories are  put  to  him  in  the  bill,  so  as  to  make  him  a  witness, 
or  entitle  liis  answer  to  be  evidence  for  him ;  and  it  was  cer- 
tainly incumbent  upon  him  to  make  out  his  defence  as  a  pur- 
chaser, by  proof.  Notes  to  Basset  v.  Ncsworthyy  120  and  121 ; 
Napier  v.  Elam,  6  Yer.,  108-118. 

If  it  be  true,  as  defendant,  Allison,  states  in  his  answer, 
that  Williams  had  purchased  the  lot  of  Deadrick  and  wife, 
and  that  he  had  to  pay  four  hundred  dollars  to  them  in  dis- 
charge of  the  vendor's  lien  or  mortgage,  in  order  to  get  a  deed, 
then,  if  the  lot  comes  to  a  sale,  to  that  extent  he  should  have 
priority  over  complainant  in  the  proceeds.  7  Yer.,  168.  If, 
however,  the  improvements  were  made  upon  a  part  of  the  lot, 
the  defendant,  Allison,  being  the  purchaser  of  the  whole,  the 
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sum  paid  Deaderick  and  wife  will  be  apportioned  ratably,  ac ; 
cording  to  value,  upon  tbe  different  parts  of  the  lot. 

The  decree  of  the  Chancellor  will  be  reversed,  and  the 
cause  remanded  to  the  Chancery  Court  at  Knoxville,  where 
an  account  will  be  taken  upon  the  principles  of  this  opinion, 
to  ascertain  the  amount  due  complainant^  and  whether  defend- 
ant, Allison,  is  entitled  to  priority  to  any^  and  what  extent, 
in  the  proceeds  of  the  sale  of  the  lot  or  piece  of  ground  upon 
which  the  improveiDents  ware  made. 


Richard  Allen  t?.  Joseph  McCorkle* 

Watercoubsr.  Nuisance.  MiU-dam,  Spring.  Actual  poasesnorit  by  «n- 
clo8urey  not  nectstiary  to  mutam  tuU  for  damages.  For  an  injury,  by 
overflow,  to  the  spring  and  ford  of  another,  it  is  not  necessary,  in  or- 
der to  a  recovery  by  the  plaintiff,  to  show  a  title  to  the  land,  or  pos- 
eession  by  enclosure.  An  actual  possession  by  the  plaintiff,  for  the 
ordinary  purposes  of  use  by  his  family  and  hands,  ia  all  that  is  necessary. 


FROM    MEIGS. 


Under  the  instructions  of  Gaut,  J.,  the  jury  returned  a 
verdict  for  the  defendant.     The  plaintiff  appealed. 

Trewhitt  and  Gaut,  for  the  plaintiff. 

J.  B.  Cooke,  for  the  defendant. 

Wrioht,  J,,  delivered  the  opinion  of  the  Court. 

This  is  an  action  on  the  case  brought  by  the  plaintiff  against 
the  defendant,  for  an  injury  in  overflowing  his  mill,  spring, 
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and  ford,  by  means  of  a  dam  erected  by  the  defendant,  upon 
the  same  stream,  below  the  plaintiff's  land. 

The  proof  left  it  in  doubt  whether  the  plaintiff's  mill  was, 
at  all,  affected  by  the  back-water.  The  weight  of  the  evi- 
dence is,  that  it  was  not.  But  the  proof  showed  that  the 
spring  and  ford  were  affected  by  it. 

The  Circuit  Judge — among  other  things — in  substance^ 
charged  the  jury  that  the  spring  and  ford  were  a  part  of  the 
freehold  ;  and  for  an  injury  to  them,  the  plaintiff  must  show 
title  to  the  land,  or  an  actual  possession  by  enclosure.  This 
instruction,  as  applicable  to  the  facts  of  this  case,  we  think,  is 
erroneous.  Actual  possession  is  all  that  is  necessary  for  the 
purposes  of  this  action ;  and  it  is  not  required  that  a  title  to 
the  land  should  be  exhibited.  1  Phillips'  Ev.,  Gowen  &  Hill 
&  Edwards'  Notes,  646 ;  Large  v.  Dennis^  5  Sneed,  695.  It 
will,  prima  facie,  be  intended  that  the  plaintiff  has  the  requi- 
site ownership.  So  thought  the  Circuit  Judge.  But  in  the 
absence  of  title,  he  was  of  opinion,  that  nothing  short  of  an 
enclosure  was  evidence  of  an  actual  possession.  It  may  be 
observed  that  in  the  proof  of  both  the  plaintiff  and  defend- 
ant, the  mill,  spring,  and  ford  were  spoken  of  as  the  plain- 
tiff's ;  and  his  ownership  of  them  seems  to  have  been  taken 
for  granted ;  and  if  the  defendant  himself  had  not  recognized 
the  plaintiff's  possession,  those  from  whom  he  derived  title 
had,  by  acts  and  declarations  to  that  effect.  The  plaintiff, 
and  those  under  whom  he  claimed  had  been  in  actual  pos- 
session of  the  mill  for  more  than  twenty  years,  and  had,  if  not 
for  the  same  time,  for  a  good  portion  of  it,  taken  water  from 
the  spring,  and  used  the  ford  in  getting  timber  for  the  mill. 
He  did  not,  to  be  sure,  exhibit  any  paper  title,  defining  his 
boundaries,  earlier  than  the  deed  from  Lucas  to  Elder,  dated 
the  5th  of  March,  1849 ;  and  it  did  not  appear  that  the  land 
where  the  spring  and  ford  were,  had  actually  been  granted ; 
so  that  the  presumption  of  a  grant,  or  the  statute  of  limita- 
tions did  not  attach  to  that  part  of  the  plaintiff's  land.  But 
it  is  difficult  to  perceive  why  the  possession  of  the  spring  and 
ford  by  the  plaintiff,  for  the  ordinary  purposes  of  use,  by  his 
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family  and  hands  at  his  mill,  within  the  distance  of  a  faw) 
yards,  ander  his  claim  of  ownership,  was  not  as  much  an  ac- 
i  tual  possession  as  if  they  had  been  enclosed.  A  spring,  or 
ford,  is  often  susceptible  of  no  other  possession  than  that  of 
ordinary  use  and  enjoyment.  Randolph  v.  Meek%^  Mar.  k 
Yer.,  58-60 ;  2  Meigs'  Dig.  820. 

Bat,  aside  from  this  view  of  the  case,  the  deed  from  Lucas 
to  Elder,  and  the  other  title  papers  read  by  the  plaintiff,  gave 
boundary  to  his  land,  and  included  the  spring  and  ford ;  and 
the  proof  showed  a  claim  of  ownership  on  the  part  of  the  plain- 
tifi^  and  those  from  whom  he  derived  title,  not  only  to  the 
mill,  but  to  the  spring  and  ford,  under  these  title  papers,  at 
least,  from  the  5th  of  March,  1849,  to  the  present  period; 
during  all  which  time  he,  and  tkey,  were  in  actual  possession 
of  the  mill,  and  use  of  the  spring  and  ford  in  connexion 
therewith. 

Though  this,  without  mpre,  did  not  serve  to  establish  his 
title  to  the  spring  and  ford,  yet,  we  think  it  constituted  evi- 
dence of  an  actual  possession  of  both. 

In  Ptckens  v.  Delozier^  2  Hum.,  400,  it  was  held  that  the 
possession  of  a  part  of  a  tract  of  land  by  A,  who  claims  to 
the  boundaries  described  in  a  written  assurance,  by  virtue  of 
which  tha  same  is  held,  is  a  possession  to  the  extent  of  the 
boundaries  therein  described ;  and  that  such  a  possession 
would  avoid  a  deed,  made  by  one  out  of  possession,  under  the 
champerty  act — so  far  as  it  conflicted  with  the  boundaries  of 
the  adverse  deed. 

We  think  it  probable,  from  what  we  see  of  this  record,  that 
a  new  trial  may  avail  the  plaintiff  nothing  ;  but  inasmuch  as 
we  cannot  certainly  know,  from  what  now  appears  to  us,  that 
the  merits  of  the  case  have  been  reached,  we  are  constrained 
to  reverae  the  judgment,  and  award  a  new  trial. 
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Hannah  Nicely,  by,  Ac.  v.  John  Nicely. 

1.  Husband  AND  Wife,  Divorce,  Maintenance  of  toife  and  ehildrem. 
Chancery  jurisdiction.  Act  of  1835,  ch.  26,  J{  18  and  19.  Code,  J£ 
2467,  2468.  By  the  act  of  1836,  cb.  26,  J}  18,  19,  the  substence  oi 
which  is  incorporated  into  the  Code,  JJ  2467,  2468,.  a  married  womaik 
may  exhibit  a  bill,  in  any  Court  having  equity  jurisdiction,  against  her 
husband,  for  cruel  and  inhuman  tieatment;  or,  such  conduct  on  the- 
part  of  the  husband  as  may  render  it  unsafe  and  improper  for  her  to> 
cohabit  with  him;  or,  such  Indignities  offered  to  her  persoa  as  ren- 
ders her  condition  intolerable;  or,  that  he  has  abandoned  her;  oi^ 
turned  her  out  of  doors,  and  refuses  or  seglects  to  provide  for  her. 

2.  Same.  Same.  Same.  Same,  Upon  eitheic  of  the  foregoing  eauses- 
being  established,  the  jurisdiction  is  expressly  given  to  the  Court  Uy 
decree  a  separation  from  bed  and  board  forever  thereafter,  or  for  a 
limited  time,  as  shall  seem  just  and  reasonable ;  or  to  make  such  other 
decree  in  the  premises  as  the  nature  and  circumfitances  of  the  case  re- 
quire. 

3.  Same.  Same.  Same.  The  Court  has  power,  whether  it  decrees  a 
separation  from  bed  and  board  or  not,  to  make  such  order  and  decree 
for  the  suitable  support  and  maintenance  of  the  complainant  and  her 
children,  or  any  of  them,  by  the  husband,  out  of  his  property,  as  the 
nature  of  the  case  and  circumstances  of  the  parties  render  suitable^ 
and  proper.  The  orders  and  decrees  of  the  Court  may  be  enforced 
by  sequestering  the  rents  and  profits  of  the  real  estate  of  the  husband^ 
and  his  personal  estate  and  choses  in  action. 


FROM    GRAINGER. 


This  cause  was  heard  before  ChaneeDor  Luoky,  who  dis^ 
missed  the  bill.     The  oamplainant  appealed. 

Shields  and  Turley,  for  the  complainant. 

Maynard  &  Washburn,  and  Cocke,  for  the  defendant. 

McKinney,  J.,  delivered  the  opinion  of  the  Court. 
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In  December,  1855,  a  bill  was  filed  in  the  Chancery  Court 
at  Rntledge,  on  behalf  of  the  complainant,  Hannah  Nicelj,  a 
married  woman,  bj  her  next  friend.  Pleasant  Stames,  against 
her  husband,  John  Nicely,  the  defendant.  The  case  made  by 
the  bill,  and  fully  sustained  by  the  proof,  is  substantially  this  r 
That  several  years  after  the  marriage  of  complainant  with  de- 
fendant,  and  some  two  years  before  the  filing  of  the  bill,  she 
became  entirely  deranged.  That  after  her  derangement,  her 
husband  confined  her  in  an  open  out-house,  some  distance  from 
his  dwelling,  with  Ho  one  to  watch  oyer  or  take  care  of  her ; 
that  she  was  almost  denied  food  and  raiment ;  deprived  of  firo 
in  the  cold  of  winter ;  destitute  of  every  attention  and  com- 
fort, and  suffered  to  wallow  in  filth,  until  she  became  a  living 
nuisance,  revolting  to  look  upon.  And  finally,  her  husband, 
before  the  filing  of  the  bill,  abandoned  her  altogether,  re- 
moved his  property,  refused  to  support  her,  and  declared  his 
determination  that  she  should  not  have  any  of  his  property. 
The  prayer  of  the  bill  is,  for  the  appointment  of  a  guardian 
for  the  complainant,  and  a  reasonable  allowance  for  her  main- 
tenance, to  be  paid  by  the  defendant.  There  is  no  prayer  for 
a  divorce  or  separation. 

Upon  the  bill  being  filed,  the  Chancellor  made  an  order 
appointing  Starnes,  the  next  friend,  guardian,  to  take  the 
custody  and  care  of  complainant  until  the  further  order  of  the 
Court ;  and,  likewise,  made  an  order  on  the  defendant,  to  pay 
into  the  office  a  sum  of  money,  for  her  sup  port  and  mainte- 
nance, until  otherwise  ordered.  Under  this  order,  Starnes 
took  care  of  complainant  until  her  removal  to  the  Lunatic  Asy- 
lum, at  Nashville,  in  October,  1856.  The  expenses  of  keep- 
ing complainant,  and  of  conveying  her  to  the  Asylum,  exceeded 
the  amount  received  from  the  defendant ;  and  a  balance  re- 
mains due  to  Starnes  on  account  of  advances  made  by  him  of 
his  own  money. 

On  final  hearing,  the  Chancellor  dismissed  the  bill,  for  want 
of  jurisdiction,  and  rendered  a  decree  against  Starnes,  the 
next  friend,  for  all  the  costs  of  the  cause.  From  this  decree 
an  appeal  was  prosecuted  to  this  Court. 


186  KNOXVILLE: 


Hannah  Nicely,  by,  &c.  v.  John  Nicely. 


The  argument  against  the  jurisdiction  of  a  Court  of  Equity 
to  decree  the  relief  sought  by  the  bill,  is  based  upon  the  Eng- 
lish authorities. 

The  doctrine  held  there,  is,  that  the  obligation  of  the  hus- 
band to  provide  a  suitable  maintenance  for  his  wife,  is  not  a 
duty  of  which  Courts  of  Equity  will  decree  the  specific  per- 
formance, by  requiring  him  to  furnish  a  separate  maintenance. 
That  the  remedy  is  in  the  Courts  of  Common  Law,  by  action 
against  the  husband,  in  favor  of  any  one  who  may,  under  such 
circumsttinces,  have  supplied  the  wife  with  necessaries  suitable 
to  her  condition  in  life;  that  the  jurisdiction  of  decreeing 
alimony  belongs  to  the  spiritual  court,  and  can  be  properly 
exercised  in  that  court  as  incidental  to  a  decree  of  divorce 
only,  and  is  not  within  the  jurisdiction  of  a  Court  of  Equity. 
Fonbl.  Eq.,  103-4,  note  w;  2  Story's  Eq.,  sec,  1422,5th  Ed. 
Such  seems  to  be  the  general  doctrine  of  the  English  cases, 
though  the  cases  upon  this  subject  do  not  altogether  agree. 
But  in  some  of  the  American  Courts,  a  more  reasonable  doc- 
trine has  prevailed ;  and  the  jurisdiction  of  a  Court  of  Equity, 
in  such  cases,  has  been  maintained  upon  general  principles ; 
and  especially  upon  the  ground  of  the  utter  inadequacy  of  the 
remedy  at  law.  See  2  Story's  Eq.,  sec.  1428  a  ;  4  Hen.  & 
Munf.,  507,  and  other  American  cases  cited  in  Fonbl.  Eq., 
62,  (j3  and  note ;  Ibid.,  103,  104  and  note. 

If  it  were  necessary,  we  should  incline  to  follow  the  latter 
authorities,  in  the  determination  of  this  case.  But  it  is  not 
necessary  to  place  the  decision  upon  that  ground,  because,  in 
this  State,  the  jurisdiction  is  conferred  upon  Courts  of  Equity 
by  express  statute.  By  the  act  of  1836,  ch.  26,  sees.  18,  19, 
it  is  declared,  in  substance,  that  any  married  woman  may  ex- 
hibit a  bill,  in  any  Court  having  equity  jurisdiction,  against 
her  husband,  for  "cruel  and  inhuman  treatment  of  her  by 
him;  or  such  conduct  on  the  part  of  the  husband  towards  his 
wife,  as  may  render  it  unsafe  and  improper  for  her  to  cohabit 
with  him,  and  be  under  his  dominion  and  control ;  or  of  such 
indignities  offered  to  her  person  as  to  render  her  condition  in- 
tolerable, and  thereby  forcing  her  to  withdraw ;  or  that  he 
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has  abandoned  her ;  or  turned  her  out  of  doors,  and  refuses 
or  neglects  to  provide  for  her,"  &c.  And  upon  either  of  the 
the  foregoing  causes  being  established,  the  jurisdiction  is  ex- 
pressly given  to  the  Court  ''  to  decree  a  separation  from  bed 
and  board  forever  thereafter,  or  for  a  limited  time,  as  shall 
seem  just  and  reasonable ;  or  to  make  such  other  decree  in 
the  premises,  as  the  nature  and  circutaistances  of  the  case  re* 
quire :"  and  furthermore,  it  is  expressly  declared,  that, 
"  whether  the  Court  shall  decree  a  separation  from  bed  and 
board,  or  not^  to  make  such  order  and  decree  for  the  suitable 
support  and  maintenance  of  the  complainant  and  her  children, 
or  any  of  them,  by  the  husband,  out  of  his  property,  as  the 
nature  of  the  case  and  circumstances  of  the  parties  render 
suitable  and  proper,  in  the  opinion  of  the  Court."  And  the 
Court  may  enforce  such  orders  and  decrees  by  sequestering 
the  rents  and  profits  of  the  real  estate  of  the  husband,  and 
his  personal  estate  and  choses  in  action. 

Under  this  latter  provision  of  section  19,  the  power  of  a 
Court  of  Kquity  to  decree  a  suitable  maintenance  to  the  wife, 
m  a  case  like  the  present,  is  not  merely  incidental  to  a  decree 
of  divorce  or  separation,  but  it  is  a  distinct  and  independent 
power  conferred  upon  the  Court,  and  to  be  exercised,  in  pro- 
per cases,  although  no  divorce  or  separation  be  decreed.  And 
if,  in  a  case  where  a  decree  of  separation  is  sought,  but  fails, 
the  Court  may,  nevertheless,  proceed  to  decree  a  separate 
maintenance,  or  alimony,  to  the  wife ;  surely  the  same  decree 
may  be  made,  in  a  proper  case,  although  no  divorce  or  sepa- 
ration be  asked  for ;  but  simply  alimony,  or  a  separate  main- 
tenance. Upon  this  point  there  can  be  no  doubt,  on  any  fair 
construction  of  the  statute.  The  same  provisions  are  sub- 
stantially incorporated  into  the  Code,  sees.  2467,  2468. 

The  present  case  is  fully  embraced,  in  our  judgment,  by 
the  foregoing  provisions  of  the  statute,  which  seem  to  have 
been  overlooked  by  his  Honor,  the  Chancellor. 

The  jurisdiction  of  the  Chancery  Court  was  plenary  to 
grant  all  the  relief  sought  by  the  bill,  under  the  foregoing  act, 
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taken  in  connexion  with  the  act  of  1851-2,  ch.  163,  which 
confers  upon   the  Chancery  Courts,  concurrent  jurisdiction 
with  the   County  Courts,  "  over  the  persons  and  estates   of 
idiots,  lunatics,  and  other  persons  of  unsound  mind/' 
Decree  reversed,  and  cause  remanded. 


John  Kincaid  v.  John  Mbadows  et  al. 

1.  Land  Law.  PretumpHon.  Possession,  Partition.  Orani.  Deed, 
A  grant,  deed,  or  partition  of  land  will  not  ho  presumed  from  the 
more  assertion  of  ownership.  In  order  to  create  such  presumption, 
the  claim  of  ownership  must  he  accompanied  with  an  exclusive,  ac- 
tual, adverse  possession,  for  the  length  of  time  required  hy  law  to 
afford  the  presumption  of  a  grant  or  title. 

2.  Samk.  Same*  Same,  If  a  party,  who  claims  to  he  the  owner  of  a 
tract  of  land,  conveys  portions  of  the  same,  and  the  adverse  poseesf^ion 
of  the  parcels  thus  conveyed  is  held  by  his  conveyees,  such  possession 
will  not  extend  beyond  the  boundaries  of  the  deeds ;  and  will  raise  no 
presumption  of  title  to  that  portion  of  the  tract  not  embraced  within 
the  deeds. 

8.  Champerty.  Adverse  possession,  Tiile.  A  sale  by  one  out  of  pos- 
session, of  land  adversely  held,  is  void,  whether  the  vendor's  title  be 
valid  or  invalid ;  nor  doe*  it  require  any  length  of  adverse  possession 
to  make  a  sale  and  conveyance  of  land  so  possessed  by  another  cham- 
pertous  and  void.     The  fact  that  it  is  adversely  held  is  sufficient. 

4.  Samk.  Rents  or  profi's  for  a  year.  Aeiof\^2\.  Qtiesdon  reserved. 
What  is  the  meaning  of  the  words,  **or  taken  the  rents  or  profits  for 
one  whole  year  next  before  the  sale,"  used  in  the  act  of  1821  ? 

6.  Practice.  Witness  intoxicated.  When  he  may  he  introduced.  If  a 
witness  becomes  intoxicated,  and  is  not  in  a  condition  tobeexarainedi 
the  Court  has  the  discretionary  power  to  refuse  to  permit  him  to  give 
evidence.  But  if  the  witness  is  in  a  condition  to  testify,  before  the 
cause  is  closed,  the  Court  may  permit  him  to  he  examined  at  any  time 
during  the  progress  of  the  trial,  when  he  is  shown  to  be  in  a  condition 
to  give  evidence. 
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6.  Nxir  Tkial.  Friteiice.  Cumulative  evidence.  If  a  witness  is  of- 
fered, and  is  not  in  a  condition  to  give  evidence,  in  consequence  of 
intoxication,  and  is  afterwards  offered,  it  is  not  error,  for  which  a  new 
trial  will  be  granted,  to  refuse  to  permit  him  to  be  examined,  unless 
it  is  shown  that  he  was  so  restored  to  his  reason  as  to  be  capable  of 
testifying ;  and  if  his  evidence  is  cumalative. 


FROM   CAMPBELL. 


Verdict  and  judgment  for  the  defendants,  before  Turlbt, 
J.    The  plaintiff  appealed. 

Netherland  &  Heiskbll,  for  the  plaintiff. 
Baxter,  Humes,  and  Trioo,  for  the  defendants. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  ejectment,  in  which  the  defendants  had 
judgment  in  their  favor,  in  the  Circuit  Court,  and  the  plaintiff 
has  appealed  to  this  Court. 

The  correctness  of  this  judgment  is  controverted  upon  the 
groand  that  the  Circuit  Judge  erred  in  his  instructions  to  the 
jury,  and  in  the  refusal  to  receive  certain  evidence  offered  by 
the  plaintiff. 

The  plaintiff  attempted  to  deraign  title  by  reading  the  fol* 
lowing  papers :  two  grants  from  the  State  of  North  Carolina 
to  Richard  Henderson  &  Co.,  for  200,000  acres  of  land,  in  the 
year  1795 — a  deed  of  partition  among  the  proprietors  of  these 
granta,  dated  the  8th  of  August,  1797 — two  deeds  from  Rob- 
ert Barton  to  Sampson  David,  dated  the  13th  of  December, 
1815,  one  for  100  and  the  other  for  200  acres — a  deed  for  the 
same  land  from  Isaac  David,  brother  and  heir  of  Sampson 
David,  to  Richard  D.  Wheeler,  dated  the  22d  of  September, 
1828 — ^a  deed  or  deeds  for  the  same  land  from  Richard  D. 
Wheeler  to  Jacob  Sharp,  dated  the  24th  of  May,  1838— and 
a  deed  from  said  Sharp  to  the  plaintiff  for  1,000  acres  of  land 
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— ^including  the  tracts  of  100  and  200  acres  aforesaid — dat;ed 
the  11th  of  February,  1843.  It  is  claimed  that  the  200  acres 
covered  the  land  in  dispute. 

Robert  Burton,  from  whom  the  plaintiff  attempted  to  de> 
raign  title,  was  not  one  of  the  original  grantees  of  the  200,000 
acres,  and  no  deed  is  shown  from  any  one  of  them  to  him. 
He  is  embraced  in  the  deed  of  partition,  but  the  land  in  dis- 
pute is  not  within  the  boundary  assigned  to  him.     The  land 
was  laid  off  in  lots,  designated  by  letters  upon  the  map  and 
in  the  deed  of  partition,  and  the  land  in  dispute — as  well  as 
the  100  and  200  acres  aforesaid — ^lie  within  lot  L,  which  con- 
tains several  thousand  acres  of  land,  and  the  same  was  as- 
signed to  Walter  Alvis  in  right  of  hia  wife ;  and  there  is  no 
deed  from  either  him  or  his  wife  to  Burton — whose  lands,  if  he 
were  legally  entitled  to  any  share,  were  assigned  to  him  in  a 
different  part  of  the  grant.     It  appears,  however,  that  Bur- 
ton, as  early  as  1807,  claimed  to  be  the  owner  of  lot  L,  and 
between  that  time  and  the  year  1815,  conveyed  portions  of  it, 
in  separate  parcels,  to  different  persons,  who  have  never  been 
disturbed  in  their  purchases ;  that  it  was  called  and  known  as 
his  land,  without  any  adverse  claim  being  set  up  by  any  one, 
until  the  year  1835,  when  Richardson  and  Smith  made  an  en- 
try within  this  lot  and  including  the  land  in  dispute. 

It  does  not  appear  that  either  Burton,  David,  or  Wheeler, 
ever  had  possession  of  any  land  within  lot  L. 

The  defendants  read  a  grant  from  the  State  of  Tennessee 
to  Richardson  and  Smith,  for  2,000  acres,  dated  the  11th  of 
September,  1837 — a  deed  from  them  to  Solomon  Jones  for 
162  acres,  dated  24th  September,  1840,  and  a  deed  from  him 
to  Martin  Meadows,  the  ancestor  of  defendants,  for  the  same 
land,  dated  the  1st  of  March,  1841.  This  grant  and  these 
deeds  covered  the  land  in  dispute ;  and  defendants  or  their 
ancestor,  were  in  actual  possession  of  it,  in  the  fall  of  1842, 
and  have  continued  the  possession  ever  since. 

Upon  these  facts,  the  Circuit  Judge  did  not  err  in  instruct- 
ing the  jury,  that  a  grant,  or  deed  of  conveyance,  from  Alvis 
and  wife  to  Burton,  could  not  be  presumed.     It  is  true  that  in 
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the  case  to  ifhich  we  have  been  referred,  of  Jackson  v.  MilUr^ 
6  Wend.,  228,  it  was  held  that  where  a  tract  of  land  had  been 
granted  upwards  of  fifty  years,  and  within  twenty  years  after 
the  grant,  subdivisions  of  the  tract  were  known  by  specific 
numbers,  and  a  particular  lot  was  called  or  known  as  the  lot 
of  one  of  the  patentees,  and  there  was  no  proof  of  a  tenancy 
in  common  by  the  patentees  for  more  than  fifty  years,  it  was 
held  that  a  partition  might  be  presumed,  and  that  the  lot  in 
question  had  fallen  to  the  patentee.  Without  undertaking  to 
scrutinize  this  case,  or  to  compare  it  with  the  many  decided 
cases  upon  the  same  subject,  it  is  enough  to  say,  that  the  al- 
most uniform  course  of  decision,  in  England  and  America,  is, 
that  the  mere  assertion  of  ownership  to  land,  unconnected  with 
actual  possession,  can  afford  no  presumption  of  title.  In  Ten- 
nessee, it  has,  so  far  as  we  are  informed,  been  universally  un- 
derstood, that  the  claim  of  ownership  must  be  accompanied 
with  an  exclusive  actual  adverse  possession,  for  such  length  of 
time  as  to  afford  the  presumption  of  a  grant  or  title.  Even  if 
it  had  been  proved  that  the  several  purchasers  from  Burton 
within  lot  L,  and  without  the  land  in  dispute,  had  held  pos- 
session of  their  respective  tracts  from  the  date  of  their  deeds, 
that  could  not  aid  the  plaintiff,  since  such  possession  did  not 
extend  beyond  the  boundaries  of  the  deeds,  and  could  furnish 
no  evidence  of  title  in  other  portions  of  lot  L,  not  embraced 
within  said  deeds.     Ro98  v.  Cobb^  et  al.y  9  Yer.,  463,  470. 

The  Circuit  Judge  also  instructed  the  jury  that  if  the  de- 
fendants were  in  the  adverse  possession  of  the  land  in  dispute, 
at  the  time  Sharp  made  his  deed  to  the  plaintiff,  and  Sharp 
was  not  in  possession  of  any  part,  either  by  himself  or  tenant, 
then  the  deed  would  be  void  for  champerty,  unless  he  had 
been  in  the  receipt  of  rents  for  one  year  preceding  the  time 
of  sale ;  that  the  law  required  he  should  be  in  possession  at 
the  time  of  the  sale,  or  should  have  received  the  rents  for  one 
whole  year  preceding  it ;  otherwise,  the  fact  of  there  being 
adverse  possession  at  the  time  of  the  sale,  would  defeat  the 
deed* 

It  is  insisted  on  the  part  of  the  plaintiff  that  this  charge  is 
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erroneous ;  but  we  are  satisfied,  as  to  him,  it  is  not.  The  uni- 
form construction  of  the  act  of  1821 — which  is,  in  most  re- 
spects, a  copy  of  the  act  of  32  H.,  8,  ch.  9— has  been,  that  a 
sale  by  one  out  of  possession,  of  land  adversely  held,  is  void. 
It  is  immaterial  whether  the  vendor's  title  be  valid  or  invalid. 
It  becomes  but  a  pretended  rights  within  the  statute,  when  he 
ofiers  to  make  sale  of  it.  It  does  not  require  any  length  of 
adverse  possession,  to  make  a  sale  and  conveyance  of  land  so 
possessed  by  another,  champertous.  The  fact  that  it  is  ad- 
versely held  is  enough.  Even  in  the  case  of  a  tenant,  his 
possession  becomes  adverse  to  the  landlord  the  moment  his 
disclaimer  is  known  to  him ;  and  though  he  is  not  permitted  to 
deny  his  title,  yet  a  sale  by  the  landlord  pending  such  adverse 
possession,  the  moment  after  it  commenced,  has  been  held 
champertous.  Bullard  v.  Ooppsj  2  Hum.,  409.  And  we  ap- 
prehend that  the  fact  that  the  vendor  has  taken  the  rents, 
either  for  less  or  more  than  a  year  next  before  the  sale,  if  such 
a  case  can  be  supposed,  where  he  is  out  of  possession,  and  the 
land  is  adversely  held,  can  make  no  difference.  2  Meigs' 
Dig.,  843 ;  W/dtaker  v.  Cone,  2  Johnson's  Cases,  68.  The 
argument  here  is  upon  the  words,  ^'  or  taken  the  rents,  or  pro- 
fits, for  one  whole  year  next  before  the  sale,"  as  used  in  the 
statute.  It  must  be  confessed  it  is  difficult  to  understand  what 
these  words  mean.  In  England  they  seem  to  have  been  ap- 
plied to  a  tortious  possession  gotten  wrongfully  by  a  pretended 
title ;  and  that  although  the  true  owner,  if  he  regain  posses- 
sion, may  sell  immediately,  yet  that  the  wrongdoer,  holding 
possession  by  a  pretended  title,  must  have  been  possessed,  by 
himself  or  others,  one  whole  year  before  he  can  sell,  or  con- 
tract to  sell.  3  Thomas'  Coke,  pp.  582  to  686.  And  such 
seems  to  be  Judge  Catron's  opinion  in  Whiteside  v.  Martin^  7 
Yer.,  397. 

Thus,  in  6  Comyn's  Digest,  Title  Maintenance,  (A  5,)  27, 
it  is  said :  So,  if  a  man  who  has  a  right,  obtains  possession 
wrongfully,  he  can  sell  within  a  year  without  danger,  as,  if  a 
disseizee  disseize  the  heir  of  the  disseizor. 

But  without  any  conclusive  determination  of  the  meaning 
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of  the  statute  in  this  respect,  it  is  enough  that  here  the  jury 
have  found  that  the  defendants  were  in  the  adverse  possession 
of  the  land  in  dispute,  at  the  time  the  plaintiff  took  his  deed 
from  Sharp,  and  that  the  latter  was  not,  either  by  himself  or 
tenant,  in  possession  of  any  part  of  it.  And  so  is  the  proof. 
This  being  so,  the  deed  to  the  plaintiff  is,  as  we  have  seen, 
champertous,  and  the  Judge's  charge,  even  if  his  vendor  had 
title,  a  forttoriy  if  he  had  none,  could  have  done  him  no  hurt. 

It  is  next  insisted  the  Court  erred  in  refusing  to  per- 
mit the  witness.  Usher,  to  be  examined.  The  plaintiff  chose 
to  go  to  trial  without  the  presence  of  this  witness,  relying 
upon  his  promise  to  attend ;  but  he  became  intoxicated,  and 
his  attendance  was  only  secured  through  an  attachment ;  and 
when  brought  into  Court,  was  unfit  to  testify  because  of  his 
condition.  And,  again,  during  the  argument,  the  Court  di- 
rected him  to  be  brought  in  to  testify,  but  he  was  still  intoxi- 
cated, and  the  Court  refused  to  permit  him  to  give  evidence. 
This  is  not  complained  of,  and  could  not  be.  1  Greenl.  Ev., 
sec.  365.  But  after  the  argument  of  the  defendants'  counsel 
was  concluded,  and  before  the  concluding  argument  for  the 
plaintiff  commenced,  the  Court  was  again  applied  to,  by  the 
plaintiff's  counsel,  to  be  permitted  to  produce  the  witness  in 
Court,  and  if  in  a  condition  to  be  examined,  to  examine  him, 
with  leave  to  defendants  to  rebut  or  comment  on  his  testimony, 
which  was  refused  by  the  Court — four  hours  having  elapsed 
since  he  had  been  presented  before. 

This  is  assigned  as  error.  In  answer  to  this  objection,  it  is 
sufficient  to  say  that  it  does  not  appear  when  the  witness  was 
last  offered  to  be  examined,  that  he  had  been  so  restored  to 
his  reason,  as  to  be  capable  of  testifying ;  without  which,  as 
we  apprehend,  the  Circuit  Judge  could  not  be  put  in  error. 
And  as  to  the  application  for  a  new  trial,  the  evidence  of  this 
witness  appears  to  be  merely  cumulative,  and  we  are  satisfied 
if  it  had  been  received,  the  result  would  have  been  the  same. 
McCfavoek  v.  Brown  ^  Williams,  4  Hum.,  251,  253. 

Affirm  the  judgment. 
13 
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William  T.  Johnson  v.  Byerly  &  Owens. 

Illegal  Contract.  Partnership.  Implied  promise.  If  one  member  of 
a  firm  receives  stolen  property,  knowing  it  to  have  been  stolen,  and, 
in  order  to  prevent  a  prosecution  for  the  felony,  pays  the  value  of  the 
stolen  goods,  out  of  the  means  of  the  firm,  without  the  knowledge  or 
consent  of  his  co-partner,  the  innocent  partner  cannot  maintain  an 
action  in  the  name  of  the  firm,  against  the  person  receiving  the 
money,  to  recover  the  same  back.  He  is  afiected  by  the  act  of  bis 
co-plaintiff  in  the  suit.  Nor  would  the  law  imply  a  promise,  under 
such  circumstances,  to  refund  the  money. 


FROM   BLOUNT. 


Verdict  and  judgment,  under  the  charge  of  Judge  Brown, 
for  the  plaintiffs.     The  defendant  appealed. 

0.  P.  Temple,  for  the  plaintiff  in  error. 
Wallace  and  Baxter,  for  the  defendants  in  error. 
Garuthers,  J.,  delivered  the  opinion  of  the  Court. 

Byerly  &  Owens  hrought  this  suit  against  Johnson  for  $250, 
illegally  paid  to  him  by  Owens,  out  of  the  money  of  the  firm. 
They  recovered,  and  the  case  is  brought  up  by  Johnson  upon 
supposed  errors  in  the  charge  of  the  Court. 

Johnson  carried  on  a  large  tannery  near  the  place  of  busi- 
ness of  Byerly  &  Owens.  A  good  deal  of  his  leather  was 
stolen,  and  he  traced  it  to  the  store  of  defendants,  where  it 
seems  it  had  been  received  by  Owens,  who  conducted  the  busi- 
ness of  the  firm,  from  a  slave,  knowing  that  it  was  stolen.  He 
charged  Owens  with  the  crime,  and,  perhaps,  threatened  him 
with  a  criminal  prosecution.  Owens  admitted  his  guilt,  and 
agreed  to  pay  Johnson  $250,  the  supposed  value  of  the  leather, 
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to  keep  the  matter  secret,  and  refrain  from  prosecuting  him. 
It  is  not  certain  whether  a  note  was  first  given,  and  then 
paid  off,  or  the  money  was  paid  in  the  first  instance,  but  that 
is  not  material.  But  that  it  has  been  paid  and  received,  there 
is  no  dispute,  and  that  it  was  the  money  of  the  firm,  there  can 
be  but  little  doubt.  When  the  facts  came  to  the  knowledge 
of  Byerlj,  this  action  was  instituted  in  the  name  of  the  firm, 
to  recover  back  the  money. 

The  law  was  charged  in  favor  of  the  action,  and  there  being 
no  dispute  about  the  facts,  a  judgment  was  recovered  for  the 
$250.  The  Court  was  asked  to  charge,  that  if  the  facts  were 
such  as  to  repel  Owens  on  account  of  the  illegality  of  the 
transaction  in  compounding  a  felony,  the  joint  action  could 
not  be  maintained.  But  he  refused,  and  held,  that  if  Owens 
paid  out  the  firm  means,  upon  such  illegal  contract,  without 
the  knowledge,  concurrence,  or  sanction  of  his  partner,  an 
action  would  lie  in  the  name  of  the  firm,  to  recover  it  back. 

Of  course,  it  is  not  controverted  on  any  hand,  that  no  suit 
would  be  entertained,  of  Owens  or  Johnson,  upon  any  matter 
arising  out  of  the  transaction  in  any  Court  of  Justice,  because 
they  were  parties  in  the  violation  of  law,  by  compounding 
a  felony,  and  are  •equal  in  the  guilt.  This  has  been  too  often 
held  by  our  own,  and  all  other  Courts,  to  be  now  open  to  con- 
troversy. But  it  is  insisted,  that  the  same  rule  does  not  ex- 
clude from  the  Courts  the  innocent  partner,  where  the  funds 
of  the  firm  have  been  thus  illegally  abstracted  by  his  co-part- 
ner ;  and  that  in  such  a  case,  the  name  of  the  guilty  party 
may  be  united  in  the  suit  as  a  member  of  the  firm. 

In  support  of  this  charge,  we  have  been  referred  to  author- 
ities, to  show  that  any  illegal  use  or  misapplication  of  the 
means  of  a  firm,  or  fraudulent  use  of  its  name  and  credit  by 
one  member,  is  not  binding  upon  the  others,  and  they  may  de- 
fend themselves  against  it,  or  assert  their  rights  by  joint  ac- 
tion or  defence.  But  all  that  is  entirely  foreign  to  the  turn- 
ing question  in  this  case.  The  authorities  make  it  very  clear, 
that  illegal  or  unauthorized  contracts  entered  into  in  the  name 
of  the  firm,  by  one  of  its  members,  cannot  be  enforced  against 
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it.  No  one  would  think  of  controycrting  that,  but  that  is  not 
the  question  now.  It  would  be,  if  Johnson  had  sued  upon  the 
note  that  was  said  to  hare  been  given  in  the  first  instance,  by 
Owens,  for  the  money.  In  that  case  he  would  have  been  re- 
pelled, because  of  the  taint  upon  the  transaction ;  but  that 
aside,  he  would  have  failed,  because  it  was  known  by  him  to 
have  been  without  the  scope  of  the  partnership  business.  But 
such  is  not  this  case.  It  is  a  suit  by  two  partners  to  recover 
back  money  which  one  of  them  paid  out  of  the  firm  money, 
upon  an  illegal  contract  to  compound  a  felony,  and  defeat  pub- 
lic justice.  The  contract  was  executed.  The  question  is, 
not  whether  Owens  had  authority  to  make  this  use  of  the  firm 
means,  or  whether  his  partner  is  bound  by  it,  for  upon  that, 
there  could  be  no  doubt ;  but  having  so  used  the  money,  can 
it  be  regained  by  suit.  It  would  not  be  contended  for  a 
moment,  that  Owens  could  maintain  this  suit,  if  there  were 
no  partnership.  No  Court  would  entertain  a  suit  in  favor  of 
one  whose  hands  were  so  stained.  He  has  not  only  admitted 
his  guilt  of  a  felony,  in  receiving  stolen  goods,  but  has  added 
the  ofience  of  compounding  the  felony.  In  such  cases,  the 
Courts  of  Justice  will  not  contaminate  themselves  by  enter- 
taining a  suit  in  behalf  of  either  party,  but  leave  them  in  the 
condition  they  have  placed  themselves,  giving  to  the  defend- 
ant that  advantage  which  the  principle  of  non-intervention 
secures  to  him.  Not  because  his  case  is  the  better  one,  for 
they  are  equal  in  the  violation  of  the  law  and  public  policy ; 
but  because  he  has  the  advantage  of  position,  merely.  But  it  is 
contended  that  Byerly  is  innocent,  and  that  as  the  funds  in 
which  he  was  interested  have  been  illegally  paid  into  the 
hands  of  Johnson,  by  his  guilty  partner,  that  he  has  a  right 
to  sue,  and  use  the  name  of  the  firm,  as  he  cannot  sue  for 
partnership  funds  in  any  other  way.  Such  was  the  opinion 
of  the  Circuit  Judge.  We  cannot  concur  in  it.  The  plain- 
tig's  must  succeed,  or  fail,  together.  Byerly  must  take  the 
consequences  of  his  corrupt  association.  If  one  plaintiff  must 
be  repelled,  the  other  must  go  with  him;  they  cannot  be  sepa- 
rated.    His  partner  is  accountable  to  him  for  a  misapplication 
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of  the  firm  means,  but  not  the  recipient  of  them,  at  the  hands 
of  a  Court,  under  such  circumstances.  This  result  is  the  less 
to  be  regretted  in  this  case,  because,  there  is  reason  to  believe 
that  the  leather,  for  which  the  money  was  paid  out  of  the 
firm,  went  into  the  business,  though  without  the  knowledge, 
perhaps,  of  Bjerly.  To  that,  however,  we  give  no  conse- 
quence, but  simply  put  the  case  upon  the  ground,  that  if  one 
partner,  who  is  united  in  a  suit  as  plaintiff,  must  be  repelled 
on  the  ground  stated,  so  must  the  other,  though  he  be  inno- 
cent of  actual  participation  in  the  crime.  We  have  been  re- 
ferred to  no  authorities  on  the  precise  point,  by  either  side, 
but  such  we  understand  to  be  the  principle  which  must  govern 
the  case. 

It  might  be  added,  that  upon  another  ground  the  plaintiffs 
must  fail.  The  implied  promise  to  repay  the  money,  upon 
which  the  suit  is  based,  has  nothing  to  support  it  but  the  un- 
lawful agreement  and  transaction  in  which  it  was  received  and 
paid,  and,  therefore,  cannot  be  the  subject  of  a  suit.  Bates 
V.  Watson,  1  Sneed,  380. 

The  judgment  will  be  reversed,  and  a  new  trial  granted. 
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Parties.  At  law  ike  suit  must  he  in  tlu  name  of  the  person  who  has 
the  legal  interest  In  the  legal  forum,  whether  the  contract  be  ex- 
press or  implied;  or  whether  it  be  by  parol,  or  under  seal,  or  of  re- 
cord, suit  must  be  brought  in  the  name  of  the  person  in  whom  the 
legal  interest  is  vested,  notwithstanding,  by  the  terms  of  the  contract » 
the  beneficial  interest  may  be  vested  in  another  person. 

Sale  or  Rial  Estate.  Contract.  Fraud.  Election.  Case.  Deed. 
In  the  absence  of  all  fraud,  the  rule  of  law  is,  that  the  entire  agree- 
ment of  the  parties  is  presumed  to  have  been  incorporated  in  the 
deed,  or  written  contract ;  and  if  the  purchaser  has  failed  to  provide 
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for  his  own  security,  by  appropriate  covenants,  he  is  remediless. 
Fraud  constitutes  an  exception  to  this  rule.  It  vitiates  the  contract  ; 
and  the  injured  party  may  elect  to  treat  the  deed,  or  contract,  as  a 
nullity,  and  resort  to  an  action  on  the  ease  for  the  deceit. 

Same.  Same.  Same.  The  rule  is  the  same,  whether  the  contract  is 
executed,  or  executory ;  or  whether  the  deceit  is  in  relation  to  a  thing 
included  in  the  deed,  or  something  extrinsic ;  or  whether  the  subject 
is  real  or  personal  property.  Hence,  an  action  on  the  case  will  lie, 
for  a  fraudulent  representation,  as  to  the  tiilcy  in  the  sale  of  land. 

Same.  Saine,  Saine,  Case,  Damages.  An  action  on  the  case  is  of 
an  equitable  nature,  in  which  all  the  circumstances  of  the  case  may 
be  looked  to  by  the  jury,  in  estimating  the  damages.* 


FROM   MORGAN. 


There  was  a  demurrer  to  the  declaration,  which  was  sus- 
tained, Gardenhire,  J.,  presiding.     The  plaintiff  appealed. 

Humes,  Mynott,  and  Scott,  for  the  plaintiff. 

Maynard  &  Washburn,  for  the  defendant. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  for  deceit  in  the  sale  of  land. 
There  was  a  demurrer  to  the  declaration,  which  was  sustained^ 
and  the  suit  dismissed. 

The  declaration  alleges,  in  substance,  that,  for  the  consider- 
ation therein  averred,  the  defendant  undertook  and  agreed 
with  the  plaintiff,  that  he,  the  defendant,  would  transfer  and 
convey  all  his  right,  title,  and  interest  in  and  to  a  certain 
tract  of  land,  situate  in  Morgan  county,  to  one  Edward 
Gaetz. 

The  gravamen  of  the  action  is  the  false  and  fraudulent 
representation  of  the  defendant,  that  he  had  a  good  and  inde- 

*As  to  the  measure  of  dama^^es,  in  a  case  of  fraud  in  the  sale  of 
and,  see  the  case  of  Key  et  al.  v.  Key  et  aL,  reported  in  this  volume. 
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feasible  title  to  said  land,  and  that  it  was  free  from  any  in- 
cumbrance ;  by  means  whereof  the  plaintiff  was  induced  to 
enter  into  the  agreement  for  the  purchase  thereof;  whereas, 
in  truth,  the  defendant  did  not  have  a  good  title  to  said  land, 
nor  was  the  same  free  from  incumbrance,  &c.,  whereby  the 
plaintiff  sustained  damage,  &c. 

The  allegations  being  admitted  by  the  demurrer,  the  ques- 
tion is,  can  the  action  be  maintained  ? 

If  the  action  be  sustainable  upon  the  facts  as  alleged,  there 
can  be  no  doubt  that  it  was  properly  brought  in  the  name  of 
the  plaintiff,  in  whom  the  legal  interest  is  vested,  notwithstand- 
ing the  beneficial  interest  was  vested  in  another  person,  by 
the  terms  of  the  contract.  This  technical  rule  is  of  universal 
application  in  the  legal  forum,  whether  the  contract  be  express 
or  implied,  or  whether  it  be  by  parol,  or  under  seal,  or  of 
record.     1  Chitty  on  PL,  3,  4. 

The  main  question  is  one  in  respect  to  which  there  is  some 
confusion  and  contrariety  in  the  cases  to  which  we  have  been 
referred. 

It  is  assumed,  for  the  defendant,  that  where  a  contract  for 
the  sale  of  land  has  been  completed  by  the  execution  and 
delivery  of  a  deed  of  conveyance  to  the  vendee,  an  action  for 
deceit,  in  the  contract  of  sale,  on  the  ground  of  a  false  and 
fraudulent  representation  of  title  to  the  land^  will  not  lie.  It 
is  said,  that  after  the  contract  has  been  executed,  all  that  may 
have  passed  between  the  parties,  in  the  course  of  the  negoti- 
ation, must  be  regarded  as  merged  in  the  deed ;  and  that  in 
case  of  failure,  or  want  of  title,  the  only  remedy  of  the  ven- 
dee, in  a  Court  of  Law,  is  upon  the  covenants  in  his  deed ; 
and  that  if  he  has  neglected  to-  protect  himself  by  proper 
i  covenants,  he  is  without  remedy  at  law. 
I  There  are  cases  which  seem  rather  to  favor  this  view.     See 

5  Wend.,  30 ;  Cro.  James,  196 ;  2  Ld.  Raymond,  1119. 

It  seems  to  be  conceded,  that  where  the  fraudulent  repre- 
sentation is  not  in  relation  to  the  simple  fact  of  title^  but  to 
some  incidental  or  collateral  matter,  as  the  rents  or  profits 
derived  from  the  land,  appurtenances  to  it,  incumbrances  upon 
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it,  the  location,  or  quality,  &c.,  the  action  for  deceit  may  be 
sustained.     This  is  certainly  a  very  refined  distinction. 

It  is  true,  that  none  of  the  cases  to  which  we  have  been 
referred  in  support  of  the  action,  presents  the  isolated  quea* 
tion  of  a  false  representation  as  to  title  ;  but  the  principle 
upon  which  the  decisions  are  based,  it  seems  to  us,  applies  as 
well  to  a  deceit  in  respect  to  title,  as  to  things  collateral  or 
appurtenant  to  the  land.  The  principle  is,  that  fraud  or 
deceit,  accompanied  with  damage,  constitutes  a  good  cause  of 
action.  This  principle  is  of  universal  application,  and  its 
soundness  is  not  questioned  by  any  respectable  authority. 
Since  the  case  of  Pa%ley  v.  Freeman^  3  Term.  Rep.,  56,  the 
application  of  this  principle  to  cases  of  false  representations, 
relating  to  the  sale  of  personal  property,  has  been  considered 
as  a  settled  question ;  and  it  would  certainly  be  difficult  to 
assign  any  sensible  reason  why  its  application  should  not  be 
the  same  in  cases  of  deceit  in  the  sale  of  real  property.  We 
take  it  that  no  just  distinction  can  be  founded  upon  the  mere 
difference  of  the  subject-matter  of  the  representation. 

Nor  can  it  be  important,  as  respects  the  just  application  of 
this  doctrine,  whether  the  false  representation  relates  to  a 
thing  falling  within  the  scope,  intention,  and  operation  of  the 
deed,  or  to  something  extrinsic  of  it.  The  gist  of  the  action 
is  the  intentional  fraud.  If  a  represeiitation  be  made  ma- 
terially affecting  the  subject-matter  of  the  sale,  which,  at  the 
time,  is  known  to  be  false  in  fact,  it  is  no  answer  to  the  fraud 
to  say,  that  the  injured  party  may  have  redress  in  another 
form,  upon  the  covenants  in  his  deed.  Parties  frequently 
have  a  choice  of  remedies  at  law.  And  as  we  are  treating  of 
the  legal  remedy  alone,  we,  of  course,  say  nothing  in  respect 
to  the  remedy  of  the  party,  in  a  case  like  the  present,  in 
equity. 

It  is  certainly  true,  that,  in  the  absence  of  all  fraud,  the 
rule  at  law  is,  that  the  entire  agreement  of  the  parties  is  pre- 
sumed to  have  been  incorporated  in  the  deed  or  written  con- 
tract ;  and  that  if  the  purchaser  has  failed  to  provide  for  his 
own  security  by  appropriate  covenants,  he  is  remediless.     But 
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to  this  rule,  according  to  all  the  authorities,  fraud  constitutes 
an  exception.  The  fraud  vitiates  the  contract,  and  the  in< 
jured  party  may  elect  to  treat  the  deed  or  contract  as  a  nullity, 
and  resort  to  an  action  on  the  case  for  the  deceit. 

In  this  view,  it  cannot  be  at  all  important  whether  the  con- 
tract was  executed  or  executory ;  or  whether  the  deceit  was  in 
relation  to  a  thing  included  in  the  deed,  or  something  extrin- 
sic ;  or  whether  the  subject  was  real  or  personal  property. 

In  support  of  these  general  views,  we  refer  to  Monell  v. 
Colderty  13  Johns.  Rep.,  396;  Culver  v.  Avery ^  7  Wend. 
Sep.,  380 ;  1  Comstock's  Rep.,  305,  and  cases  cited. 

The  principle  under  discussion  is  one  of  much  practical  im- 
portance in  respect  to  sales  of  land,  as  well  where  the  contract 
has  been  executed  as  where  it  remains  executory.  Where  a 
deed  has  been  accepted,  without  covenants  for  the  protection 
of  the  purchaser,  it  is  the  only  remedy  at  law.  And  even 
where  the  deed  contains  a  covenant  of  warranty,  it  affords, 
in  most  cases,  but  a  remote  and  inadequate  remedy.  So,  too, 
in  executory  contracts,  an  action  on  the  case  for  deceit,  which 
is  of  an  equitable  nature^  and  in  which  all  the  circumstances 
of  the  case  may  be  looked  to  by  the  jury,  in  estimating  the 
damages,  will  be  found,  in  many  cases,  to  be  a  more  ample 
and  appropriate  remedy. 

We  are  of  opinion,  therefore,  that  the  demurrer  was  im- 
properly sustained,  and  the  judgment  will  be  reversed.  The 
plaintiff  will  be  at  liberty  to  amend  the  declaration  by  stating 
the  cause  of  action  with  more  precision  and  certainty. 
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1.  Trust  and  Trusteic.  Implied  h^st  Land.  Redemption.  Widow. 
If  tho  land  of  an  intestate  is  sold,  and  his  widow  redeems  it  within 
two  years,  with  her  own  money,  a  trust  will  be  implied  in  favor  of 
the  heirs ;  and,  upon  refunding  the  redemption  money,  or  their  just 
proportion  of  it,  they  would  become  entitled  to  the  estate  in  fee.  sub- 
ject to  the  widow's  right  of  dower. 

2.  Same.  Same.  Same.  Same.  Lien.  Husband  and  wife.  The  widow 
would  have  a  lien  on  the  land  redeemed,  for  the  re-imbursement  of 
the  redemption  money ;  and,  on  failure  of  the  heirs  to  pay,  she  may 
subject  their  interest  in  the  land  to  its  satisfaction.  This  being  so, 
upon  the  subsequent  marriage  of  the  widow,  the  lien  would  inure  to 
the  husband,  as  a  chose  in  action  of  the  wife;  and,  a  fortiori^  would 
the  lien  so  inure  in  case  tho  payment  of  the  redemption  money  should 
fall  upon  the  husband,  after  the  marriage. 

8.  Same.  Same.  When  tJte  land  is  redeemed  after  the  two yeai's.  Where 
the  redemption  is  eflected  by  the  widow,  by  the  voluntary  agreement 
of  the  parties  in  interest,  after  the  expiration  of  the  time  limited  by 
the  statute — ^but  with  the  intention  that  the  effect  should  be  the  samo 
as  if  the  redemption  had  been  regularly  made  in  proper  time — the 
rights  of  the  respective  parties  would  be  the  same,  as  if  the  redemp- 
tion had  been  made  within  the  two  years. 

4.  Same.  Sa7ne.  Same.  Extent  of  the  lien.  The  extent  of  the  lien  in 
such  case,  would  be  for  the  redemption  money  and  incidental  charges. 
The  redemption  would  be  regarded,  in  law,  as  a  purchase  for  the  ex- 
clusive benefit  of  the  widow  and  heirs ;  and  the  land  would  not  be 
subject,  in  their  hands,  to  the  pro-existing  debts  of  the  estate  of  the 
intestate. 

5.  Same.  Same.  Same.  Same.  Advances  made  to  the  heirs*  As  the 
creditors  of  the  intestate  could  not,  directly,  subject  the  land  to  the 
payment  of  their  debts,  the  widow,  or  her  second  husband,  could  not, 
as  against  tho  heirs,  indirectly ^  charge  it,  by  reason  of  having  paid 
the  debts  of  the  estate;  nor  can  advances  in  money,  voluntarily  made 
by  the  widow  or  by  her  said  husband,  to  the  heirs,  create  a  lien  upon 
the  land. 

6.  Same.  Same.  Same.  Same.  Creditor.  Attachment.  Such  advances 
would  constitute  t  mere  personal  liability  on  the  part  of  the  heirs : 
and  the  widow,  or  husband,  as  a  creditor,  would  be  entitled  to  satis- 
faction out  of  the  fund  arising  from  the  sale  of  said  land,  if  sold  by 
tho  heirs,  in  the  hands  of  the  purchaser,  and  attached  by  him  or  her. 
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Sahje.  If  land  is  pureJuiaed^  and  not  redeemed  by  the  widow.  De- 
Kent,  If  the  land  of  the  intestate  had  been  sold,  and  the  purchaser  had 
acqulrod  a  good  and  indefeasible  title — the  time  allowed  by  the  statute 
to  redeem  having  expired — ^and  the  widow  purchases  the  land  uncon- 
ditionally, she  acquires  an  estate  in  fee  simple;  and  no  implied  trust 
is  raked  in  favor  of  the  heirs.  In  such  case,  the  land  is  absolutely 
hers,  and,  at  her  death,  descends  to  her  heirs  at  law. 


FROM   CLAIBORNE. 


A  final  decree  was  pronounced  by  Lucky,  Chancellor,  in 
fayor  of  the  complainant,  for  91,000,  and  the  same  declared 
to  be  a  lign  on  the  land.  The  administrator  of  Cantwell  ap- 
pealed. 

W.  M.  Cocke,  and  Evans  &  Thomas,  for  the  complainant. 

Heiskell,  and  Maynard  &  Washburn,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

Daniel  Jones  died  intestate  in  Claiborne  county,  in  June, 
1845,  leaving  a  widow  and  three  infant  children  surviving  him. 
Administration  on  his  estate — ^which  consisted  of  only  a  small 
amount  of  personalty — was  granted  to  Joseph  H.  Davis. 

Some  years  before  his  death,  the  intestate  owned  a  tract  of 
land  in  Claiborne  county,  which  he  conveyed  by  deed  of  trust 
to  secure  certain  debts  due  from  him  to  Jacob  Shultz  and  Wil- 
liam Houston,  severally.  Said  debts  not  being  paid  at  the 
time  stipulated  in  the  deed  of  trust,  the  land  was  sold  by  the 
trustee,  and  was  purchased  by  the  creditors,  Shultz  and  Hous- 
ton. The  time  for  redemption  expired,  and  the  title  became 
absolute  in  the  purchasers,  sometime  before  the  death  of  said 
Daniel  Jones. 

After  the  death  of  said  Jones,  Shultz  and  Houston  consen- 
ted that,  if  the  widow  would  pay  to  them  the  amount  of  their 
respective  debts,  with  the  interest  which  had  accrued  thereon, 
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they  would  convey  to  her  said  tract  of  land.  And  the  land 
being  of  double  the  value  of  the  amount  of  said  debts,  the 
widow  undertook  to  do  so.  The  two  debts  together  amounted 
to  about  the  sum  of  $550.  In  order  to  raise  the  purchase 
money,  the  widow  made  a  note  for  ((500,  which  was  indorsed 
by  some  of  her  friends,  and  was  discounted  in  bank.  The 
proceeds  of  said  note  were  paid  to  Shultz  and  Ilouaton,  who, 
thereupon,  made  a  conveyance  for  said  tract  of  land  to  the 
widow,  in  absolute  fee  simple. 

Shortly  after  this  transaction,  the  widow  intermarried  with 
the  complainant,  Clark,  who  entered  into  possession  of  said 
land,  and  occupied  the  same  until  some  time  after  the  death 
of  his  wife,  which  happened  in  1852 — ^having  retained  the 
possession  for  a  period  of  some  six  or  seven  years. 

After  the  death  of  Mrs.  Clark  (formerly  the  widow  of  said 
Daniel  Jones,)  her  three  sons,  the  issue  of  the  marriage  with 
said  Jones,  claimed  said  tract  of  land  as  having  descended  to 
them  as  heirs  of  their  mother ;  and,  on  arriving  at  age,  sold 
and  conveyed  the  same  to  defendant,  Cantwell. 

Complainant  alleges,  and  there  is  proof  tending  to  show, 
that,  after  his  marriage  with  the  widow,  he  paid  the  amount  of 
the  debt  due  to  the  bank,  which  had  been  created  by  her  in 
the  purchase  of  said  land,  out  of  his  own  means.  It  also  ap- 
pears, that  an  arrangement  was  made  between  the  complain- 
ant and  Davis,  the  administrator,  by  which  the  latter  surren- 
dered to  complainant  the  assets  of  the  estate,  on  his  agreeing 
to  assume  the  payment  of  the  debts  of  the  estate ;  and  under 
this  agreement,  the  complainant  alleges  that  he  paid  out,  per- 
haps, upwards  of  $200  more  than  the  amount  of  the  assets 
received  from  the  administrator.  The  complainant  further  al- 
leges, that  he  made  advances  to,  and  paid  debts,  from  time  to 
time,  for  ^ach  of  the  three  children  of  his  wife  by  her  former 
husband,  amounting  in  all  to  a  considerable  sum. 

The  bill  assumes,  that  the  complainant  has  a  valid  lien  on 
said  tract  of  land,  to  reimburse  him  the  five  hundred  dollars 
paid  to  the  bank ;  also,  the  two  hundred  dollars  paid  by  him 
in  discharge  of  debts  due  from  the  estate  of  Jones,  beyond 
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the  asaets  received  from  the  administrator ;  and  likewise  the 
several  sums  paid  to  and  for  the  children  of  his  wife.  And 
tiiis  relief  is  claimed,  as  well  against  the  children  and  heirs  of 
the  wife,  as  against  Gantwell,  the  purchaser  from  them,  on  the 
ground  that  he  purchased  with  full  knowledge  of  the  facts, 
which  is  shown  to  be  true. 

This  claim  to  relief  is  based  upon  the  hypothesis,  that  the 
transaction  between  the  widow  and  Shultz  and  Houston,  in 
relation  to  the  land,  was  not  a  purchase  by  her  for  her  own 
henefit ;  but  that,  both  in  intention  and  legal  effect,  it  was 
simply  a  redemption  of  the  land,  by  the  consent  of  the  pur- 
chasers,  after  the  expiration  of  the  period  for  redemption. 
And  that  the  purpose  of  all  the  parties  was,  to  restore  the 
title  to  the  estate  of  Daniel  Jones,  and  to  place  the  land  in 
the  same  condition  as  if  it  had  been  redeemed  by  said  Jones 
in  his  lifetime,  not  only  as  regarded  the  rights  of  the  widow 
and  heirs  at  law  of  the  intestate,  Jones,  but  also  as  regarded 
the  rights  of  the  creditors  of  his  estate. 

There  is  a  labored  effort  in  the  amended  bill,  and  in  the  ev- 
idence, to  give  the  case  this  complexion,  though  in  the  origi- 
nal hill  the  contrary  was  alleged ;  it  is  there  distinctly  stated 
to  have  been  a  purchase  by  the  widow,  and,  impliedly,  for  her 
own  henefit. 

If  the  case,  as  presented  in  the  amended  bill,  were  made 
oat,  there  can  be  little  doubt  that  the  complainant  would  be 
entitled  to  relief,  at  least  to  the  extent  of  the  money  ad- 
vanced by  the  widow  to  Shultz  and  Houston. 

Suppose  the  widow  to  have  redeemed  the  land,  with  her  own 
money,  within  the  time  limited  by  the  statute  for  redemption, 
what  would  have  been  the  legal  consequences  7  Unquestion- 
ably, a  trust  would  have  been  implied  in  favor  of  the  heirs ; 
and  upon  refunding  the  redemption  money,  or  their  just  pro- 
portion of  it,  they  would  have  become  entitled  to  the  estate  in 
fee,  subject  to  the  dower  interest  of  the  widow.  In  what  pro- 
portions the  widow  and  heirs  should  contribute,  in  such  a  case, 
is  a  question  not  presented  in  this  record.  In  the  case  just 
supposed,  there  can  be  no  doubt  that  the  widow  would  have 
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had  a  lien  on  the  entire  tract  of  land  for  reimbursement  of 
the  redemption  money ;  and,  on  failure  of  the  heirs  to  pay, 
she  might  have  subjected  their  interest  in  the  land  to  its  sat- 
isfaction. This  being  so,  upon  the  subsequent  marriage  of  the 
widow,  the  lien  Avould  inure  to  the  husband,  as  a  chose  in  ac- 
tion of  the  wife ;  and,  a  fortiori^  would  the  lien  so  inure,  in 
case  the  payment  of  the  redemption  money  had  fallen  upoa 
the  husband,  after  the  marriage. 

If  the  foregoing  position  be  correct,  it  would  seem  to  follow, 
that,  where  the  redemption  was  effected  by  the  widow— by  the 
voluntary  agreement  of  the  parties  in  interest — after  the  ex- 
piration of  the  time  limited  by  the  statute,  but  with  the  inten- 
tion that  the  effect  should  be  the  same  as  if  the  redemption 
had  been  regularly  made  in  proper  time,  the  rights  of  the  re- 
spective parties  would  be  the  same  as  in  the  preceding  case. 

But,  the  extent  of  the  lien,  in  such  case,  would  be  for  the 
redemption  money  and  incidental  charges.  The  redemption 
of  the  land,  under  such  circumstances,  would  be  regarded,  in 
law,  as  di,  purchase  for  the  exclusive  benefit  of  the  widow  and 
heirs;  and  it  would  not  be  subject,  in  their  hands,  to  the  pre-ex- 
isting debts  of  the  estate  of  the  deceased  husband  and  father. 
And  if  the  creditors  of  the  decedent  could  not  directly  subject 
it,  it  is  clear  that  the  widow,  or  her  after  husband,  could  not — 
as  against  the  heirs — indirectly  charge  it,  by  reason  of  having 
paid  debts  of  the  estate ;  such  payments  were  voluntary,  and 
at  the  peril  of  the  person  making  them ;  and  the  heirs  cannot 
be  held  liable  therefor  in  any  manner.  And  it  is  equally  clear, 
that  advances  in  money,  voluntarily  made  by  the  widow  or  by 
her  subsequent  husband,  to  the  heirs,  cannot  create  a  lien 
upon  the  land :  such  advances  constitute  a  mere  personal  lia- 
bility. 

But  the  complainant  has  failed  to  establish  the  facts  stated 
in  the  amended  bill ;  the  weight  of  the  proof,  and  the  pre- 
sumption of  law,  are  against  the  assumptions  of  the  bill. 

The  title  to  the  land,  as  before  stated,  had  become  absolute 
in  Shultz  and  Houston,  in  the  lifetime  of  Daniel  Jones,  by  his 
failure  to  redeem.     Shultz  proves,  that  on  the  application  of 
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Mrs.  Jones,  after  the  death  of  her  husband,  he  and  Hoaston 
agreed  to  let  her  have  the  landj  provided  she  would  pay  the 
amount  of  their  claims,  and  the  costs  incident  io  the  execution 
of  the  trust.  And,  accordingly,  the  land  was  conveyed  to  her 
unconditionally,  in  fee  simple. 

It  is  true,  that  Davis,  the  administrator  of  Jones*  estate, 
proves  that  he  suggested  to  the  widow  the  arrangement  of  get- 
ting the  purchasers  of  the  land  "  to  convey  it  back  to  her,  by 
paying  their  claims,"  *  *  *  «  and  by  so  doing,  make  the 
estate  in  a  condition  not  to  report  it  insolvent;*'  and  he  fur- 
ther states,  that  "  when  the  land  was  conveyed  to  Mrs.  Jones, 
she  agreed,  verbally ^  that  it  should  stand  good  for  the  bank 
debt,  and  the  other  liabilitieB  of  the  estate.'* 

It  is  very  clear,  that,  if  parol  evidence  of  this  agreement 
were  admissible,  the  agreement  itself — so  far,  at  least,  as  re- 
spects "  the  other  liabilities  of  the  estate," — was  simply  a 
nudum  pactum. 

The  legal  effect  of  the  transaction,  in  view  of  all  the  facts, 
was  to  invest  Mrs.  Jones  with  the  legal  title,  as  owner  in  fee 
of  the  land.  The  parol  evidence  relied  on,  if  admissible,  is 
insufficient  to  give  the  case  a  different  complexion.  If  it  were 
to  be  conceded  that  a  trust  existed,  or  rather  would  have  ex- 
isted in  favor  of  the  heirs,  upon  their  contributing  towards 
the  redemption  money,  it  is  sufficient  to  say,  that  they  did  not 
contribute,  or  offer  to  do  so,  in  the  lifetime  of  their  mother ; 
and,  consequently,  she  died  the  absolute  owner  of  said  land ; 
and  having  died  intestate,  it  of  course  descended  to  her  heirs 
at  law — the  three  children  of  her  former  marriage  with  Daniel 
Jones ;  there  being  no  issue  of  the  subsequent  marriage  with 
the  complainant. 

From  this  view  of  the  case,  it  follows,  that  the  complainant 
is  entitled  to  no  relief,  as  respects  his  payment  of  the  bank 
debt,  with  which  money  the  land  was  purchased.  This  was 
the  debt  of  his  wife,  existing  at  the  time  of  the  marriage,  and 
in  discharging  it,  he  merely  acquitted  himself  of  a  legal  obli- 
gation resulting  from  the  marriage  relation. 
As  respects  the  debts  of  the  estate  of  the  former  husband, 
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paid  by  complainant,  the  payment  was  volantary  and  officious, 
on  his  part,  and  he  is  without  remedy. 

As  respects  the  payments  or  advances  made  by  the  com- 
plainant, for  the  defendants,  (the  children  of  Daniel  Jones,) 
which  constitute  a  personal  demand  against  each  of  said  de* 
fcndants,  in  favor  of  complainant ;  he,  as  a  creditor,  is  enti- 
tled to  satisfaction  of  said  demands  out  of  the  fund  arising 
from  the  sale  of  said  land,  in  the  hands  of  the  personal  rep- 
resentative of  Cantwell,  the  purchaser ;  which  fund  was  at- 
tached in  this  suit — the  defendants,  the  Joneses,  to  whom  said 
fund  belongs,  being  non-residents. 

Decree  reversed. 


Eldridge    Hord   v.    Tab    Rogersvillb    and    Jefferson 
Railroad   Company  et  al. 

1.  Railkoad  Company.  Election.  Notice  of.  Acts  of  1852  and  1864. 
By  the  second  section  of  the  act  of  1852,  before  the  County  Coupta 
are  permitted  to  take  stock  in  any  railroad  company,  the  question 
of  subscription  shall  be  submitted  to  the  qualified  voters  of  the  county, 
and  receive  a  majority  of  the  votes  cast,  in  the  affirmative.  The  act 
of  1852  is  80  amended  by  the  act  of  1854,  as  to  require  a  majority  of 
the  qualified  voters  of  the  county,  taking  the  preceding  Governor's 
election  as  the  basis.  This  being  so,  the  failure  to  give  the  notice  of 
the  election  required  by  this  act,  will  not  operate  to  the  prejudice, 
but  in  favor  of  the  negative  voters ;  and  they  cannot  be  heard  to 
complain  thereof.  Said  provision,  also,  is  directory ;  and  a  failure  to 
give  the  notice  required  by  the  act  will  not  vitiate  the  election  and 
the  subscription  of  stock  in  pursuance  thereof. 

2.  Samk.  Same.  Same.  Mean^  used  to  carry  the  election.  If,  pending 
such  election,  prominent  citizens  of  the  county  enter  into  an  agree- 
ment with  the  citizens  of  a  civil  district  to  subscribe  an  amount  equal 
to  the  tax  of  that  district,  to  improve  the  public  road  leading  from  that 
district  to  the  terminus  of  the  railroad,  upon  condition  that  the  propo- 
sition to  take  stock  receives  a  majority  of  the  votes  of  such  district, 
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8uch  agreement  is  not  in  the  nature  of  a  bribe,  does  not  contravene 
public  policy,  and  will  not  vitiate  the  election  and  the  subscription  of 
stock  in  pursuance  of  the  vote. 


FROM   HAWKINS. 


The  bill  was  dismissed,  Lucky,  Chancellor,  presiding.  The 
complainant  appealed. 

Lyon  and  Arnold,  for  the  complainant. 

Nelson,  Haynes,  and  IIeiskell,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  is  filed  by  Hord,  as  a  citizen  and  tax-payer  of 
Hawkins,  to  be  relieved  from  the  railroad  tax,  upon  the 
ground  that  the  subscription  for  the  stock  by  the  Court  was 
void,  on  account  of  the  invalidity  of  what  is  called  the  elec- 
tion before  the  people. 

He  makes  two  objections  in  his  bill  to  the  proceedings : 

1-  "  That  no  written  notice  of  the  said  election  was  ever 
posted  or  set  up  in  several  of  the  election  districts  or  pre- 
cincts; that  in  his  civil  district  the  notice  was  posted  up 
eleren  days  before  the  election,  and  in  another  five  days." 

By  the  second  section  of  the  act  of  1852,  before  the  County 
Courts  are  permitted  to  subscribe  stock  in  any  railroad,  the 
q^uestion  of  subscription  shall  be  submitted  to  the  qualified 
voters,  and  obtain  a  majority  in  the  aflSrmative.  This,  by  the 
act  of  1854,  must  be  equal  to  a  majority  of  all  the  votes  given 
for  Governor  at  the  next  preceding  election.  That  is,  without 
regard  to  the  negative  votes,  the  afiirmative  must  exceed  one- 
half  of  the  entire  gubernatorial  vote  at  the  last  general  elec- 
tion. Upon  this  point  there  is  no  question,  as  the  affirmative 
prevailed  by  fourteen  votes.  But  the  act  provides,  "that 
notice  of  the  said  election,  and  the  amount  of  stock  to  be  sub- 
14 
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3cribed,  must  be  posted  at  each  election  precinct  in  the  county, 
at  least  thirty  days  preceding  the  said  election/'  By  the  act 
of  1852^  it  was  only  required  that  a  majority  of  the  votes 
given  on  the  question  submitted,  should  be  for  the  subscription. 
So  we  held  in  the  case  of  the  Louisville  and  Nashville  Rail- 
road V.  Davidson  County^  1  Sneed,  637.  It  was  then  very  im- 
portant that  all  the  voters  be  at  the  polls,  as  well  those  against^ 
as  those  for  the  subscription.  But  it  is  not  so  since  the  act  of 
1854.  It  is  now  to  the  interest  of  the  negative,  that  by  want  of 
notice  and  all  other  causes,  the  people  should  not  attend  the 
polls,  and  that  no  election  should  be  held  at  any  precinct.  A 
negative  vote  avails  no  more  against  the  tax  than  a  failure  to 
vote.  The  aflSrmative  must  get  a  majority  of  all  the  votes 
polled  in  the  preceding  election  for  Governor,  without  any 
regard  to  the  negative  votes.  The  interest  in  the  general 
notice  to  all  the  people,  and  bringing  out  a  full  vote,  is  en- 
tirely on  the  affirmative  side  of  the  question.  Therefore  it 
does  not  lie  in  the  mouth  of  the  complainant,  and  others  con- 
curring with  him  in  opposition  to  the  subscription,  to  complain 
of  the  want  of  notice,  or  a  failure  to  open  the  polls  at  certain 
precincts.  So  far  as  they  are  concerned,  the  failure  inured  to 
their  advantage,  and  for  that  reason,  they  have  no  just  ground 
of  complaint.  It  would  seem,  then,  to  be  absurd,  to  hold  the 
action  of  the  people  void  for  want  of  this  statutory  requirement. 
But,  independent  of  this  view,  we  would  not  hold  that  the 
failure  on  the  part  of  the  officers  to  comply  strictly  with  that 
direction  of  the  act  of  1862,  in  regard  to  the  notice,  would 
invalidate  the  election,  or  be  regfirded  as  a  condition  prece- 
dent, as  is  contended,  to  the  binding  effect  of  the  decision  of 
the  people.  Its  whole  object  is  to  give  information  to  the 
voters  and  tax-payers,  and  excite  their  consideration  of  the 
proposition  submitted,  and  bring  them  to  the  polls.  Where  it 
clearly  appears,  as  in  this  case,  that  much  excitement  pre- 
vailed, full  discussion  was  had,  and  a  deep  and  pervading  in- 
terest in  the  question  existed  in  every  district  of  the  county, 
the  whole  object  of  the  written  notice  was  answered.  It 
would  savor  too  much  of  technical  precision,  and  an  adherence 
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to  the  letter,  without  regard  to  the  spirit  and  reason  of  the 
statute.  This,  as  well  as  all  the  other  requirements  of  the 
statute^  ought  to  be  observed  in  this  important  proceeding,  by 
which  a  heavy  tax  is  saddled  upon  the  people]  But,  on  the 
other  hand,  the  same  people  have  a  deep,  general  interest,  in 
the  great  object  to  be  promoted  by  the  burthen  to  be  imposed, 
and  the  expressed  will  of  the  majority  ought  not  to  be  de- 
feated by  unsubstantial  objections  on  the  part  of  the  minority. 
It  has  been  invariably  held,  upon  analagous  questions,  that 
where  it  appears  that  no  injury  has  resulted  from  a  failure  to 
observe  these  requirements  of  the  law  as  to  notice,  and  the 
object  of  the  notice  is  otherwise  accomplished,  that  the  law 
shall  only  be  regarded  as  directory.  Our  books  are  full  of 
these  cases,  and  they  need  not  be  cited.  In  the  case  in  hand, 
the  canvass  was  very  thorough  and  exciting,  and  the  whole 
community  enlisted  in  the  animated  contest.  The  people 
were  aroused,  and  there  was  no  want  of  ample  notice  of  the 
election. 

2.  It  is  next  charged  '^  that  appliances  were  used  to  influ- 
ence the  result  of  this  election,  wholly  indefensible,  and  if 
not  amounting  to  direct  bribery,  were  altogether  inconsistent 
with  the  freedom  of  the  ballot  and  the  purity  of  the  elective 
franchise,  and,  in  fact,  a  fraud  upon  the  electors  who  felt  it  to 
be  their  duty  and  interest  to  oppose  the  subscription." 

The  specification  under  this  charge  will  be  found  in  the 
following  bond,  drawn  up  and  signed  on  the  3d  of  August, 
1867,  just  three  days  before  the  election : 

**  Provided  the  tax  for  the  Rogersville  and  JeiTerson  Rail- 
road shall  receive  a  majority  of  the  votes  in  Hawkins  county, 
we,  the  undersigned,  bind  ourselves,  that  if  the  second  civil 
district,  in  the  county  of  Hawkins,  Tenn.,  give  a  majority  of 
the  votes  of  said  civil  district  in  favor  of  the  railroad  tax,  in 
the  election  which  is  to  take  place  on  the  6th  day  of  August, 
1857,  that  we  will  pay  an  amount  equal  to  the  amount  of  said 
railrottd  tax  of  the  said  civil  district,  to  whatever  person  or 
persons  may  be  appointed  to  receive  it,  for  the  purpose  of  im- 
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proving  or  making  a  good  road  across  Clinch  mountain  to 
Rogersville,  at  any  point  that  a  majority  of  the  voters  of  said 
district  may  choose ;  and  for  the  faithful  performance  of  our 
said  agreement,  we  bind  ourselves  in  the  sum  of  $5000.*' 

This  is  signed  by  twenty  citizens  of  the  county,  under  their 
hands  and  seals.  Most  of  the  directors  and  the  president  of 
the  road  are  of  the  number,  but  not  officially,  and  the  corpo- 
ration is  in  no  way  implicated  as  such.  They  are  all  promi- 
nent and  influential  men.  It  is  strenuously  insisted  that, 
although  it  was  not  so  regarded  by  the  respectable  citizens 
who  entered  into  the  obligation  and  made  the  proposition,  yet 
it  was  in  the  nature  of  a  bribe,  and  of  such  illegal  and  im- 
moral tendency  as  to  entirely  vitiate  the  election,  and  author- 
ize a  Court  of  Chancery  to  declare  it  null  and  void.  We  do 
not  so  regard  it.  The  case  does  not  make  it  necessary  to 
consider  what  would  be  the  effect  of  an  ofier  and  acceptance 
of  a  bribe  or  private  reward  for  votes.  That  is  not  this  case. 
It  was  a  proposition  by  one  portion  of  the  citizens  of  the 
county  to  another,  that  if  the  latter  would  co-operate  with 
them  in  taking  a  joint  burthen  upon  themselves  to  promote 
one  public  improvement,  they  would  assist  them  in  another, 
in  which  the  persons  addressed  felt  a  more  immediate  local 
interest.  That  is,  if  the  citizens  of  the  second  civil  district 
of  the  county  would  concur  with  them  in  voting  in  favor  of  a 
subscription,  by  the  county,  of  $50,000  of  stock  in  the  Rogers- 
ville and  Jefferson  Railroad  Company,  they  would  subscribe 
an  amount  equal  to  the  tax  mat  might  thereby  fall  upon  the 
citizens  of  that  district,  in  conseauence  of  said  subscription,  to 
make  a  good  road  from  that  district,  across  Clinch  mountain 
to  Rogersville,  to  facilitate  their  access  to  the  terminus  of  said 
railroad.  This  was  nothing  more  than  an  appeal  to  the  public 
spirit  of  one  portion  of  the  people  by  another,  and  to  stimu- 
late them  by  the  offer  of  reciprocal  benefits,  in  the  general 
improvement  of  the  county,  for  the  interest  of  all.  We  can 
see  nothing  in  it  against  public  policy  or  good  morals.  It 
cannot  be  assimilated  to  elections  for  political  or  other  offices, 
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and,  therefore,  we  need  not  consider  what  the  effect  of  such  a 
thing  would  be  in  those  cases.  The  doctrines  in  relation  to 
the  elective  franchise,  and  the  vigilance  with  which  the  purity 
of  the  ballot-box  should  be  guarded,  have  no  direct  applica- 
tion to  cases  of  this  description.  This  is  not  properly  an 
election,  but  a  decision  of  the  people  in  reference  to  a  matter 
of  pecuniary,  private,  and  public  interest.  The  county,  as  a 
political  corporation,  are  called  upon  to  determine  whether  it 
will  take  stock  in  a  private  corporation,  organized  to  advance 
both  their  individual  and  common  welfare.  This  question,  it 
is  provided  by  the  law,  shall  be  referred  to  the  voting  citizens 
of  the  county,  before  the  subscription  shall  be  made  by  the 
county  authorities.  In  deciding  this  question,  the  citizens 
may  operate  upon  each  other  by  all  the  arts  of  persuasion  and 
influence,  debate  and  eloquence,  they  see  proper  to  adopt,  so 
far  as  the  binding  force  of  their  decision  is  concerned.  Their 
fal*«e  representations,  fallacious  arguments,  and  improper  influ- 
ences, are  questions  of  morality,  affecting  the  personal  char- 
acter of  the  actors,  but  cannot  invalidate  the  result.  If  the 
rigid  rules  contended  for  in  argument  were  to  be  adopted, 
perhaps  few  elections  would  stand,  and  the  government  could 
not  go  forward ;  nor  many  of  these  grand  improvements,  re- 
quiring the  united  means  and  co-operation,  both  voluntary  and 
coercive,  of  the  whole  community,  be  accomplished. 

The  subscribers  to  this  instrument,  feeling  the  deep  impor- 
tance of  the  great  work  in  question  to  the  common  prosperity, 
were  willing  not  only  to  take  upon  themselves  the  burthen  of 
the  taxation  that  would  result,  but  also  to  aid  the  people  of 
that  particular  section  of  the  county  in  a  public  work  they 
had  at  heart  upon  the  prescribed  conditi(»ns.  What  harm 
was  there  in  it  ?  what  mischief  could  it  do  ?  Two  great 
public  objects  were  to  be  promoted  by  it.  It  was  an  address 
to  their  judgment,  through  their  common  interests.  There 
was  nothing  sinister  or  mercenary  in  it.  It  was  tainted  with 
none  of  the  ingredients  of  a  bribe.  The  motive  was  high  and 
elevated^  and  in  no  way  censurable. 
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But  if  it  were  morally  wrong,  and  against  public  policy,  we 
are  unable  to  see  how  it  could  be  made  to  have  the  effect  of  vitia- 
ting, the  so-called,  election.  It  might  in  that  case,  perhaps,  be 
made  available  in  a  contest  before  the  County  Court  on  the 
return  of  the  votes.  The  question  is  a  very  different  one 
when  the  proceeding  is  attempted  to  be  impeached  in  a  Court 
of  Equity. 

We  have  preferred  to  examine  this  case  upon  its  merits, 
without  reference  to  the  various  objections  taken  to  the  juris- 
diction of  the  Court,  on  account  of  the  finality  of  the  action 
of  the  County  Court,  as  well  as  other  points  made  in  the 
answer  and  arguments  for  the  defence.  We  do  not  in  any 
way  pass  upon  them,  as  we  think  the  case  clear  upon  its 
merits. 

The  conclusion  is,  that  the  decree  of  the  Chancellor  is 
affirmed,  and  the  bill  dismissed  with  costs. 


Isaac,  (a  man  of  color,)  by  his  next  friend  v.  William 
Sliger  et  al. 

1.  Fbbedom.  Contract  of.  Master  and  slave.  A  contract  entered  into, 
directly,  between  the  master  and  slave,  for  the  freedom  of  the  latter, 
upon  a  consideration  moving  from  the  slave,  or  from  a  stranger  on 
behalf  of  the  slave,  is  valid  and  obligatory.  But  an  agreement  without 
any  consideration,  imposes  no  obligations  upon  the  master;  nor  con- 
fers any  rights  upon  the  slave.  Whatever  may  be  the  obligations 
of  such  an  agreement,  in  foro  conscientiof,  it  is,  in  contemplation  of 
law,  a  nudum  pactum^  and  cannot  be  enforced. 

2.  Samk.  Same.  Trust.  Will.  Revocation.  After  the  execution  of 
his  will,  the  testator  can  dispose  of  a  slave  therein  bequeathed,  by 
sale,  or  otherwise.  So,  he  can  confer  by  parol  declaration,  a  present 
right  of  freedom  upon  the  slave ;  or  stipulate  with  his  wife  that  th« 
slave  should  be  free  at  her  death ;  or  she  should  set  him  free,  and  in 
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this  way  create  a  pfrrol  trust  in  favor  of  the  slave.  In  either  case, 
there  would  be  a  revocation  of  the  will,  pro  tanto,  and  the  contract 
for  freedom  would  be  enforced. 


FROM   WASHINGTON. 


A  decree  was  pronounced  by  Lucky,  Chancellor,  in  favor 
of  the  complainant.     The  defendants  appealed. 

Kelson  and  Dbadrick,  for  the  complainant. 

Maxwell  &  Milligan,  and  Arnold,  for  the  defendants. 

McEiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  seeks  by  this  bill  to  be  emancipated,  by  a 
decree  of  the  Court  of  Chancery. 

The  right  of  freedom  is  based  upon  a  supposed  agreement 
alleged  to  have  been  made  with  him  by  Henry  Sliger — his  for- 
mer owner.  The  allegation  of  the  bill  is,  ^'that  the  said 
Henry,  previous  to  his  death,  agreed  with  the  said  Isaac,  that 
he  should  be  free  at  the  death  of  Elizabeth,  (wife  of  said  Hen- 
ry,) in  the  event  that  he  conducted  himself  properly  up  to  the 
happening  of  that  event." 

It  appears  that  said  Henry  Sliger  died  in  Washington  coun- 
ty, in  this  State,  in  1834.  Immediately  preceding  his  death, 
he  duly  made  and  published  his  last  will  and  testament,  where- 
by he  devised  and  bequeathed  all  his  property,  both  real  and 
personal,  to  his  widow  during  her  life  or  widowhood,  with  re- 
mainder to  his  seven  children.  The  widow  died  in  1856,  up- 
wards of  twenty  years  after  the  death  of  her  husband,  without 
having  made  any  provision  for  complainant's  emancipation; 
and  an  attempt  being  made,  soon  after  her  death,  by  some  of 
the  children  of  testator,  to  sell  complainant,  this  bill  was  filed. 

It  appears  that  complainant  lived  with,  and  served  his  mis- 
tress, up  to  the  time  of  her  death.     And  although  his  treat- 
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ment  of  her,  and  his  general  good  conduct,  are  complained  of 
by  the  defendants  in  their  answers,  we  think  that,  other  diffi- 
culties out  of  the  way,  the  relief  sought  by  complainant  could 
noc  be  successfully  resisted  on  this  ground. 

The  main  question  is,  has  the  complainant  established  a 
legal  right  to  freedom  ? 

The  proof  upon  thirf  point  rests  in  the  parol  declarations  of 
the  testator.     One  witness  proves  that  he  heard  the  testator 
say,  not  long  before  his  death,  ("  when  his  will  was  read  over, 
and  witness  asked  him  if  he  had  set  his  negro,  Isaac,  free,  as 
he,  Isaac,' was  not  mentioned  in  the  will,*')  "that  he  had  left 
all  to  Betsy  (his  wife)  during  her  life ;  and  that  Isaac  was  to 
serve  her  during  her  life,  and  at  her  death,  she  was  to  set  him 
free,  if  he  done  well."     This  witness  had  had  frequent  con- 
versations with  testator  on  this  subject,  on  former  occasions  ; 
and  had  heard  him  say,  (in  the  presence  of  Isaac,)  "that  he 
intended  to  set  him  free  at  his  death  " — "  if  Isaac  would  be  as 
good  as  he  had  been."     Another  witness  heard  the  testator 
say,  the  evening  he  dieil,  "  that  he  wanted  his  black  boy,  Isaac, 
set  free,  at  the  death  of  his  wife,  if  he  was  a  good  boy  to  her.*' 
This  was  said  to  a  neighbor  who  was  present,  in  a  conversation 
between  the  testator  and  him,  and  in  the  expectation  of  ap- 
proaching dissolution.     A  third  witness  heard  the  testator  say, 
"  that  if  Isaac  was  a  good  boy,  he  would  free  him."     This 
was,  perhaps,  some  time  before  his  death. 

The  foregoing  is  the  substance  of  the  evidence ;  and  this, 
it  is  assumed  for  the  complainant,  furnishes  sufficient  evidence 
of  a  valid  contract  between  Sliger  and  complainant,  entitling 
the  latter  to  freedom.  This  is  a  mistaken  assumption.  The 
proof  establishes  no  contract.  ^\^e  need  not  stop  to  discuss 
the  validity  of  a  contract  entered  into  directly  between  master 
and  slave,  for  the  freedom  of  the  latter.  It  is  settled  by  our 
Courts,  that  such  a  contract — upon  a  consideration -moving 
either  from  the  slave,  or  from  a  stranger  on  behalf  of  the  slave 
— is  valid  and  obligatory.  8  Hum.,  185.  The  proof  shows, 
that  the  master  entertained  different  purposes  and  intentions 
in  regard  to  the  emancipation  of  complainant,  at  different 
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times.  His  first  intention  was,  to  free  him  at  his  own  death, 
if  he  continued  to  be  a  dutiful  servant.  But  nothing  was  done 
in  execution  of  this  purpose ;  and  it  was  afterwards  abandoned. 
It  was  at  most  a  mere  voluntary  declaration  or  promise,  which 
imposed  no  obligation  on  the  master,  nor  did  it  confer  any 
right  on  the  slave.  And  had  it  even  assumed  the  form  of  an 
agreement  between  the  master  and  slave,  whatever  might  have 
been  its  obligation  in  foro  conscientice,  in  contemplation  of 
law,  it  must  be  regarded  a  nudum  pactum. 

The  will,  which  was  made,  perhaps,  on  the  day  preceding 
the  death  of  testator,  demonstrates  that  his  intention  then  was, 
that  the  complainant  should  remain  in  the  condition  of  slavery. 
And  this  leads  us  to  consider  the  force  and  effect  to  be  given 
to  the  parol  declaration  made  after  the  execution  of  the  will — 
"that  Isaac  was  to  serve  her  (the  widow)  during  her  life,  and 
at  her  death,  8he  was  to  set  him  free,  if  he  done  well."  Did 
this  declaration  create  a  trust  in  favor  of  the  slave  ? 

It  is  unquestionably  true,  that  as  the  will  was  inoperative 
until  after  the  testator's  death,  and  the  title  to  the  slave  still 
in  him,  he  might,  after  the  execution  of  the  will,  have  sold  or 
disposed  of  the  slave  in  any  manner  authorized  by  law ;  and 
this  would  have  been  a  revocation  of  the  will  pro  tanto.  He 
might,  after  the  will,  have  conferred  on  the  slave,  by  parol 
declaration,  a  present  right  of  freedom ;  and  this  would  like- 
wise have  been,  to  that  extent,  a  revocation  of  the  will.  So, 
he  might,  subsequent  to  the  making  of  the  will,  have  stipula- 
ted with  his  wife  that  she  should  emancipate  the  slave,  or  that 
he  should  be  free  at  her  death,  and  in  this  mode  have  created 
a  valid  parol  trust  in  favor  of  the  slave,  which  would  likewise 
have  been  a  partial  revocation  of  the  will.  See  Hill  on  Trus- 
tees, (2  Am.  Ed.,)  69,  et.  seq.  But  none  of  these  things  were 
done.  It  does  not  appear  that,  after  the  execution  of  the 
will,  the  testator  communicated  to  his  wife,  directly  or  indi- 
rectly, any  wish  or  intentioB  that  the  slave,  Isaac,  should  be 
emancipated  at  any  time,  or  that  he  enjoined  any  duty  upon 
her,  touching  the  emancipation  of  said  slave ,  nor  does  it  ap- 
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pear  that  she  had  any  knowledge  that  such  parol  declarations 
had  been  made  by  the  testator. 

It  is  clear,  therefore,  that  these  declarations  do  not  affect 
the  conscience  of  the  legatee,  nor  do  they  create  a  trust  in 
favor  of  the  slave. 

The  widow,  if  so  disposed,  could  not,  as  against  the  owners 
of  the  remainder  interest,  have  emancipated  the  complainant. 
And  it  is  equally  clear,  that  these  declarations,  after  the  will, 
so  far  from  being  evidence  of  any  intention  on  the  part  of  the 
master,  by  his  own  act,  to  confer  upon  his  slave  a  present 
right  of  freedom,  are  demonstrative  of  the  very  contrary  in- 
tention. 

We  feel  constrained,  therefore,  to  reverse  the  decree,  and 
dismiss  the  bill; 


R.  M.  McClung  et  al  v.  W.  H.  Sneed  et  al 

II  Chancery  Pleading.  Demurrer^  Statute  of  limitatioTis.  If,  by 
the  lapse  of  time,  no  right  of  action  exists  in  the  complainant,  from 
his  own  showing,  this  may  be  taken  advantage  of  upon  demurer. 
And  this  rule  applies,  a  foriiorit  where,  by  force  of  the  statute,  the 
title  as  well  as  the  remedy  of  complainant  are  both  destroyed. 

2.  Same.  Same.  Same.  Dimhility.  If  it  appears,  upon  the  face  of 
the  bill,  that  the  land  sought  to  be  recovered  has  been  adversely  held 
for  more  than  seven  years,  under  an  assurance  purporting  to  convey 
*  an  estate  in  fee,  prima  facie,  this  possession  confers  on  the  possessor 
a  good  title,  by  force  of  the  statute  of  limitations;  and  if  the  com- 
plainant means  to  avoid  this  apparent  bar,  by  any  of  the  disabilities 
contained  in  the^rorwo  of  the  statute,  it  is  incumbent  on  him  to  allege, 
in  the  bill,  its  existence  at  the  time  the  cause  of  action  accrued,  with 
such  other  averments  of  its  continued  existence  as  will  show  that 
complainant's  right  has  not  been  defeated  by  the  statute. 
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Statute  of  Limitations.  Husband  and  wife.  Tenancy  by  the  cur- 
iefsy.  Disability,  The  principles  settled  in  the  cases  of  Chiion  v.  An- 
derson.  8  Hum.,  298 ;  Miller  v.  Miller^  Meigs*  R.,  484,  and  Weisinger 
V.  Murphyy  2  Head,  674,  are  approved. 

Widow.  WiU.  Dower.  If  the  widow  of  a  testator  does  not  dissent 
from  the  will  of  her  hushand,  she  is  bound  by  its  provisions,  and  can 
take  no  part  of  his  estate,  as  to  which  he  died  intestate.  She  is  not 
entitled  to  be  endowed  of  lands  not  disposed  of  by  his  will. 


FROM   KNOX. 


The  bill  was  dismissed  by  Chancellor  Lucky,  upon  demurrer. 
The  complainants  appealed. 

T.  C.  Lyon  and  T.  A.  R.  Nelson,  for  the  complainants. 

J.  R.  Cocks  and  Heiskell,  for  the  defendants. 

Weight,  J.,  delivered  the  opinion  of  the  Court. 

The  Chancellor,  in  our  opinion,  acted  properlj  in  dismissing 
the  bill  upon  demurrer. 

The  facts  of  the  case  are  these  :  Rufus  Morgan,  the  grand- 
father  of  the  complainants,  departed  this  life  in  the  montl) 
of  August,  1826,  leaving  a  widow,  Elizabeth  Morgan,  and 
seven  children ;  and  among  them,  William  King  Morgan,  who 
died  intestate  and  unmarried,  in  the  year  1829 ;  Rachel  K. 
T.  Morgan,  who  married  Hugh  L.  McGlung  whilst  she  was  a 
minor,  and  departed  this  life  in  the  month  of  December,  1842, 
leaving  the  complainants,  her  only  children  and  heirs  at  law ; 
Eliza  Morgan,  who  was  of  imbecile  mind,  and  died  intestate 
and  unmarried,  and  Rufus  Ann  Morgan,  who  also  died  in  in- 
fancy, unmarried  and  intestate.  The  said  Rufus  Morgan,  on 
the  23d  of  September,  1813,  made  his  last  will  and  testament, 
which,  after  his  death,  was  duly  proved,  and  admitted  to  rec- 
ord in  the  county  of  Roane,  where  he  died ;  and  in  which  he 
gave  his  wife,  the  said  Elizabeth  Morgan,  his  entire  estate, 
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real  and  personal ;  and  from  the  provisions  of  v.lileh  she  did 
not  dissent,  as  required  by  the  act  of  1784,  ch.  22,  sec.  8  ; 
but,  on  the  contrary,  was  content  therewith,  as  we  are  bound 
to  believe,  from  the  allegations  of  the  bill. 

Subsequent  to  the  making  of  his  will,  he  acquired  the  tract 
of  land  in  controversy,  in  the  vicinity  of  Knoxville,  and 
which,  therefore,  as  the  law  then  was,  did  not  pass  under  the 
will ;  but  as  to  it,  he  died  intestate^  and  the  same  descended 
to  his  heirs  at  law. 

This  tract  of  land,  together  with  all  the  other  property  be- 
longing to  the  estate  of  Rufus  Morgan,  was  taken  possession 
of  by  the  said  Elizabeth,  his  widow,  and  claimed  by  her  until 
she  sold  it,  under  the  mistaken  impression  that  said  land 
passed  to  her  under  the  devise  of  her  husband's  will. 

In  the  years  1832  and  1834,  by  two  deeds,  the  said  Eliza- 
beth sold  and  conveyed  this  land  to  Calvin  Morgan,  who  en- 
tered upon  and  took  possession  thereof,  and  died  in  possession 
of  the  same,  having  previously  sold  a  part  thereof  to  the  East 
Tennessee  and  Georgia,  and  East  Tennessee  and  Virginia 
Railroad  Companies;  and  his  executor,  Calvin  Morgan,  jr., 
under  a  power  vested  in  him  by  the  will  of  Calvin  Morgan, 
sold  and  conveyed  the  remainder  of  the  same  to  William  H. 
Sneed ;  and  he  has  sold  and  conveyed  the  same,  or  most  of 
the  same,  to  various  persons. 

These  purchasers  and  sub-purchasers,  now  claim  title  to  the 
said  tract  of  land,  and  are  in  possession  of  the  same ;  and  ive 
take  it,  from  the  allegations  of  the  bill,  that  Calvin  Morgan, 
and  the  purchasers  under  him  and  his  executor,  have  held 
adverse  possession  ever  since  the  period  of  his  purchase.  We 
can  regard  them  in  no  other  sense;  and  furthermore,  that 
Elizabeth  Morgan's  deeds  were  absolute  conveyances.  She 
supposed  she  was  absolute  owner  under  her  husband's  will, 
and  made  deeds  accordingly.  So  the  bill,  as  we  think,  is  to 
be  understood. 

We  take  it,  that  Hugh  L.  McClung  survived  his  wife,  and 
is  yet  alive ;  as  three  of  complainants,  who  are  infants,  sue 
by  him  as  their  guardian ;  and  also,  that  Elizabeth  Morgan  is 
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jet  alive,  as  she  appears  to  be  a  defendant  in  the  bill.  But  it 
does  not  appear  when  Rachel,  the  mother  of  complainants, 
became  covert,  nor  at  what  time  her  infancy  ceased.  Nor 
does  the  bill  allege  any  period  for  the  deaths  of  Eliza  and 
Rufns  Ann  Morgan. 

The  complainants,  if  we  understand  the  extent  of  their 
claim,  seek  to  recover  the  one-fourth  of  this  tract  of  land, 
namely:  one- seventh  as  heirs  of  their  mother,  and  in  her 
original  right ;  and  one-fourth  of  three-sevenths  in  her  right 
as  one  of  the  heirs  of  William  King,  Eliza  and  Rufus  Ann 
Morgan,  deceased.     The  bill  was  filed  the  19th  of  May,  1856. 

Upon  these  facts,  we  think,  complainants  are  barred  by  the 
statute  of  limitations. 

It  is  a  well  settled  rule  of  chancery  pleading,  that  if  by 
the  lapse  of  time,  no  right  of  action  exists  in  the  complain- 
ant, from  his  own  showing,  this  may  be  taken  advantage  of 
upon  demurrer.  And  this  rule  applies,  a  fortiori^  where  by 
force  of  the  statute,  the  title,  as  well  as  the  remedy  of  com- 
plainant, are  both  destroyed.  Bunlap  v.  Gibbs  et  al  ^^  Yer. 
R.,  94. 

Calvin  Morgan,  and  the  defendants  who  derive  title  under 
him,  have  been  in  possession  of  this  land  more  than  seven 
years  before  the  suit  was  brought,  indeed,  more  than  twenty. 
They  have  claimed  it  for  themselves,  and  adversely  to  com- 
plainants. The  very  nature  of  the  case,  as  stated  in  the  bill, 
shows  this.  Prima  facie  this  possession  confers  on  the  pos- 
sessor a  good  title,  by  force  of  the  statute  of  limitations.  If 
the  complainants  meant  to  avoid  this  apparent  bar  by  any  of 
the  disabilities  contained  in  the  proviso  of  the  statute,  such  as 
infancy,  coverture,  &c.,  it  was  incumbent  on  them  to  allege, 
in  the  bill,  their  existence  at  the  time  the  cause  of  action  ac- 
crued, with  such  other  averments  of  their  continued  existence, 
as  would  show  that  complainants'  rights  had  not  been  de- 
feated by  the  statute.  Shropshire  et  al.  v.  Shropshire  et  aL, 
7  Yer.  R.,  165-167 ;  South  Sea  Company  v.  Wt/mond  Tell^ 
3  Pur.  Will.,  144  ;  Foster  v.  Hodgson,  19  Ves.,  182  ;  Carter 
T.   Murray y  5  Johns.   Ch.  R.,  530;  Angell  on  Lim.,  349. 
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This  is  not  done,  and  we  might  stop  right  here.  But  in  oar 
view  of  the  possession,  and  in  every  supposed  aspect  of  the 
case,  it  may  be  demonstrated  that  complainants  are  barred, 
unless  it  be  as  to  their  interest  in  the  share  of  the  imbecile 
child,  Eliza  Morgan ;  and  as  to  that,  the  demurrer  was  well 
taken,  for  the  reason  already  given,  namely,  that  the  excep- 
tion of  imbecility  is  not  so  stated  upon  the  bill,  as  to  take  the 
case  without  the  statute. 

If  we  assume  the  fact  to  be,  that  Rachel,  the  mother  of 
complainants,  was  a  feme  covert  in  1882  and  1834,  when  the 
cause  of  action  accrued,  then  the  case  of  Guion  t.  Andersorij 
8  Hum.,  298,  is  decisive  against  them. 

That  case  has  been  repeatedly  sanctioned  by  this  Court  as 
authority.  According  to  its  principles,  when  the  adverse 
possession  commenced,  no  estate  by  the  curtesy  existed  in 
Hugh  L.  McClung,  to  this  land.  He  was  not  then  seized  of  a 
particular  interest,  or  estate,  separate  from  the  fee  simple 
estate  of  his  wife.  By  his  marriage,  he  had  gained  an  estate 
of  freehold,  in  her  right,  which  might  continue  during  their 
joint  lives  ;  and  might,  by  possibility,  last  during  his  own  life. 
He  was  not,  however,  solely  seized,  but  jointly,  with  his  wife. 
And  his  estate,  by  the  curtesy,  could  not  exist,  or  be  consum- 
mated, until  the  death  of  his  wife.  The  wrongful  possession 
of  Calvin  Morgan,  and  the  purchasers  under  him,  was  an  in- 
jury to  the  entire  joint  estate  of  Hugh  L.  McClung  and  wife, 
and  they  were  required,  jointly,  to  bring  suit  to  recover  the 
possession.  The  statute  of  limitations  began  to  run  against 
both  immediately  upon  such  adverse  holding ;  and  they  hav- 
ing failed  to  sue  for  seven  years,  their  joint  right  of  action 
was  barred ;  and  the  right  of  Hugh  L.  McClung,  whatever  it 
may  have  been,  was  not  only  barred,  but  extinguished  ;  and 
upon  the  death  of  Rachel  K.  T.  McClung,  the  complainants, 
as  her  heirs,  even  though  infants,  or  femes  coverty  had  only 
three  years  thereafter,  within  which  to  bring  suit ;  and  having 
failed  to  do  so,  they,  also,  are  barred.  They  could  have  sued 
at  any  time  the  right  of  Hugh  L.  McClung  was  barred,  his 
extinguished  interest  interposing  no  obstacle  to  their  recovery 
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The  case  of  Guion  v.  Anderaon,  differs  widely  from  Miller  v. 
Miller,  Meigs'  Rep.,  484 ;  and  McCorry  v.  King*8  ffeirSy  8 
Hum.  267.  The  principle  of  these  latter  cases  allow  the  wife, 
or  her  heirs,  seven  years  within  which  to  sue,  after  the  death 
of  the  husband,  because  he  had  made  a  conveyance  of  the 
lands  of  the  wife,  she  not  joining  therein,  by  which  he  was 
estopped  from  suing,  and  she  could  not  sue  alone;  so  that 
no  cause  of  action  accrued  to  them,  or  either  of  them,  during 
his  life.  There  was,  in  fact,  no  wrong  or  injury.  Nor  could 
her  heirs,  after  her  death,  sue  the  husband's  vendee  during 
the  continuance  of  tbe  life  estate,  which  he  had  gained  by 
force  of  the  husband's  deed,  and  his  survivorship  of  his  wife. 
The  case  then  become  of  particular  estate  and  remainder. 

And  if  she  were  both,  an  infant  and  feme  covert^  at  the 
time  the  cause  of  action  accrued,  or  only  under  the  disability 
of  infancy,  and  we  even  suppose  the  infancy  to  continue  until 
her  death  in  1842,  still,  by  the  same  authority,  complainants 
only  had  three  years  after  her  death,  within  which  to  sue,  and 
are  barred.  And  this  is  so,  as  to  any  interest  which  she  may 
have  acquired  in  the  shares  of  her  deceased  brother  and  sis- 
ters ;  and  certainly  embraces  the  share  of  William  King  Mor- 
gan, who  died  in  1829. 

If,  when  the  cause  of  action  accrued,  the  children,  Eliza 
and  Rufus  Ann  Morgan,  were  alive,  the  former  being  non- 
eampos  mentisy  and  the  latter  an  infant,  and  they  died  under 
these  disabilities,  either  in  the  lifetime  of  their  sister  Rachel, 
or  after  her  death,  then  their  heirs,  whatever  may  have  been 
their  disabilities,  must,  by  the  same  authority,  have  sued  within 
the  three  years,  required  by  the  statute.  And  it  is  impossible 
here,  to  suppose  the  continuance  of  infancy  as  to  any  of  these 
children  from  the  year  1826,  so  as  to  save  any  of  their  shares 
to  complainants. 

They  cannot  escape  the  statute  by  any  right  of  dower  which 
Elizabeth  Morgan  may  be  supposed  to  have  in  this  land.  Nor 
is  it  necessary,  here,  to  consider  the  question  in  that  aspect. 
In  our  opinion,  she  was  not  entitled  to  be  endowed  of  this 
estate,  and  took  no  interest  therein,  either  as  widow,  or  dev- 
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isee,  not  having  dissented  from  the  will ;  the  settled  law 
of  this  State  is,  that  she  is  bound  by  its  provisions,  and  can  take 
no  other  part  of  her  husband's  estate.  Meid  v.  Campbell^ 
Meigs'  R.,  378-389;  Malone,  Admr  v.  Majors^  8  Hum., 
677 ;  Croven  v.  Craven^  2  Dev.  Eq.  R.,  S'68. 

This  is  so,  as  to  property  of  which  he  died  intestate.  Ma- 
lone,  Admr  v.  MajorSj  8  Hum.,  677. 

This  view  of  the  case  is  decisive,  and  we  need  not  notice 
the  question  of  jurisdiction  which  has  been  debated. 

It  is  true,  as  argued  by  the  complainants'  counsel,  that  the 
statute  of  limitations  is  matter  of  defence,  and  that  it  cannot 
operate  unless  the  possession  be  adverse.  Nor  can  the  first 
section  of  the  act  have  effect,  unless  the  possession,  also,  be 
under  some  assurance  of  title,  purporting  to  convey  an  estate 
in  fee  simple.  But  it  is  not  true,  as  wc  have  seen,  that  this 
defence  must  be  by  answer,  and  the  deeds  and  adverse  posses- 
sion there  set  up  and  proved.  The  facts  necessary  to  the  de- 
fence may,  and  in  this  case,  in  our  opinion,  do  appear  in  the 
bill.  It  is  not  insisted  that  the  possession  has  been  in  any 
way  broken,  or  interrupted,  so  as  to  prevent  the  bar.  And, 
in  our  opinion,  the  terms  used  in  the  bill  in  connection  with 
the  two  deeds  of  conveyance  from  Elizabeth  to  Calvin  Mor- 
gan, impart  assurances  of  title  in  fee  simple^  and  possession 
under  them  must  be  taken  to  be  adverse,  unless  repelled  by- 
contrary  averment,  which  is  not  done,  or  attempted. 

Decree  affirmed. 
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Mart  R.  Parmbnter  v.   John  W.  Parmentbr. 

Appeal.  Writ  of  error.  Divorce,  Code^  {  S168.  In  divorce  cases,  an 
appeal  is  the  only  mode  of  revising  errors.  In  such  cases  a  writ  of 
error  will  not  lie ;  and  will  be  dismissed  upon  motion. 


FROM   KNOX. 

The  complainant  filed  a  bill  against  her  husband^  for  a  di- 
vorce and  alimony.  Chancellor  Lucky  pronounced  a  decree 
for  the  complainant.  *  The  defendant  brought  up  the  cause  by 
writ  of  error.  A  motion  was  entered,  by  the  counsel  of  the 
complainant,  to  dismiss  the  writ,  upon  the  ground  that  an  ap- 
peal was  the  only  remedy,  in  such  cases,  for  the  revisal  of  er- 
rors, 

Crozibr  &  Rbbsb,  for  the  complainant. 

John  Baxter,  for  the  defendant. 

McKiNNBT,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error,  brought  to  reverse  a  decree  in  a  di- 
vorce case,  by  which  the  marriage  was  dissolved,  and  the  pro- 
perty of  the  wife,  before  the  marriage,  given  back  to  her.  The 
writ  of  error  was  prosecuted  by  the  defendant,  and  a  motion 
has  been  made  to  dismiss  it.  The  motion  must  be  allowed. 
It  is  positively  declared,  in  sec.  8158  of  the  Code,  that,  '*  in 
divorce  cases,  an  appeal  shall  be  the  only  mode  of  revising 
errors." 

This  is  a  proper  and  neeessnry  provision,  intentionally 

adopted.     Much  mischief  might  be  produced,  if  either  party — 

in  a  case  where  the  bond  of  matrimony  had  been  dissolved — 

were  permitted  at  any  time  within  two  years  aft^"^  the  divorce, 

15 
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to  obtain  a  reyersal  of  the  decree,  after  a  seeming  acquiescence 
for  a  time,  bj  declining  to  appeal,  and,  possibly,  after  the 
other  partjr  had  again  married. 

Motion  to  dismiss  the  writ  allowed. 


Campbell  k  Co.  v.  Reeves  &  Breman. 

1.  Factor  and  Principal.  Factor  has  a  special  properiy  and  lien,  A 
factor  has  a  special  property  in  the  goods  intrusted  to  him  for  sale ; 
and  a  lien  on  them  for  his  factorage  or  commission,  and  may  sell  tho 
goods  in  his  own  name. 

2.  Same.  Same,  Factor  cannot  delegate  his  authority.  In  general,  a 
factor  has  no  power  to  delegate  his  authority  to  another  person ;  it 
must  be  executed  by  him  personally,  unless  authority  to  substitute 
another  in  his  stead  is  expressly  or  impliedly  conferred  upon  him  by 
his  principal. 

8.  Samk.  Effect  of  a  delegation  of  his  power,  by  a  factor,  Conva-sion, 
Assumpsit  If  a  factor  dispose  of  the  goods  of  his  principal,  by  a 
delegation  of  his  power  to  a  third  person,  without  the  sanction  of  his 
principal,  or,  of  a  usage  of  trade,  it  is  a  conversion  of  the  goods  by 
the  factor,  and  the  principal  would  haye  an  election  cither  to  sue  in 
trover  J  grounding  his  action  on  the  tort;  or  to  waive  the  tort,  and  re- 
cover the  value  of  the  goods  in  an  action  o^  assumpsit,  based  upon  the 
breach  of  the  implied  contract. 

4.  Same.  Sub-agent  Liability  of.  Whenever  tho  authority  to  appoint 
a  sub-agent  exists,  a  privity  is  created  between  the  principal  and  such 
sub-agent,  and  the  latter  will  be  held  directly  responsible  to  the  prin- 
cipal. But  if  no  such  privity  exists,  the  sub-agent  would  be  respon- 
sible to  his  immediate  employer,  and  the  remedy  of  the  principal 
would  be  against  his  agent. 


FROM   KNOX. 


Verdict  and  judgment  for  the  plaintiffs.     Lyon,  J.,  presi- 
ding.    The  defendants  appealed. 
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J.  R.  CocKB,  for  the  plaintiffs  in  error. 
Trigg  and  Temple,  for  the  defendants  in  error* 
McKiNNST,  J.y  delivered  the  opinion  of  the  Court. 

The  defendants  in  error,  residents  of  Baltimore,  made  sev* 
eral  consignments  <}{  preserved  oysters  and  fruitSy  at  different 
times  daring  the  year  1854,  to  the  plaintiffs  in  error,  as  fac- 
tors, resident  in  Knozville.  In  the  spring  of  1855,  Campbell 
k  Co.,  sold  and  transferred  their  business  to  Marlej  k  Ricar- 
di ;  and,  at  the  same  time,  turned  over  to  the  latter  a  portion 
of  the  consignments  which  then  remained  undisposed  of.  This 
was  dt>ne  without  the  knowledge  or  consent  of  the  consignors. 
And  there  is  no  evidence  in  the  record  that  Campbell  k  Co., 
informed  them  of  the  transfer  to  Marley  k  Ricardi,  or  ren- 
dered any  account  of  sales,  before  the  institution  of  this  suit. 
Marley  &  Kicardi  appear,  from  the  proof,  to  have  been  pru- 
dent business  men ;  and  it  further  appears,  that  during  a  pe- 
riod of  some  two  years  after  the  transfer  to  them,  Marley  k 
Ricardi  made  sales  to  the  amount  of  $80 ;  which  they  remit- 
ted to  the  consignors,  who  gave  a  receipt  for  the  same,  on  ac- 
count of  Campbell  k  Co.  It  also  appears,  that  Marley  k  Ri- 
cardi informed  the  consignors  of  the  transfer  of  the  goods  to 
them,  by  letter ;  but  at  what  time  this  was  done,  does  not  ap- 
pear ;  nor  does  it  appear  that  the  consignors  in  any  manner 
sanctioned,  or  ratified,  the  act  of  Campbell  k  Co*,  in  deliver- 
ing over  the  goods  to  Marley  k  Ricardi. 

His  Honor,  the  Circuit  Judge,  instructed  the  jury,  that  the 
relation  of  factor  and  principal  was  one  of  personal  trust  and 
confidence.  And  that,  in  general,  where  a  consignment  of 
goods  was  made  to  a  factor  for  sale  on  account  of  the  princi- 
pal, the  factor  would  have  no  authority  to  deliver  over  the 
goods  to  a  third  party  for  sale,  without  tne  assent  of  the  prin- 
cipal, unless  some  usage  of  trade  to  the  contrary  prevailed,  or 
the  act  were  subsequently  ratified  by  the  principal.  And  that 
die  factor  making  such  transfer — without  the  previous  or  suh 
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sequent  sanction  of  the  principal,  and  in  the  absence  of  any 
usage  or  custom  of  trade — would  be  liable  for  the  ralue  of  the 
goods  thus  transferred. 

The  jury  found  for  the  plaintiffs ;  and  the  case  is  brought  to 
this  Court  by  writ  of  error. 

The  position  assumed  by  the  counsel  for  the  plaintiffs  in  er- 
ror, is,  that  the  transfer  of  the  goods  by  the  factors,  under  the 
circumstances,  did  not  constitute  a  conversion ;  and  that  the 
value  of  the  goods  cannot  be  recovered  in  an  action  of  assump* 
sit — which  is  the  form  of  the  present  action — but,  if  at  all, 
only  by  a  special  action  on  the  case.  ^ 

We  do  not  assent  to  the  correctness  of  this  position.  It  is 
true,  that  a  factor  has  a  special  property  in  the  goods  intrus- 
ted to  him  for  sale ;  and  a  lien  on  them  for  his  factorage  or 
commission;  and  he  may  sell  the  goods  in  his  own  name. 
But,  in  general,  he  has  no  power  to  delegate  his  authority  to 
another  person — it  must  be  executed  by  him  personally,  unless 
authority  to  substitute  another  in  his  stead,  was,  expressly  or 
impliedly,  conferred  upon  him  by  his  principal.  Story  on 
Agency,  sees.  13,  110,  201. 

If,  then,  the  factor  dispose  of  the  goods,  by  a  delegation  of 
his  authority  to  a  third  person,  without  the  sanction  of  the 
principal,  or  of  a  usage  of  trade,  what  is  the  legal  conse- 
quence ?  Clearly,  it  is  a  conversion  of  the  goods  by  the  fac- 
tor. This  must  necessarily  be  so.  The  act  being  unauthor- 
ized, no  privity  is  thereby  created  between  such  third  person 
and  the  principal.  Such  wrongful  act  cannot  be  held  to  con- 
fer on  the  third  person,  as  respects  the  principal,  the  rights, 
duties,  or  obligations  of  the  factor  himself.  •  Wherever  author- 
ity to  appoint  a  sub-agent  exists,  a  privity  is  created  between 
the  principal  and  such  sub-agent^  and  the  latter  will  be  held 
directly  responsible  to  the  principal.  But,  if  no  such  privity 
exists,  the  sub-agent  would  be  responsible  to  his  immediate 
employer ;  and  the  remedy  of  the  principal  is  against  his 
agent.     Ibid.  18,  201.      . 

T  unauthorized  disposal  of  the  goods  by  the  factor,  being 
a   conversion,  it  clearly  follows  that  the  principal  has  an  elec- 
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tion  either  to  sue  in  trover,  grounding  his  action  on  the  tort : 
or,  to  waive  the  tort,  and  recover  the  value  of  the  goods  in  an 
action  of  assumpsit,  based  upon  the  breach  of  the  implied 
contract. 
Judgment  affirmed. 


W.  F.  Rankin  v.  T.  &  W.  Eakin  k  Co, 

Pbikcipal  and  Aoext.  Special  agency.  An  agent  constituted  for 
a  particular  purpose,  and  under  a  limited  power  cannot  bind  his  prin- 
cipal if  lie  exceed  that  power.  The  special  authority  must  be  i&ietly 
pursued. 

SiUfX.  Same.  Power  of  attorney  to  confers  judgment.  If  a  party 
constitute  another  his  agent,  by  written  authority,  to  confess  a  judg- 
ment in  his  name;  and  limits  his  authority  as  to  time  and  place,  or  in 
other  respects,  the  attorney  in  fact,  or  agent,  cannot  transcend  the 
power  conferred  and  bind  his  principal.  Ho  cannot  confess  the  judg- 
ment at  a  different  time  than  that  authorized  in  the  power. 


FROM   BLEDSOE. 


Judgment  was  confessed  by  an  attorney  in  fact  for  the 
plaintiff  in  error,  before  Judge  Gardenhire.  The  cause  was 
brought  up  by  Rankin. 

BuRCH  k  Mitchell,  for  the  plaintiff  in  error. 

Frazier  k  Hyde,  for  the  defendants  in  error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Rankin  authorized  Frazer,  in  writing,  to  confess  a  judg- 
ment against  him  in  favor  of  T.  k  W.  Eakin  k  Co.,  for  what- 
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ever  might  be  fouad  due  upon  a  note  given  bj  him  to  Acuff 
for  9600,  and  assigned  to  said  Frazer  for  the  use  of  Eakin  & 
Co.,  in  the  Circuit  Court  of  Bledsoe  county,  at  the  March 
Term,  1857.  Under  this  po^er,  Frazer  confessed  judgmeiit 
against  Rankin  for  $438.19,  the  balance  found  to  be  due  on 
said  note,  at  the  AugtLSt  Term  of  said  Courts  1858.  Rankin 
assigns  for  error,  that  there  was  no  authority  for  this  confes- 
sion ;  and  that  is  the  only  question. 

The  Code,  at  sec.  2978,  authorises  judgments  to  be  con- 
fessed and  rendered  upon  written  authority.  But  still  the 
question  remains,  can  it  be  done  after  the  time  specified  in 
the  power  ?  This  must  depend  upon  the  general  rules  of 
agency. 

With  reference  to  the  distinction  between  general  and  spe- 
cial agencies,  this  is  special  and  limited.  It  is  not  only  con- 
fined to  a  special  and  particular  act,  but  it  is  limited  to  a  par- 
ticular time.  An  agent  constituted  for  a  particular  purpose, 
and  under  a  limited  power,  cannot  bind  his  principal  if  he 
exceeds  that  power.  The  special  authority  must  be  strictly 
pursued.  2  Kent,  420 ;  I  Am.  Lead.  Cases,  524 ;  2  John.  R., 
48.  In  this  last  case,  an  authority  to  sign  a  note  for  $250  at 
six  months,  was  held  not  to  confer  power  to  sign  it  at  sixty 
days. 

In  this  case,  a  particular  time  was  expressly  fixed  for  the  per- 
formance of  the  act,  and  the  power  was  not  then  exercised,  but 
was  more  than  a  year  afterwards.  A  man  might  be  very  will- 
ing to  have  a  judgment  against  him  now,  but  the  lapse  of 
twelve  months  may  have  produced  such  a  change  of  circum- 
stances, as  to  make  him  very  unwilling  that  it  should  be  then 
done.  What  defences  may  have  arisen  in  the  mean  time  we 
cannot  tell.  At  all  events,  a  party  has  a  perfect  right  to 
judge  of  this  for  himself,  and  put  such  restrictions  and  limi- 
tations upon  the  agency  constituted,  as  he  chooses,  and  the 
authority  given  must  be  strictly  pursued,  or  he  is  not  bound. 
If  the  authority  had  been  general  as  to  time,  to  confess  judg- 
ment on  the  note,  that  would  have  bound  him  until  revoked. 
But  it  was  confined,  expressly,  to  a  certain  term  of  the  Court 
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and  if  not  then  exercised,  it  expired.  We  have  been  referred 
to  no  authority  to  sustain  such  a  departure  from  the  limita- 
tions of  a  special  power,  or  agency,  and  we  are  not  aware  that 
any  such  exist,  or  of  any  principle  that  would  authorize  it.  But 
it  is  said  the  time  was  not  material,  and  the  delay  has  ope 
rated  in  favor  of  the  principal.  We  do  not  know  how  that 
may  be,  but  let  it  be  as  it  may,  it  cannot  aid  us  in  the  ques- 
tion of  construction  of  the  power.  The  principal  saw  fit  to 
limit  the  time  of  exercising  the  power  conferred,  and  we  can- 
not depart  from  that. 
The  judgment  must,  therefore,  be  reversed. 


The  Statb  v.  Abb  Hatfield. 

Criminal  Law.  Orand  juror.  Wiinew.  Code,  \  6089.  The  proviaion 
of  the  Code,  }  6089,  exempting  a  witness  from  tt  prosecution  for  any 
ofience  in  relation  to  which  he  has  testified  before  the  grand  jury,  does 
not  extend  to  and  embrace  a  grand  Juror,  who  communicates  to  his 
fellow  jurors  his  knowledge  of  a  crime  having  been  committed  ;  and 
in  doing  so,  voluntarily,  implicates  himself  in  the  act. 


FROM   SCOTT. 


The  defendant  was  discharged  upon  a  demurrer  to  the  plea 
in  abatement,  Gardenhire,  J.,  presiding.  The  State  ap- 
pealed. 

Head,  Attorney  General,  for  the  State. 

Humes,  Mynott  and  Scott,  for  the  defendant. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 
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A  presentment  was  made  against  the  defendant  for  selling 
spirituous  liquors  on  Sunday.  There  was  a  plea  in  abatement^ 
to  which  the  Attorney  General  demxured ;  and  on  argument^ 
the  demurrer  was  OTerruled,  and  the  defendant  discharged. 
The  Attorney  Greneral  appealed  in  error,  for  the  State. 

The  plea  is  informal,  and  scarcely  intelligible ;  the  question 
intended  to  be  raised,  howerer,  is  this :  If  a  person,  in  the 
capacity  of  a  grand  juror,  communicate  to  his  fellow  jurors 
the  fact — within  his  personal  knowledge — ^that  another  person 
was  guilty  of  the  offence  of  selling  spirituous  liquors  on  Son* 
day ;  and,  in  doing  so^  voluntarily  implicates  himself  in  the 
act,  or  in  a  similar  offence  ; — is  he  subject  to  prosecution  for 
the  offence  of  which  he  thus  confessed  himself  guilty  ? 

It  was  supposed  by  the  Circuit  Judge  that  this  case  is  with- 
in the  spirit  of  sec.  5089  of  the  Code,  which  declares — that 
^*  no  witness  shall  be  indicted  for  any  offence  in  relation  to 
which  he  has  testified  before  the  grand  jury." 

We  do  not  concur  in  opinion  with  his  Honor  the  Circuit 
Judge. 

In  general,  all  persons  possessed  of  the  legal  capacity  to 
commit  a  criminal  offence,  are  amenable  to  prosecution  and 
punishment.  To  this  general  rule,  some  exceptions  have  been 
made,  by  positive  law,  founded  upon  obvious  reasons  of  policy, 
justice,  or  fundamental  law.  One  of  these  exceptions  is  con- 
tained in  the  foregoing  section  of  the  Code.  This  exception 
is  to  be  construed  strictly.  The  term  ''witness,"  must  be  un- 
derstood in  the  legal  sense;  and,  as  is  obvious  from  the  con- 
text, can  only  be  applied  to  a  person  brought  before  the  grand 
jury,  by  compulsion,  to  testify  against  others.  Such  person 
cannot  be  compelled  to  criminate  himself;  but,  as  an  induce- 
ment to  a  full  and  unrestrained  disclosure  in  regard  to  others, 
without  peril  to  himself,  it  was  deemed  politic — in  the  event 
of  his  doing  so— to  exempt  him  from  prosecution.  Neither 
the  letter  nor  spirit  of  this  particular  exemption,  applies  to 
the  case  of  a  grand  juror  who  voluntarily  criminates  himself. 

In  this  view,  the  demurrer  should  have  been  sustained.  It 
should  also  have  been  sustained,  on  the  ground  that  the  plea 
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is  repugnant,  insensible,  and  defective  both  in  form  and  sub- 
stance. 

Judgment  reversed,  demurrer  sustained,  and  case  remanded 
that  the  defendant  may  answer  over. 


Lewis  Guthmak  v.  M.  G.  Parker. 

Gahiho.  When  the  thing  wtigered  may  he  recovered.  In  gaming 
contraoU,  when  the  impending  event  is  undecided,  and  after  the  event 
as  against  a  stakeholder,  who  has  hcen  notified  not  to  pay  the  thing 
lost  to  the  winner,  and  m  f^gainst  the  other  party  who  receives  the 
wager  after  such  notice  to  the  stakeholder,  the  owner  may  disaffirm 
the  contract  and  recover  his  property. 

Samk.  Limitation.  Act  of  1799,  eh.  8,  {  4.  The  act  of  1799,  ch. 
8,  I  4,  limiting  suits  hrought  for  the  recovery  of  money  or  property 
lost  at  gaming,  to  ninety  days  from  the  payment  or  delivery  thereof, 
has  no  application  to  cases  where  the  contract  is  disaffirmed,  and 
notice  given  not  to  deliver  the  wager. 


FROM    MONROE. 


A  wager  was  made  between  the  plaintiff  in  error  and  the 
defendant  upon  the  last  Presidential  election.  The  plaintiff 
in  error  proposed  to  take  $100  for  a  watch  he  had,  payable 
when  Buchanan  carried  Tennessee  for  President.  The  de- 
fendant in  error  accepted  the  proposition,  and  the  watch  and 
9100  were  placed  in  the  hands  of  one  Taylor,  as  stakeholder, 
until  the  event  of  the  election  was  ascertained.  Before  the 
election  was  held,  and  before  the  result  was  known,  the  defend- 
ant in  error  notified  Taylor  not  to  pay  over  the  money,  on 
the  ground  that  the  watch  was  not  such  as  was  represented. 
After  the  result  was  ascertained,  the  plaintiff  in  error  applied 
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to  the  stakeholder  for  the  money,  when  he  was  informed  that 
notice  had  been  given  not  to  pay  the  money  over.  The  money 
was  again  demanded,  and  the  stakeholder  paid  it  over.  The 
money  was  paid  more  than  ninety  days  before  the  suit  was 
brought.     The  watch  was  not  worth  more  than  $65. 

The  Court  below  charged  the  jury,  that  if  the  plaintiff  in 
error  received  the  money,  knowing  the  stakeholder  was  notified 
by  the  plaintiff  not  to  pay  it  over  to  him,  he  received  it 
wrongfully,  and  the  plaintiff  was  entitled  to  recover  in  this 
action  to  the  amount  of  $50,  notwithstanding  it  may  have 
been  received  more  than  ninety  days  before  suit  was  brought. 
Verdict  and  judgment  at  the  May  Term,  1859,  Swan,  J., 
presiding,  for  the  plaintiff.     The  defendant  appealed. 

Hall,  for  the  plaintiff  in  error. 

Brown  and  Cocke,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  principle  of  the  cases  of  Perkins  v.  JSfyrfe,  6  Yer., 
288,  and  Allen  v.  Doddj  4  Hum.,  131,  governs  this.  In 
wagering  contracts,  when  the  impending  event  is  undecided, 
and  after  the  event,  as  against  a  stakeholder  who  has  been 
notified  not  to  pay  the  thing  lost  to  the  winner,  the  owner 
may  come  and  disafiSrm  the  contract^  and  recover  his  property. 
This  is  so,  upon  common  law  principles,  which  allowed  him  to 
repent,  pending  the  event  and  before  the  illegal  contract  was 
executed.  Parker  here,  before  the  election,  disaffirmed  the 
contract,  and  notified  Taylor,  the  stakeholder,  not  to  pay  over 
the  money  deposited ;  and  of  this  he  notified  Guthman.  And 
yet,  in  defiance  of  this  notice,  he  received  the  money  from 
Taylor.  He  cannot  be  permitted  to  retain  it,  and  must,  upon 
the  authority  of  the  above  cases,  be  held  to  have  received  it 
to  the  use  of  Parker. 

In  this  view  of  the  case,  it  is  obvious  the  act  of  1799,  ch. 
8,  sec.  4,  limiting  suits  brought  for  the  recovery  of  money  or 
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property  lost  at  gaming  to  ninety  days  from  the  payment  or 
delivery  of  the  property,  can  have  no  app1icatio;i.  The  action 
rests  upon  common  law  principles  ;  and  so  the  cases  of  Per- 
kins  V.  Jlyde  and  Allen  v.  Bodd  hold. 

There  is  nothing  in  this  record  to  show  that  Parker  ever 
received  the  watch,  or  where  it  is ;  nor  is  any  question  made 
in  reference  to  it.  We  are  therefore  relieved  from  consider- 
ing, what  effect,  if  any,  it  would  have  upon  the  action,  if  it 
appeared  he  still  retained  it,  and  had  not  offered  to  restore  it 
to  Guthman. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Joseph  Humphreys  v.  Levi  McCloud. 

EviDENCK.  When  eonfliciing.  Chancery,  If  the  complainant,  who 
is  actor,  fails  to  make  out  his  case  hy  sufficient  proof,  he  is  not  enti- 
tled to  the  interposition  of  the  Court  in  his  favor. 

Sams.  Saine,  Same.  Chmpromiae.  If  the  terms  of  corapromiEe  of 
a  suit  pending  in  Court,  are  not  put  in  such  form  as  to  preclude  all 
future  controversy  as  to  the  true  import  of  the  agreement,  this  negli- 
gence cannot  he  made  a  ground  upon  which  to  invoke  the  active  in- 
terference of  a  Court  of  Equity. 

Chancjcbt  Jurisdiction.  Interference  with  eompromites  made  in  the 
Uffal  Jorum.  Investigation  into  the  terms  of  adjustment  of  suits  in 
the  Ic^al  forum,  where  there  is  a  disagreement  as  to  them,  are  to  bo 
discouraged  by  a  Court  of  Equity — being  from  their  nature  incapable 
of  a  satisfactory  determination,  and  do  not  tend  to  enhance  the  moral 
influence  of  the  administration  of  justice,  or  to  elevate  the  profession, 
in  the  eyes  of  the  community. 


FROM   KNOX. 


Decree  in  the  Court  helow  for  the  complainant,  Lucky,  C, 
presiding.     The  defendant  appealed. 
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Grozier  k  Reese,  for  the  complainant. 
Temple  and  Cocke,  for  the  defendant. 
McEiNNEY,  J.,  deliv^sred  the  opinion  of  the  Court. 

Injunction  bill  The  case  is  this:  An  action  of  slander 
was  brought  by  McClou'^  aga-nst  Humphreys,  in  the  Circuit 
Court  of  Knox.  The  case  came  on  for  trial  at  the  June 
Term,  1857.  F-^kfore  proceeding  to  trial,  the  counsel  of  the 
respective  parties  most  laudably  interposed  to  effect  an  adjust- 
ment of  the  matter,  being  impelled  to  do  so,  by  the  shockingly 
disgusting  character  of  the  charge,  and  the  relation  existing 
between  the  parties ;  the  defendant  being  the  son-in-law  of 
the  plaintiff.  A  compromise  was  made,  in  pursuance  of  which 
the  case  was  disposed  of.  And  out  of  a  subsequent  disagree- 
ment between  the  parties,  respecting  the  terms  of  the  compro- 
mise, this  suit  in  equity  has  arisen. 

It  is  agreed,  that,  by  the  terms  of  compromise,  judgment 
was  to  be  entered  up  against  Humphreys  for  $500  damages, 
and  costs  of  st  H.  The  costs  to  be  ser'ured ;  and,  accordingly, 
the  latter  contessed  judgment  for  .aat  amount,  and  secured 
the  costs. 

But  the  bill  alleges,  that  it  was  a  distinct  and  positive  term 
of  the  agreemei...^  that  McGIoud  should  enter  a  release  of  the 
judgment  for  $500  at  the  following  term  of  the  Court ;  it  be- 
ing expressly  understood,  that,  in  no  event,  was  the  money  to 
be  collected.  This  allegation  is  expressly  denied  in  the  an- 
swer. The  defendant  states,  in  substance,  that  it  was  left  en- 
tirely optional  with  him,  to  release  said  judgment,  or  to  refuse 
to  do  so ;  according  to  the  future  conduct  and  deportment  of 
Humphreys  toward  him. 

It  seems  that  the  adjustment  was  made  through  the  counsel 
of  the  parties,  who  were  examined  as  witnesses,  and  their 
statements  differ  as  widely  as  the  allegations  of  the  parties ; 
various  other  witnesses  were  examined,  whose  statements  are 
alike  conflicting. 

The  presiding  Judge,  and  the  clerk  of  the  court  were  ex- 
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amined;  neither  of  whom  heard  anything  in  relation  to  a 
release  of  the  judgment.  The  confession  of  judgment  as  en- 
tered up,  is  ahsolute  and  unconditional.  This  is  not  a  case  for 
the  interposition  of  a  Court  of  Equity. 

It  presents  a  somewhat  remarkable  instance  of  an  honest, 
and  unintentional  misunderstanding  as  to  a  matter  of  fact, 
between  the  parties ;  and  especially  so  between  counsel,  who 
are  gentlemen  of  the  first  standing,  and  whose  conduct  in  the 
matter  seems  to  have  been  prompted  by  motives  highly  credit- 
able to  them  as  members  of  the  profession. 

The  directly  contradictory  allegations  of  the  parties,  are 
equally  supported  by  witnesses  of  the  highest  claims  to  credit, 
and  possessed  of  equal  opportunities  of  knowing  the  facts. 
There  is  no  principle,  or  rule  of  evidence,  upon  which  the 
testimony  t^an  be  reconciled;  nor  is  there  any  such  prepon^ 
derance,  on  either  side,  as  to  enable  the  mind  in  search  of 
truth,  to  determine  how  the  fact  is.  The  case  must,  therefore, 
be  governed  by  the  general  principle,  that  the  complainant, 
who  is  actor,  having  failed  to  make  out  his  case  by  sufficient 
proof,  is  not  entitled  to  the  interposition  of  the  Court  in  his 
favor. 

Again :  It  was  the  fault  of  the  complainant  that  the  evi- 
dence of  the  terms  of  adjustment,  was  not  put  in  such  form 
as  to  preclude  all  future  controversy  as  to  the  true  import  of 
the  agreement.  And  this  negligence  cannot  be  made  a  ground 
upon  which  to  invoke  the  active  interference  of  a  Court  of 
Equity.  And  furthermore,  we  have  had  occasion  to  say,  here- 
tofore, that  such  investigations  as  the  present,  are  to  be  dis- 
couraged by  a  Court  of  Equity.  They  are,  from  their  very 
nature,  incapable  of  a  satisfactory  determination;  and,  more 
than  this,  they  do  not  tend  to  enhance  the  moral  influence  of 
the  administration  of  justice,  or  to  elevate  the  profession  in 
the  eyes  of  the  community. 

We  are  of  opinion,  therefore,  that  the  Chancellor  erred  in 
decreeing  for  the  complainant ;  and  the  decree  will  be  re- 
versedy  and  the  bill  dismissed,  but  without  costs. 


238  KNOXVILLE: 


Willis  Warwick  e.  Washington  Underwood. 


Willis  Warwick  v.  Washington  Underwood. 

Judgment.  Effect  of.  Trespass  quart  claummf regit  The  judgment 
in  an  action  of  trespasF  quare  clausum  f  regit  Is  conclusive  upon  the 
parties  to  the  suit,  and  their  privies,  upon  all  matters  put  in  issue  in 
the  suit,  and  may  be  plead  in  bar  of  a  subsequent  suit  touching  tho 
same  matters. 

Same.  Hoto  relied  on  as  a  defence.  A  judgment  is  equally  conclusivo 
as  to  the  matters  adjudicated  .when  offered  as  evidence,  if  admissible, 
as  if  pleaded  in  bar  as  an  estoppel. 

Same.  Same.  When  parol  evidence  admissibh  to  show  ivhat  teas  in 
issue.  Where  the  former  judgment  is  general  und  uncertain,  parol 
evidence  i8  admissible  to  show  what  vros  involved  in  the  issue  and 
settled  by  the  judgment. 

Samk.  Question  reserved.  Is  the  judgment  in  an  action  of  trespass 
quare  clausum  fregit^  when  the  title  is  put  in  issue,  a  bar  to  an  ac- 
tion of  ejectment  for  the  same  land  ? 


FROM   ANDERSON. 


This  cause  was  tried  before  Judge  BroWN,  and  a  verdict 
and  judgment  were  rendered  for  the  plaintiff.  The  defendant 
appealed. 

Crozier  &  Reese,  Maynard  &  Washburn,  for  the  plaintiflF 
in  error. 

Trigg,  Hall,  and  Armstrong,  for  the  defendant  in  error. 

Caruthers,  J,,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trespass  to  his  freehold,  brought  by 
Underwood  against  Warwick,  in  which  he  recovered  a  small 
amount  of  damages.  The  main  contest  was  upon  the  title — 
that  being  the  principal  issue  in  the  case,  and  the  object  of 
the  suit. 
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The  case  is  not  fully  presented  to  us,  neither  as  to  the  facts 
proved  nor  the  charge  of  the  Court,  but  it  was  only  intended 
by  the  parties  to  state  enough  in  the  bill  of  exceptions  to 
raise  two  questions  of  law  upon  the  charge  of  the  Court. 

The  two  parties  owned  adjoining'  tracts  of  land,  and  the 
question  of  difficulty  in  the  case  was,  on  which  side  of  the  di- 
riding  line  between  them  the  spring  near  said  line,  and  where 
the  trespass  was  committed  by  Warwick,  was  located.  It  was 
proved  by  the  surveyor,  and  perhaps  the  fact  is  not  contro- 
verted, if  the  line  be  run  according  to  the  trees  called  for  as 
comers  in  Warwick's  title  papers,  and  along  the  foot  of  the 
ridge  as  designated  in  the  deeds,  the  spring  would  fall  on 
Underwood's  side,  and  that  would  support  the  verdict.  War- 
wick  bought  of  Johnson,  he  of  Long,  and  Long  of  Prichard. 
Warwick  adduced  proof  tending  to  show  that  there  was  a 
marked  line  varying  from  the  calls  of  his  deed,  but  in  reason^ 
able  conformity  to  them,  which  was  shown  to  him  when  he 
bought,  and  to  his  vendor  before  him,  to  which  they  claimed, 
and  by  which  the  spring  would  be  thrown  on  his  side  of  the 
Ime.  The  Court  was  requested  to  charge,  that  if  this  state 
of  facts  was  established  to  the  satisfaction  of  the  jury,  they 
should  find  for  the  defendant.  But  the  Court  refused,  and 
charged  *^  that  if  the  defendant's  deed  called  for  the  foot  of 
the  ridge,  he  would  be  controlled  by  that,  unless  it  was  shown 
that  Underwood  and  those  he  held  under,  had  recognized  that 
line  "  so  marked  and  claimed  by  Warwick  and  his  vendors. 
There  is  no  error  in  this.  The  calls  in  the  deeds  for  natural 
objects  would  certainly  have  to  prevail,  although  a  different 
line  had  been  marked  and  claimed,  unless  it  had  been  ac- 
knowledged or  acquiesced  in  by  conterminous  claimants,  when 
there  was  no  actual  possession.  It  is  not  a  question  of  re- 
marking, but  the  change  of  a  line  by  the  acts  and  under- 
standing of  one  side,  without  the  concurrence  of  the  other. 
This  cannot  be  done. 

The  other  question  is  in  relation  to  the  effect  of  a  former 
trial  and  judgment  between  the  same  parties,  with  their  posi- 
tion as  parties  reversed.     In  that  suit,  brought  by  Warwick 
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against  Underwood  for  trespass,  at  or  near  the  same  place,  it 
was  determined  that  the  spring  was  on  his  side  of  the  line, 
upon  an  issue  on  the  plea  of  liberum  tejiementuiny  and  he 
recovered  damages. 

It  is  insisted  that  this  judgment  was  conclusive  upon  the 
title,  and  operated  as  an  estoppel  upon  Underwood,  and  must 
defeat  his  present  action.  Upon  that  point  the  Court  charged, 
*^  that  if  the  spring  in  controversy  in  this  case  was  described  in 
the  declaration  in  the  former  suit,  the  judgment  in  that  cause 
would  be  conclusive  that  the  title  was  in  Warwick ;  but  that 
if  the  spring  was  not  in  the  boundary  de$€ribed  in  the  declara-- 
tiouy  that  the  judgment  in  that  case  would  not  be  a  bar  to 
this." 

This  instruction  is  as  it  was  requested  by  Warwick's 
counsel,  except  the  words  in  italics.  To  that  qualification, 
exceptions  are  taken  by  plaintiff  in  error.  The  title  papers 
used  in  the  former  and  present  cases  are  the  same,  and  so 
is  the  place  of  the  trespass. 

The  Court  was  right  in  holding  the  former  judgment  con-* 
elusive  upon  the  same  parties  as  to  the  title  that  was  put  in 
issue  and  tried  in  that  suit  as  well  as  this,  and  the  place  of 
the  trespass  the  same.  This  is  well  settled  in  our  own  cases, 
and  we  need  not  go  beyond  them  for  authority.  1  Meigs' 
Digest,  sec.  907.  By  our  cases,  also,  the  vexed  question 
upon  which  the  decisions  of  other  Courts  and  opinions  of 
writers  are  variant  and  conflicting,  as  to  the  different  effect  to 
be  given  to  this  defence  when  not  pleaded,  but  only  offered  in 
evidence  under  the  general  issue,  is  put  to  rest.  Judgments 
are  held  to  be  equally  conclusive  of  the  fact  or  point  directly 
adjudged  when  offered  as  evidence,  if  admissible,  or  if  pleaded 
in  bar  as  an  estoppel.     Same  authorities. 

But  our  cases  also  hold  that  where  the  former  '^  judgment 
is  general  and  uncertain,  parol  evidence  is  admissible  to  show 
the  fact  or  issue  tried  and  involved  in  the  general  judgment." 
Same.  Upon  this  rule  the  only  difficulty  arises  in  the  case 
before  us.  There  was  parol  proof  in  this  case  tending  to 
show  that,  in  the  former  suit,  the  question  of  fact  as  to  the 
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location  of  the  line  bj  marks  and  acquiescence  variant  from 
the  calls  in  the  deeds,  was  tried  and  passed  upon  by  the  jury 
in  favor  of  Warwick,  upon  an  appropriate  plea  involving  that 
issne,  and,  consequentlr,  that  fact  is  settled  in  the  general 
verdict  and  judgment.  It  is  not  material  on  this  point  whether 
the  finding  of  the  jury  was  right  or  not  in  the  former  suiu 
That  cannot  be  questioned  any  more  between  the  same  parties 
or  their  privies.  Right  or  wrong,  the  question  was  finally 
closed,  unless  a  new  trial  had  been  obtained  in  the  same  suit. 
This  rule  is  not  alone  for  the  benefit  of  the  parties  litigant,  to 
put  an  end  to  strife  and  contention  between  them,  and  produce 
certainty  as  to  individual  rights,  but  it  is  also  intended  to 
give  dignity  and  respect  to  judicial  proceedings,  and  relieve 
i  society  from  the  expense  and  annoyance  of  interminable  liti- 
gation about  the  same  matter. 

The  condition  upon  which  the  Circuit  Judge  gave  finality 
to  the  former  adjudication,  defeated  entirely  the  object  of  the 
rule.     He  said,  "  if  the  spring  was  not  in  the  boundary  de- 
scribed in  the  declaration  '*  of  Warwick  in  the  former  suit, 
then  ^^  the  judgment  in  that  case  would  not  be  a  bar  to  this." 
That  was  plainly  opening  the  whole  question  of  boundary 
again,  because  the  jury  would  have  to  determine,  by  a  re- 
examination of  the  facts,  whether  the  spring  was  within  the  lines 
claimed  by  Warwick  in  his  declaration  in  the  former  suit,  in 
order  to  decide  whether  that  judgment  was  a  bar  or  not. 
That  was  the  precise  fact  before  tried  and  closed,  and  should 
not  have  been  again  opened.     The  charge  should  have  been, 
that  if,  by  the  former  verdict  and  judgment,  the  line  between 
the  parties  had  been  found  so  as  to  throw  the  spring  on  the 
side  of  Warwick,  Underwood  was  estopped  from  controvert- 
ing that  fact  in  this  suit.     It  was  not  material  to  that  question 
whether  their  finding  was  governed  by  the  calls  of  the  deed, 
or  upon  evidence  showing  that  in  some  legal  mode  the  divid- 
ing line  was  varied  from  the  calls,  and  located  at  a  different 
place.     The   fact  that  the  line  was  so  found  by  the  former 
jury,  was  enough  to  give  effect  to  that  finding  as  a  bar,  with- 
out regard  to  the  kind  of  evidence  upon  which  it  was  done, 
16 
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or  iv^hether  it  was  correctly  done  or  not.  But,  by  the  charge, 
the  jury  were  instructed  to  go  back  and  ascertain  if  the  pre- 
vious jury  had  found  the  line  described  in  the  declaration  in 
that  case  to  include  the  spring ;  hnd  if  that  did  not,  then, 
although  the  true  line  might  have  been  found  to  vary  from 
that  described,  and,  as  thus  found,  included  the  spring,  it 
would  not  have  the  effect  to  close  the  question.  This  was  all 
wrong. 

There  could  not,  perhaps,  be  a  better  case  to  illustrate  the 
wisdom  of  the  rule  in  question  than  the  one  before  us.  * 

Warwick  sued  Underwood  for  a  trespass,  and  the  title* 
were  put  in  issue,  and  decided  in  favor  of  the  plaintiff,  and 
damages  given  for  the  injury  lo  his  freehold.  Then,  and 
without  delay,  Underwood  brings  his  action  for  a  trespass 
upon  the  same  land  and  place,  and,  by  the  verdict  of  a  second 
jury,  he  turns  the  tables,  and  is  allowed  to  recover  damages* 
against  Warwick,  upon  the  ground  that  the  same  land  is  his, 
upon  the  same  title  papers.  What  would  be  thought  of  the 
law  and  the  administration  of  justice  if  this  kind  of  game 
could  be  successfully  played  in  the  Courts  ? 

It  is  said  that  Underwood  was  not  bound  to  show  the 
strength  of  his  title  and  his  proof  in  the  other  suit  on  the 
question  of  freehold,  or  that  he  may  have  acquired  a  better 
title  since,  and  therefore  should  not  be  concluded.  If  that 
were  so,  all  the  evils  intended  to  be  avoided  by  the  rule  would 
continue  to  exist  in  an  aggravated  form.  This  would  be 
trifling  with  the  courts  of  justice,  and  cannot  be  tolerated. 
Every  question  raised  by  tUe  issues  in  a  case,  or  in  some  cases, 
all  which  might  have  been  legitimate,  are  considered  as  closed 
by  the  verdict,  and  that  forever,  as  to  the  same  parties. 

The  maxim  that  there  must  be  an  end  to  litigation,  was 
dictated  by  wisdom,  and  is  sanctified  by  age. 

We  do  not  say  that  a  decision  upon  the  title  in  trespass 
would  be  a  bar  or  estoppel  in  ejectment ;  that  question  is  not 
involved,  and  we  leave  it  open  for  a  case  in  which  it  may  arise. 

The  judgment  will  be  reversed  for  this  error,  and  a  new 
trial  granted. 
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Etidence.  Assault  and  battery,  Ckaracter  of  the  prosecutor.  On 
the  trial  of  an  indictment  for  an  assault  and  battery,  the  character  of 
the  parly  assaulted  is  not  admissible  as  evidence,  except  when  involved 
in  the  res  gesUx. 

Same.  When  charax:ter  a  part  of  the  res  ges'ce.  Self  defence,  "When 
it.  is  shown  that  the  defendant  was  under  reasonable  fear  of  his  life  or 
£:reat  bodily  harm,  from  the  prosecutor,  the  p''osecutor*s  temper,  in 
connexion  with  previous  threats,  is  sufficiently  part  of  the  res  gesice 
to  go  in  evidence  as  explanatory  of  the  state  of  dsfence  in  which  the 
defendant  placed  himself. 

Same.  When  the  proposition  embraces  legal  and  illegal  evidence.  If  a 
party  proposes  to  introduce  certain  proof,  and  his  proposition  contains 
an  admixture  of  illet^al  matter,  with  legal,  it  justifies  the  Court  in  re- 
jecting the  evidence  altogether. 


FROM   GREENE. 


The  defendant  was  convicted  in  the  Court  below,  Pattersoii, 
J.,  presiding.     He  appealed  in  error. 

T.  D.  k  R.  Arnold,  for  the  plaintiflF  in  error. 

Head,  Attorney  General,  for  the  State. 

Wrioht,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted  of  an  assault  and  bat- 
tery, and  has  appealed  to  this  Court. 

Upon  the  trial  in  the  Circuit  Court,  he  offered  to  prove  that 
Alexander  Sevier,  the  prosecutor,  upon  whom  the  assault  had 
been  made,  was  an  overbearing  and  tyrannical  man,  that  his 
revenge  could  not  be  conciliated,  and  no  lapse  of  time  could 
efface  it ;  that  he  was  continually  in  the  habit  of  going  armed ; 
that  he  was  not  only  a  dangerous  man,  but  almost  without  an 
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«qual  as  a  desperado  and  bully ;  that  he  was  then  and  had 
been,  for  years,  a  terror  to  the  peaceable  inhabitants  of  the 
town  of  Greeneville;  that  he  had  knocked  men  down  with 
bludgeons;  had  thrown  and  struck  them  with  bricks,  and 
stabbed  them  with  knives,  when  they  did  not  know  that  he 
was  present ;  that  he  had  no  regard  for  law  or  punishment, 
and  was  often  confined  in  jail ;  and  that  many  of  the  citizens 
of  Greeneville,  who  were  not  able  to  defend  themselves  from 
his  attacks,  had  suffered  from  his  violence.  It  was  also  offered 
to  be  proved,  that  the  plaintifi"  in  error  knew  all  these  things ; 
and  the  object  of  the  evidence  was  stated  to  be,  that  the  jury 
might  judge  of  the  circumstances  under  which  the  defendant 
was  placed,  and  whether  or  not  he  was  in  danger,  and  had 
good  reason  to  believe  he  was  in  danger  of  great  bodily  harm ; 
and  to  be  taken  with  the  other  facts  in  the  case,  in  ascertain- 
ing whether,  or  not,  the  defendant  acted  in  self-defence.  But 
the  Circuit  Judge  rejected  this  evidence.  In  this  we  think 
there  was  no  error. 

In  an  indictment  for  an  assault  and  battery,  the  character 
of  the  prosecutor,  can,  as  we  apprehend,  never  be  made  a 
matter  of  controversy,  except  when  involved  in  the  re%  gestce  ; 
since  the  fact  that  he  may  be  an  overbearing,  tyrannical  and 
dangerous  man,  in  the  habit  of  assaulting  others^  furnishes  no 
legal  excuse  to  the  defendant  to  assault  him.  The  defendant 
may  prove  that  he  was  acting  in  self-defence;  or,  he  may  ex- 
hibit whatever  provocations  were  given  to  him  by  the  prose- 
cutor; but  he  cannot  sot  up  general  reputation,  or  the  conduct 
of  the  prosecutor  towards  others,  as  a  defence.  When,  however, 
it  is  shown  that  the  defendant  was  under  reasonable  fear  of  his 
life,  or  great  bodily  harm,  from  the  prosecutor,  the  prosecu- 
tor's temper,  in  connexion  with  previous  threats,  &c.,  is  suffi- 
ciently part  of  the  res  gestce,  to  go  in  evidence  as  explanatory 
of  the  state  of  defence  in  which  the  defendant  placed  himself. 
Wharton's  Am.  Cr.  Law,  234-5;  State  v.  Tilly,  3  Ird.  R., 
424;   Wright  v.  The  State,  9  Yer.,  342. 

The  defendant  had  the  benefit  of  the  proof  of  the  prosecu- 
'tor*8  threats,  and  if  he  had  confined  his  proposition  to  evi- 
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dence  of  his  temper  merely,  it  seems,  from  the  foregoing 
authorities,  the  proof  would  have  been  relevant  and  admissi- 
ble. But  this  he  did  not  do ;  but  extended  his  proposition  far 
beyond  this,  into  an  inquiry  as  to  the  numerous  assaults  he 
had  made  upon  others.  This  admixture  of  illegal  matter  put 
his  entire  proposition  at  fault,  and  justified  the  Circuit  Judge 
in  its  rejection  altogether. 
Affirm  the  judgment. 


Smith  &  Lackey  v.  The  Mayor  and  Aldermen  of  Knox- 
ville. 

1.  Corporation.  Puw  ra.  Constitutional  law,  A  corporation  can  pass 
no  by-law  inconsistent  with  the  constitution  and  laws  of  the  State. 
Its  by-laws  must,  also,  be  reasonable,  and  not  oppressive.  Subject  to 
these  restrictions,  the  power  to  make  by-laws  and  enforce  them  by 
penalties,  exists  in  all  municipal  corporations. 

2,  Samk.  Satn9.  Cane  in  judgment.  The  Mayor  and  Aldermen  of  the 
city  of  Knoxvilie  passed  an  ordinance  requiring  all  houses  kept  for 
the  retailing  of  spirituous  liquors,  to  be  closed  at  nine  o'clock  P.  M., 
and  prohibiting  all  sales  of  liquors  after  that  hour,  &c.  HeUU  that 
this  is  a  police  regulation  for  the  good  order  and  quiet  of  the  city,  and 
within  its  corporate  powers — that  it  is  not  in  conflict  with  the  con- 
stitution and  laws  of  the  State,  and  may  bo  enforced. 


FROM   KNOX. 


This  cause  was  tried  before  Judge  Brown,  upon  an  appeal 
from  a  Justice's  judgment.  Verdict  and  judgment  for  the 
plaintiflf.     The  defendant  appealed 

Maynard  k  Washburn,  for  the  plaintiffs  in  error. 
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Humes  and  Cocke,  for  the  defendant  in  error. 
Caruthers,  J.y  delivered  tbe  opinion  of  the  Court. 

This  was  an  action  by  warrant,  to  recover  from  Smith  & 
Lackey  the  penalty  of  ten  dollars,  for  the  violation  of  the 
following  city  ordinance : 

"  Be  it  ordained,  That  from  and  after  the  1st  of  April, 
1855,  all  houses  kept  for  the  retailing  of  spirituous  liquors, 
shall  be  closed  at  9  o'clock  P.  M.,  and  all  sales  of  liquors 
after  that  hour  in  such  house,  shall  be  deemed  unlawful ;  and 
any  person  violating  this  ordinance,  shall  be  subject  to  a  fine 
of  ten  dollars  for  each  and  every  such  offence." 

The  case  is  rather  imperfectly  made  out  in  the  bill  of  excep- 
tions, upon  the  facts,  but  the  circumstances  proved  are  sufiS- 
cient  to  make  out  the  charge  in  the  warrant.  The  deputy 
marshal  proves  that,  after  9  o'clock,  he  went  into  the  ^^  saloon 
of  defendants,"  saw  a  man  drinking  at  the  ^^bar,**  and  one  of 
the  defendants  "handed  liquor  to  the  person  drinking," 
though  he  saw  no  money  paid ;  the  front  door  was  closed,  but 
not  locked ;  the  town  clock  had,  just  before  he  entered,  struck 
nine.  It  is  proved  then,  that  the  defendants  occupied  a 
ialoon,  had  a  bar  in  it,  and  handed  out  liquors  for  persons  to 
drink.  From  these  facts  unexplained,  it  is  difficult  to  see  how 
any  one  could  doubt  that  the  defendants  kept  a  house  "for 
the  retailing  of  spirituous  liquors,"  in  the  language  of  the  or. 
dinance.  There  is  another  position  taken  upon  the  facts,  in 
reference  to  the  ordinance,  as  construed  by  the  court.  The 
door  was  closed  as  required,  and  that,  it  is  argued,  was  a  full 
compliance.  On  the  other  side,  it  is  contended  that  the  only 
sensible  construction  is,  that  it  means,  that  not  only  the  door^ 
but  the  business,  must  be  suspended  at  the  hour  designated. 
This  must  certainly  be  so,  or  the  law  would  be  nugatory. 
But  if  such  were  not  the  proper  construction,  it  would  not 
help  the  defendants,  as  the  ordinance  goes  further,  and  pro* 
hibits  the  sale  of  liquors  after  that  hour. 
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But  it  is  presumed  that  the  question  intended  to  be  seriously 
made  in  this  case,  is  upon  the  validity  of  the  ordinance  itself. 

The  objection  taken  to  it  is,  that  the  defendants  were 
licensed  retailers  of  spirits,  under  the  act  of  1846,  and 
having  complied  with  all  the  provisions  of  the  law,  and  paid 
the  State  and  county,  and  corporation,  for  the  privilege, 
there  is  no  power  in  the  corporation  to  abrogate,  or  even 
abridge  or  limit  that  right  to  any  particular  days  or  hours, 
as  they  are  entitled  to  the  whole  time,  and  all  hours,  both  in 
the  day  and  night,  to  exercise  and  make  profitable  the  privi- 
lege they  have  purchased  with  their  own  money,  and  for  which 
they  hold  the  license  of  the  State.  This  is  supposed  to  be  a 
qaestioD  not  entirely  free  of  difficulty ;  and  a  very  plausible 
argvment  has  been  submitted  to  us  in  favor  of  the  position. 
Bat  it  is  said  on  the  other  side,  that  in  order  to  raise  that 
question,  it  must  be  shown  by  the  defendants  that  they  are 
licensed  tipplers,  which  they  have  not  done.  We  take  it,  that 
fact  sufficiently  appears,  not  by  the  production  of  the  license, 
but  the  circumstances  of  the  case.  The  ordinance  could  only 
have  been  understood  to  apply  to  licensed  tipplers,  as  it  could 
not  be  presumed  that  any  other  houses  would  be  kept  in  the 
city  for  retailing  liquors  against  the  general  law,  or,  at  least, 
this  regulation  could  not  have  been  intended  to  refer  to  such, 
for  it  recognizes  the  right  to  sell  with  open  doors  at  all  other 
hours.  It  must,  then,  be  taken  as  admitted  by  the  plaintiffs 
by  the  institution  of  this  proceeding  under  their  ordinance, 
that  the  defendants  were  licensed  tipplers.  Therefore,  the 
point  debated,  is  fairly  made  by  the  record. 

This  is  a  police  regulation,  for  the  good  order  and  quiet  of 
the  city.  It  is  literally  within  the  letter  of  the  corporate 
powers,  as  set  forth  in  the  charter  of  this,  as  well,  perhaps,  as 
all  other  towns  and  cities.  It  does  not  follow,  because  the 
State  has  granted  a  privilege  to  a  citizen,  that  the  exercise  of 
it  may  not  be  regulated  by  the  corpoiate  authorities.  Ordi- 
nances for  these  purposes  have  been  constantly  made  and  en- 
forced. It  is  no  infringement  of  the  State  authority.  It  is 
implied  that  the  party  licensed  is  to  be  subject  to  the  munici- 
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pal  regulations  of  the  town  in  which  he  may  exercise  hi» 
privilege.  It  is  a  condition  understood,  if  not  expressed. 
The  same  power  which  licensed  him  to  exercise  his  trade,  gave 
to  the  incorporated  towns  the  authority  to  prevent  nuisances, 
and  regulate  tippling  houses. 

In  the  case  of  Hobinaon  v.  The  Mayer  and  Aldermen  of 
Tranklin,  1  Hum.,  162,  the  power  is  admitted  to  restrain  and 
regulate  licensed  tipplers  in  the  exercise  of  this  privilege,  ^*  so 
as  to  mitigate  the  evils  of  his  trade,*'  though  the  ordinance  in 
that  case  was  held  to  be  invalid,  because  it  prohibited  the  sel- 
ling under  a  heavy  penalty  without  license  from  the  corpora- 
tion, and  this  was  thought  to  be  inconsistent  with  the  laws  of 
the  State. 

It  is  a  correct  principle,  that  a  corporation  can  pass  no  by- 
law inconsistent  with  the  constitution  and  laws  of  the  State. 
Angel  &  Ames,  182-188.  A  by-law  must  also  be  reasonable, 
and  not  oppressive.  Same,,  and  2  Kent,  296 ;  Mayor  and 
Aldermen  of  Columbia  v.  Beasly^  1  Hum,,  241.  Subject  to 
these  restrictions  and  limitations,  the  power  to  make  by-laws 
abides  in  all  municipal  corporations,  and  may  be  enforced  by 
penalties. 

In  the  ordinance  under  consideration,  we  see  nothing  oppres- 
sive or  violative  of  the  constitution  or  laws  of  the  State.  The 
license  privilege  is  not  prohibited,  but  regulated  in  its  exercise 
by  a  reasonable  and  proper  restriction. 

It  must  be  left  to  the  corporate  authorities  to  determine 
what  restrictions  upon  this  trade  are  required  for  the  general 
good  ;  and  unless  they  are  unreasonable  or  oppressive,  they 
are  valid,  and  will  be  maintained.  No  man  can  be  permitted 
to  exercise,  or  use  any  of  his  rights,  to  the  unnecessary  injury 
of  others,  and  much  less  whole  communities. 

We,  therefore,  consider  this  a  legal  and  valid  ordinance^ 
and  aflSrm  the  judgment,  enforcing  the  penalty. 
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Criminal  Law.  Usury.  The  gist  of  the  offence  of  usury  under  our 
statute  is  the  reception  of  the  money.  The  mere  contract  or  agree- 
ment for  the  payment  of  more  than  the  legal  rate  of  interest,  is  not  o\ 
itself,  while  unexecuted,  the  subject  matter  of  a  criminal  prosecution. 
And  if  the  parties,  in  order  to  evctde  the  law,  go  into  another  State 
and  make  the  contract  of  loan ;  and  the  usurious  interest  is,  after- 
wards, received  in  this  State,  a  criminal  prosecution  will  lie. 

Same.  Same.  But  if  a  contract  is  bona  fide  made  in  another  State, 
for  the  payment  of  money,  the  rate  of  interest  will  be  governed  by 
the  law  of  the  State  in  which  the  contract  is  made ;  and  in  such  case, 
the  reception  of  the  money  in  this  State — though  the  rate  of  interest 
may  have  exceeded  that  prescribed  by  our  law— would  not  l>e  usury. 

EviDEXCE.  I'sury.  I'toduetion  of  the  note.  In  a  criminal  prosecu- 
tion for  usury,  it  is  not  necessary  to  produce  the  note,  in  evidence, 
given  for  the  loaned  money.  The  note,  if  produced,  may  not  show 
tbe  usury.,  and  it  must  bo  made  to  appear  by  extrinsic  parol  ovidonce. 


FROM   SCOTT. 


The  defendant  was  found  guilty  before  Judge  Gardenhire, 
and  appealed. 

W.  Y.  C.  Humes,  for  the  plaintiff  in  error. 

Head,  Attorney  General,  for  the  State. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  indicted  and  convicted  of  usurt/y 
in  receiving  two  dollars  for  the  use  of  twenty  dollars,  for  the 
period  of  twelve  months.  The  borrower  and  lender  were 
both  residents  of  this  State.  To  evade  the  statute — as  we 
must  infer — they  crossed  over  the  line  into  the  State  of  Ken- 
tucky ;  and  in  the  latter  State,  went  through  the  formality 
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of  the  delivery  of  the  money  by  the  lender  to  the  borrower, 
and  also  of  reducing  the  contract  to  writing,  in  the  form  of  a 
note;  and  then  returned  to  their  respective  homes  in  this 
State,  where  the  usurious  interest  was  received  by  the  de- 
fendant. 

The  note  was  not  produced  on  the  trial,  and  to  this  excep- 
tion was  taken  by  the  defendant.  There  is  nothing  in  this 
exception.  The  note,  if  produced,  would  not  have  shown  the 
usury ;  of  necessity,  therefore,  it  must  be  made  appear  by 
extrinsic  parol  evidence. 

The  subterfuge  of  going  into  Kentucky  to  consummate  the 
loan,  can  be  of  no  avail.  The  gist  of  the  offence  of  usury, 
under  our  statute,  is  the  reception  of  the  money.  The  mere 
contract  or  agreement,  for  the  payment  of  more  than  the 
legal  rate  of  interest,  is  not  of  itself,  while  unexecuted,  the 
subject  matter  of  a  criminal  pros'^cution.  The  fact  that  the 
contract  was  made  in  Kentucky,  is,  therefore,  altogether  ir- 
relevant in  this  case ;  the  offence  being  complete,  from  the  fact 
that  the  usurious  interest  was  actually  paid,  and  received  by 
the  defendant,  in  this  State.  The  agreement  must  be  re- 
garded,— upon  the  facts  of  this  case, — as  having  been  made 
in  this  State ;  and  it  must  also  be  understood  that  the  money 
was  to  be  paid  here.  The  statute  cannot  be  evaded,  or 
cheated^  by  the  artifice  resorted  to  by  the  defendant. 

It  is  certainly  true,  that  if  a  bona  fide  contract  for  the 
payment  of  money  at  some  place  in  the  State  of  Kentucky, 
had  been  entered  into,  the  rate  of  interest  would  have  been 
governed  by  the  law  of  that  State ;  and  in  such  case,  the  re* 
ception  of  the  money  in  this  State — though  the  rate  of  interest 
may  have  exceeded  that  prescribed  by  our  law — would  not 
have  been  usury.     But  such  is  not  the  present  case. 

Judgment  affirmed. 
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1.  Bills  and  ^otes.  Demand  and  notice.  What  sufficient  demand. 
Banking  Jioura.  The  presentment  of  a  bill  or  note  for  payment,  must 
be  made  within  reasonable  hours  during  the  day ;  and  should  be  made 
durin,^  the  usual  hours  of  business.  Business  hours,  however,  except 
in  the  case  of  banks,  inelude  the  whole  day,  unless  there  bo  some 
known  custom  or  usage  of  trade  to  the  contrary.  And  as  the  general 
usage  of  banks  is  to  limit  their  business  transactions  to  certain  hours, 
B  presentment,  or  demand,  out  of  banking  hours,  is  not  sufficient. 

2.  Same.  Same.  Waiver  of  demand  and  notice.  If  the  indorser,  before 
or  at  the  maturity  of  the  note,  has  protected  himself  from  loss  by  tak- 
ing^ adequate  collateral  security,  or,  by  accepting  an  assignment  of 
€dl  the  n.aker'8  property — though  it  bo  inadequate  to  meet  the  liability 
upon  the  indorsement — it  is  a  waiver  of  the  legal  right  of  the  indorser 
to  require  proof  of  demand  and  nuiicc. 

8.  Same.  Same.  Same,  But  the  taking  of  a  security  or  indemnity  by 
an  indorser,  after  the  note  has  become  due,  under  a  mistaken  impres- 
sion or  belief  that  he  is  legally  bound  to  pay  the  note,  will  not  bind 
him  if  there  has  not  been  u  due  presentment,  and  notice  of  the  dishonor. 

4.  Deed.  Takes  effect  from  delivery.  Date  not  essential.  The  date  is 
not  an  essential  part  of  a  deed.  The  deed  will  be  good,  although  it 
may  have  no  date,  or  a  false  or  impossible  date,  and  will  take  effect 
from  the  real  time  of  delivery. 


FROM   KNOX. 


This  cause  was  tried  before  Judge  Turley.     Verdict  and 
judgment  for  the  plaintiff.     Swan,  the  endorser,  appealed. 

Crozier  &  Reese,  and  King,  for  the  plaintiff  in  error. 

Lyon,  Cocke,  Scott,  and  Mynott,  for  the  defendant  in 
error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 
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This  was  an  action  of  assumpsit,  against  the  makers  and 
indorsers  of  a  promissory  note,  made  by  Castellaw  &  Marley, 
payable  to  William  G.  Swan,  the  plaintiff  in  error,  and  in- 
dorsed by  him  for  the  accommodation  of  the  makers  ;  and  in 
like  manner  indorsed  by  John  Williams  and  J.  L.  Dixon. 

Judgment  was  rendered  in  favor  of  Williams  and  Dixon, 
and  against  iSwan,  jointly  with  the  makers.  Swan,  alone, 
prosecuted  an  appeal  in  error. 

The  note  was  for  $2,000,  payable  four  months  after  date  at 
the  Branch  of  the  Union  Bank  at  Knoxville,  and  it  matured 
on  the  15th  of  September,  1857 — that  being  the  last  day  of 
grace.  No  suflScient  demand  of  payment  was  made,  or  notice 
of  the  dishonor  of  the  note,  given  to  the  indorsers.  It  is 
true,  there  is  set  forth  in  the  bill  of  exceptions  what  purports 
to  be  a  regular  protest  of  the  note ;  together  with  a  certiiBcate 
of  the  notary,  that  he  gave  due  notice  to  the  indorsers,  of  the 
dishonor  of  the  note.  But,  by  agreement  of  the  parties,  the 
statement  of  the  notary,  in  regard  to  the  time  and  manner  of  the 
demand  of  payment,  and  notice  to  the  indorsers,  was  received  as 
evidence  to  the  jury.  The  notary  states,  that  on  the  last  day 
of  grace,  namely,  the  15th  of  September,  1857,  after  banking 
houis,  the  note  was  placed  in  his  hands,  by  Hodges,  for  the 
purpose  of  presentment  for  payment.  That  on  his  way  to  the 
bank,  he  saw  Mr.  Campbell,  the  teller  and  acting  cashier  of 
the  bank,  at  the  window  of  one  of  the  oflSces  in  the  court- 
house ;  and  then  and  there,  without  going  to  the  bank,  made 
demand  of  payment  of  the  note  of  him  ;  and  was  answered, 
that  no  funds  had  been  provided  for  the  payment  thereof. 
Supposing  this  to  be  sufficient,  the  notary,  on  the  same  day, 
delivered  a  written  notice  to  Swan,  and  the  other  indorsers, 
informing  thsm,  respectively,  that  the  note  had  been  duly  pro- 
tested, on  that  (iay^  for  non-payment. 

It  is  clear  that  this  demand  was  not  sufficient  to  charge  the 
indorsers.  Presentment  for  payment  must  be  made  within 
reasonable  hours  during  the  day,  and  should  be  made  during 
the  usual  hours  of  business.  Business  hours,  however,  except 
in  the  case  of  baaks,  include  the  whole  day,  unless  there  be 
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Bonc  known  custom  or  usage  of  trade  to  the  contrary.  And 
as  the  general  usage  of  banks  is^  to  limit  their  business  trans- 
actions to  certain  hours^  a  presentment,  or  demand,  out  of 
banking  hours,  is  not  sufficient.  Bjles  on  Bills,  (Ed.  of  1856,) 
278,  top.     Story  on  Prom.  Notes,  226. 

Such  is  the  weight  of  authority,  though  there  are  some 
American  cases  at  variance  with  the  rule  as  above  stated.  See 
Byles  on  Bills,  278,  note  1. 

It  was  conceded,  on  the  trial  in  the  Circuit  Court,  that  the 
note  was  not  duly  dishonored ;  and  on  this  ground  the  two  last 
indorsers  were  held  to  be  discharged.  But  as  to  Swan,  it  was 
held,  that  there  had  been  a  waiver  of  demand  and  notice,  by 
force  of  an  indemnity  alleged  to  have  been  taken  from  the 
makers,  by  him. 

It  appears  that  a  deed  of  trust  was  executed  by  Castellaw 
k  Marley,  by  which  they  assigned  certain  property  and  effects, 
therein  described,  to  J.  C.  Ramsey,  as  trustee.  It  is  recited 
in  the  deed,  that  William  G.  Swan  was  the  accommodation  in- 
dorser,  for  the  makers  of  said  deed,  of  three  several  notes, 
one  of  which  is  the  note  sued  on  ;  and  in  describing  said  note 
it  is  stated,  that  it  "  became  due  yetesrday  and  was  protested.'* 

The  trustee  is  required  to  proceed  forthwith  to  make  sale  of 
the  property,  and  to  collect  the  debts  assigned  to  him,  "  with 
a  view  to  pay  up  and  discharge  the  liabilities  of  the  said  Cas- 
tellaw &  Marley  above  mentioned,  indorsed  as  hereinbefore 
stated,  by  the  said  Wm.  G.  Swan." 

It  appears  that  the  assignment  was  made  at  the  instance, 
and  with  the  approbation  of  Swan,  and  that  he  was  present 
when  the  deed  was  executed. 

The  deed  bears  date  i\{Q  ffteenth  day  of  September,  1857 — 
the  same  day  on  which  the  note  was  payable — but  it  is  mani- 
fest from  the  whole  case,  that  it  was  not  executed  or  delivered 
until  the  day  after.  It  was  not  acknowledged  until  the  16th, 
although  all  the  parties  resided  in  Knoxville.  In  the  heading 
of  the  trustee's  account  of  the  administration  of  the  trust,  it 
is  stated  that  his  appointment  as  trustee,  was  on  the  sixteenth. 
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But  upon  the  face  of  the  deed  this  question  is  put  to  rest. 
The  recital — that  the  note  "  became  due  yesterday,  and  was 
protested,"  being  repugnant  to  the  date,  must  prevail,  The 
date  is  not  an  essential  part  of  a  deed.  The  deed  will  be 
good  although  it  hare  no  date,  or  a  false  or  impossible  date ; 
and  will  take  effect  from  the  time  of  delivery.  2  Bl.  Com., 
304.  The  date  may,  therefore,  be  rejected  whenever  it  differs 
from  the  real  time  of  delivery.  But  the  positive  statement  of 
the  matter  of  fact,  in  the  body  of  the  instrument,  that  the 
note  fell  due  and  was  protested  on  the  day  preceding  the 
making  of  the  deed,  cannot  be  thus  treated ;  and  it  must  be 
taken  as  conclusive  of  the  fact,  that  the  assignment  was  not 
made  until  the  day  after  the  note  was  payable. 

And  this  brings  us  to  the  question,  whether  or  not  Swan's 
acceptance  of  this  assignment  amounts  to  a  waiver  of  demand 
and  notice.  The  principle  is  well  settled,  that  if  the  indorser, 
before,  or  at  the  maturity  of  the  note,  has  protected  himself 
from  loss,  by  taking  adequate  collateral  security,  or  by  ac- 
cepting an  assignment  of  all  the  maker's  property — though  it 
be  inadequate  to  meet  the  liability  upon  the  indorsement — ^it 
is  a  waiver  of  the  legal  right  of  the  indorser  to  require  proof 
of  demand  and  notice.  Story  on  Pr.  Notes,  sees.  281,  282 ; 
2  Greenl.  Ev.,  sec.  100. 

But  it  seems  to  be  equally  well  settled^  that  the  taking  of  a 
security  or  indemnity  by  an  indorser,  after  the  note  has  become 
due,  under  a  mistaken  impression  or  belief,  that  he  is  legally 
bound  to  pay  the  note,  will  not  bind  him,  if  there  has  not  been 
a  due  presentment  and  notice  of  the  dishonor.  And  this  is 
upon  the  principle,  that  a  subsequent  promise  to  pay  the  note, 
under  a  mistaken  belief  that  the  indorser's  liability  had  been 
fixed  by  the  due  dishonor  of  the  paper,  would  not  bind  him. 
And  no  where  has  this  doctrine  been  more  strongly  enforced 
than  by  this  Court.  In  the  case  of  Spurlock  v.  Union  Bank, 
4  Hum.,  336,  it  is  said,  that  if  the  promise,  by  an  indorser,  be 
made  under  a  mistake  or  misapprehension,  either  as  to  the  law, 
or  the  facts,  in  respect  to  his  liability,  the  promise  will  not 
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bind  him.  2  Ham.,  559.  And  so,  in  the  case  of  accepting  an 
indemnity,  after  the  maturity  of  the  note,  under  the  mistaken 
belief  that  his  liability  had  been  properly  fixed  by  the  due  dis- 
honor of  the  note.  It  cannot,  in  such  case,  says  Mr.  Story^ 
justly  be  inferred  that  he  meant,  at  all  events,  to  make  him- 
self liable  for  the  payment  of  the  note  ;  but  he  takes  the  se- 
curity merely  as  contingent  security,  in  case  of  his  liability. 
Story  on  Pr.  Notes,  278,  282 ;  2  Greenl.  on  Ev.,  sec.  190. 

Applying  these  principles  to  the  present  case,  it  is  clear 
that  Swan  cannot  be  held  liable  on  the  ground  of  his  accep- 
tance of  the  assignment.  It  is  fully  established,  that  he  ac- 
cepted the  security  under  an  impression  that  his  liability  as 
indorser  had  become  fixed  by  the  dishonor  of  the  note.  He 
was  misled  by  the  notice  of  the  dishonor  of  the  paper,  served 
on  him  by  the  notary  on  the  day  the  note  matured ;  and  acted 
upon  the  assumption  that  the  note  had  been  dishonored,  and 
his  liability  fixed,  when  the  facts  were  otherwise,  and  his  lia- 
bility was  entirely  discharged. 

There  is  great  force  in  the  argument  that,  in  general,  the 
indorser's  knowledge  of  the  fact  of  the  want  of  due  diligence 
on  the  part  of  the  holder,  may  be  reasonably  inferred  as  a 
fact,  from  his  voluntary  subsequent  promise  to  pay,  or  his  tak- 
ing an  assignment  for  his  indemnity.  3  Kent's  Com.,  (£d. 
of  1851,)  147-8,  top.  This  would  probably  be  so,  in  the  ab- 
sence of  anything  sufficient  to  repel  such  inference.  But,  in 
the  present  case,  this  presumption  of  knowledge  on  the  part 
of  Swan,  is  efiectually  repelled  by  the  official  act  of  the  notary, 
certyfying  the  fact  of  the  due  protest  of  the  note  for  non-pay- 
ment ;  which,  though  not  true  in  fact,  Swan  was  warranted  to 
take  as  true ;  and  there  is  nothing  whatever  in  the  record  to 
show  that  he  did  not  act  under  the  belief,  in  taking  the  as- 
signment, that  the  note  had  been  duly  dishonored ;  nor  is 
there  anything  from  which  it  can  be  inferred  that  he  intended 
to  assume  any  liability  other  than  that  created  by  his  original 
contract  of  indorsement. 

According  to  all  the  authorities  to  which  we  have  had  ac- 


256  KNOXVILLE: 


Alexander  McCaniy  t;.  Wm.  M.  Lawson  et  al. 

cess,  the  acceptance  of  the  assignment,  under  such  circum- 
stances, cannot  be  held  a  waiver  of  demand  and  notice. 

The  question  as  to  the  right  of  Hodges,  the  indorsee,  to 
avail  himself  of  the  security  thus  taken  by  the  indorser  for 
the  payment  of  the  note,  is  not  before  us. 

Judgment  reversed,   y 


Alexander  McCamy  v.  Wm.  M.  Lawson  et  al 

Certiorari  and  Supersedeas.  Consi<ihle.  AHachmeni.  Effect  of  aar- 
vice  of  a  writ  qf  supersedeas  on  an  officer.  Forma  pauperis.  The  is- 
suance and  service  of  a  writ  of  supersedeas  upon  an  officer  having 
property  in  his  hands  under  an  attachment  or  /  /a,  has  the  effect  to 
release  the  property,  and  authorize  the  officer  to  return  it  to  the  debtor 
without  bond  for  its  forthcoming  «t  the  end  of  the  suit.  And  this  is 
so,  although  the  writ  is  sued  out  in  forma  pauperis. 


FROM   BRADLEY. 


Verdict  and  judgment  for  the  defendants,  Gaut,  J.,  presi- 
ding.    The  plaintiff  appealed. 

Trewhitt,  for  the  plaintiff. 

Gaut,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiffs  obtained  an  original  attachment  against 
Thomas  Lawson,  and  placed  it  in  the  hands  of  the  defendant, 
as  a  constable  of  Bradley  county,  who  levied  it  upon  a  wagon, 
yoke  of  oxen,  and  cow  and  calf.     The  same  was  returned  be* 
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^fore  a  magistrate,  judgment  givea  for  the  debt,  and  an  order  of 
j>ale  issued.  Whereupon,  tho  debtor  applied  for  and  obtained 
writs  of  certiorari  and  supersedeas^  to  remove  the  case  to  the 
Circuit  Court,  and  stay  proceedings  on  the  order  of  sale. 
Upon  the  service  of  the  supersedeas  upon  the  constable,  he 
desisted,  and  also  surrendered  the  property  attached  to  the 
debtor,  without  replevy  bond,  who  immediately  removed,  with 
his  property,  from  the  State,  and  the  debt  has  been  lost  The 
writs  of  certiorari  and  supersedeas  were  obtained  without  any 
security,  under  the  pauper  law. 

This  suit  is  brought  against  the  constable  and  his  sureties, 
upon  his  official  bond,  for  a  breach  of  duty  in  delivering  over 
the  property  attached  without  replevy  bond. 

The  question,  upon  this  state  of  facts,  is,  whether  the  issu- 
ance and  service  of  a  writ  of  supersedeas  upon  an  officer, 
having  property  in  his  hands  under  an  attachment,  has  the 
effect  to  release  it,  and  authorize  him  to  return  it  to  the  debtor 
without  bond  for  its  forthcoming  at  the  end  of  the  suit 

We  are  not  aware  that  we  have  any  decision  upon  this  pre- 
cise point. 

It  was  settled  in  the  case  of  Overton  v.  Perkins^  Martin  & 
Yer.,  873,  that  the  issuance  of  an  injunction  where  jper«afia2  pro- 
perty has  been  levied  upon,  and  taken  in  execution  by  an  officer 
under  Si,  jUri  facias^  has  the  effect  to  discharge  the  lien,  and  au- 
thorizes the  return  of  the  property  to  the  debtor.  Though  it  is 
otherwise,  where  the  levy  is  upon  real  estate.  The  Court  say 
in  that  case,  that  the  common  rule  is,  that  an  execution  is  an 
entire  thing,  and  when  commenced,  must  be  ended,  and  cannot 
be  suspended.  But  that,  by  common  consent  of  the  Courts, 
both  law  and  equity,  growing  out  of  the  necessity  of  the  thing, 
that  rale  has  been  departed  from  in  the  case  of  personalty, 
on  account  of  its  perishable  nature.  This  is  not  a  rule,  they 
say  in  that  case,  but  an  exception  to  the  common  law  rule, 
that  an  execution  is  an  entire  thing,  and  cannot  be  suspended; 
and  the  reason  given  for  the  exception  is,  that  it  is  necessary 
for  the  interest  of  both,  as  the  ^^  injunction  would  destroy 
both  debtor  and  creditor,  if  the  goods  were  to  await  the  ter- 
17 
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mination  of  the  suit  in  equity,  which  might  continue  many 
years  undetermined."     The  property  being  of  a  perishable 
xsharacter,  or  expensive  to  keep,  or  liable  to  depreciation, 
should  not  be  held  by  the  officer  to  abide  the  litigation.     Such 
is  the  reason  of  the  exception  stated.     Another  reason  for  the 
return  of  the  property  may  be,  that  security  for  the  debt,  or 
to  abide  the  final  judgment,  or  decree,  has,  or  is  supposed  to 
have  been  given,  before  the  issuance  of  the  injunction  or  su- 
persedeas.     But  where  such  process  is  obtained  without  secu- 
rity, but  under  the  provision  in  favor  of  paupers,  if,  indeed, 
that  can  be  done,  (which  we  do  not  now  decide,)  this  last  rea- 
son would  not  exist.     In  determining  the  liability  of  the  offi- 
cer, however,  no  reference  can  be  had  to  that  matter,  because 
he  is  bound  to  obey  the  process,  whether  properly  issued  or 
not,  as  he  is  not  the  judge  of  that.     As  to  him,  and  his  du- 
ties, therefore,  the  anterior  proceeding  cannot  be  looked  to. 
His  action  under  the  order  of  sale  is  arrested  by  the  writ, 
and  the  question  simply,  is,  should  he  return  the  property  in 
his  hands,  by  virtue  of  the  original  attachment,  to  the  debtor, 
or  retain  it.     We  have  seen,  that  where  he  holds  the  property 
by  virtue  of  a  levy  under  the  final  process  of  fieri  facias,  he 
would  be  bound  to  return  it  upon  the  service  of  an  injunction, 
and  a  supersedeas  is  the  same  thing  in  this  respect.     But  is 
the  rule  the  same  where  the  property  is  held  under  an  attach- 
ment, with  an  order  of  sale  in  his  hands  ?     It  is  said,  that  by 
the  attachment  law  there  is  but  one  mode  of  regaining  posses- 
sion by  the  debtor,  and  that  is  by  replevy,  upon  security. 
But  the  other  case  is  still  stronger,  as  the  property  in  the 
chattels  taken  in  execution  is  vested,  by  law,  in  the  officer, 
for  the  satisfaction  of  the  debt,  and  it  can  only  be  divested 
by  bond  to  deliver  for  sale.     The  effect  in  both  cases  is  the 
same,  the  property  returns  to  the  debtor,  and  the  power  of 
the  officer  over  it  ceases.     We  can  see  no  ground  upon  which 
a  distinction  can  be  drawn  between  the  two  cases,  in  regard 
to  the  duties  and  disabilities  of  an  officer.     At  first  view,  it 
would  seem  that  the  efiect  of  the  supersedeas  should  only  be 
to  suspend  the  sale,  but  not  release  the  property ;  and  as  an 
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original  question,  we  might  be  inclined  to  so  hold,  but  we  con- 
sider the  contrary  to  be  too  well  settled  to  be  now  disturbed 
by  the  Courts,  The  mischiefs  of  the  rule  are  palpable  enough, 
and  are  illustrated  in  thi«  case';  but  that  does  not  authorize 
us  to  change  a  settled  rule,  or  limit  an  established  principle. 
There  would  be  no  injury  if  bond  had  been  given  before  the 
^upersedeoi  liad  been  allowed  to  issue,  and  we  do  not  now  say 
that  it  was  proper  to  order  it  without  bond  and  security,  but 
leave  that  question  undecided.  But  it  was  ordered  and  issued 
by  proper  authority,  the  officer  was  bound  to  obey  it,  and  all 
the  legal  consequences  must  follow ;  one  of  which,  as  we  have 
seen,  was  the  return  of  the  property  to  the  debtor. 

So  the  law  was  charged  by  the  Circuit  Judge  ;  and  the  jury 
found  for  the  defendant,  that  he  was  not  liable  for  the  loss  of 
the  property,  as  he  was  guilty  of  no  default  in  the  perform* 
«nce  of  his  duties  as  an  officer. 

The  judgment  must,  therefore,  be  affirmed* 


The  Statk  v.  W.  N.  Adams  et  dL 

SciRG  FACC^S.  Bail,  Recognizance^  or  bond.  Immatericd  statmunf* 
rejected.  It  unnecessary,  imnnateriul,  or  irrelevant  mutter  be  s^tatcd 
in  «  bail  bond  or  re^ognixance,  it  will  not  vitiate  the  same,  but  bo 
rejected  as  surplusage.  Hence,  if  a  recognizance  or  bond  recit(>  tiiMt 
the  defendant  is  to  answer  the  charge  of  '^  iiegi-o  aieaiing^  the  fiinct  of 
John  O.  OatU  in  ike  State  of  South  Carolina,^'  such  recital  is  .sur|ilu.s- 
age,  and  will  not  render  the  same  void.  The  bond  to  appear,  idu.-I  bo 
enforced  without  regard  to  what  it  may  show  on  its  face  on  the  qu^'s- 
tion  of  jurisdiction. 

Same.  Stinu.  Same.  CoHsiruction.  Case  in  judgment,  Inth(?o(»n- 
structivnof  writings,  the  whole  context  must  be  looked  to;  and  words 
maybe  rejected,  supplied  or  transposed,  to  carry  out  the  eviltnt 
meaning  of  the  parties.  The  bond  was  for  the  appearance  of  the  :k> 
cueed  before  the  Court,  <*  thea  and  there  to  a&swer  a  charge  of  iho 
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State,  exhibited  against  him  by  iDdictment,  for  negro  stealing,  the 
slave  of  John  G.  Oaut,  in  the  State  of  South  Carolina,  and  in  case  of 
failure,  then  this  obligation  is  void,  otherwise  to  be  in  full  force  and 
eflect."  All  the  words  requisite  to  make  this  a  valid  bond  are  insert- 
ed, but  thoy  are  improperly  located ;  and  the  Court  will  reform  the 
mal -collocation  of  them  so  as  to  give  the  bond  its  proper  force  and 
effect. 

Same.  Plea  of  surrender  of  the  defendant,  by  the  Chvemor,  upon  the 
requiaition  of  the  Executive  of  atwther  State.  The  principle,  that  the 
surrender  of  a  defendant,  in  a  criminal  case,  by  the  Governor,  upon 
the  requisition  of  the  Executive  of  another  State,  discharges  his  bail, 
ifottled  in  the  case  of  The  State  v.  Allen,  2  Hum.,  268,  is  referred  to 
and  approved. 


FROM   CAMPBELL. 


The  scire  facias  was  dismissed  upon  demurrer,  Turlby,  J,, 
presiding.     The  State  appealed. 

Head.  Attorney  General,  for  the  State. 

J.  B;  Heiskell,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Adams  was  indicted  in  the  Circnit  Court  of  Campbell  for 
stealing  and  harboring  a  slave,  with  a  count  for  securing  sto- 
len goods  feloniously.  He  gave  bail  for  his  appearance,  which 
was  forfeited ;  and  this  is  a  proceeding  by  scire  facias,  to 
enforce  the  penalty  against  his  sureties.  Two  pleas  are  relied 
upon :  1.  That  there  is  no  such  record ;  and  a  special  plea, 
that  the  defendant  had  been  demanded  by  the  Governor  of 
South  Carolina,  and  delivered  over  by  the  Executive  of  this 
State  before  the  term  at  which  he  was  bound  to  appear,  and 
at  which  the  forfeiture  was  taken,  and  judgment  nisi  entered. 

The  Court  found  the  issue  on  the  first  plea  for  the  State, 
and  upon  that  no  difficulty  arises.  But  there  was  a  demurrer 
to  the  second  plea  by  the  State,  and  the  Court  holding  that 
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8nch  demurrer  reached  the  first  defect,  decided  that  the  bail 
bond  was  defectiye,  and  dismissed  the  %cire  facioB. 

The  penalty  of  the  bond  is  $1000  against  the  defendant, 
and  $500,  jointly,  against  his  three  sureties.  It  is  in  the  or- 
dinary form,  with  this  condition,  in  which  the  defects  in  ques- 
tion are  supposed  to  exist. 

^'  The  condition  of  the  above  obligation  is  such,  that  if  the 
said  William  Adams  aliM  Thomas  Shwift,  shall  make  his  per- 
sonal appearance  before  the  Judge  of  this  Circuit  Court,  at 
a  Court  to  be  held  for  the  county  of  Campbell,  at  the  court- 
house in  Jacksboro*,  on  the  first  Monday  in  May  next,  there 
and  then  to  answer  a  charge  of  the  State,  exhibited  against 
liiin  by  indictment  for  negro  stealing,  the  slave  of  John  6. 
Gaut,  im,  the  State  of  South  Carolina^  and  in  case  of  failure^ 
then  this  obligation  m  voidj  otherwise,  to  be  in  full  force  and 
eflFect," 

The  defects  insisted  upon  in  argument,  and  upon  which  it 
is  said  the  Circuit  Judge  based  his  judgment,  are  two :  1. 
That  it  appears  on  the  face  of  the  bond  that  the  Court  had  no 
jurisdiction  of  the  offence,  because  it  was  committed  ^'  in  the 
State  of  South  Carolina ;  and  2.  That  by  the  wording  of  the 
bond,  the  obligation  was  to  be  void  in  the  event  the  accused 
failed  to  appear,  and  ^nly  to  have  force  and  effect  in  case  he 
did  appear/' 

1.  The  recital  that  the  slave  stolen  was  the  property  of 
Gaut,  or  the  phtce  where  he  lived,  or  where  the  larceny  was 
tsommitted,  was  entirely  unnecessary  in  the  bond.  It  would 
have  been  good  without  even  a  specification  of  the  offence 
charged  against  the  defendant.  State  v.  Jtye  ^  Dunlap^  9 
Yer.,  386.  Much  less  was  it  essential  to  state  where  it  wafl 
committed,  or  against  whose  rights*  If  unnecessary,  imma- 
terial, or  irrelevant  matter  be  stated,  it  will  be  rejected  as  sur- 
plusage, and  does  not  vitiate.  Same  case^  and  authorities 
there  eited.  This  is  the  general  rule,  with  certain  exceptions, 
of  which  this  is  not  one.  The  bond  to  appear,  must  be  en- 
forced without  regard  to  what  it  may  show  on  its  face,  on  the 
question  of  jurisdiction.     That  is  matter  of  defence  for  the 
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defendant,  and  eannot  be  made  availaDe  coHaterallj,  on  a 
scire  facias  to  collect  the  penalty  of  the  bond.  He  mast  ap- 
pear, and  make  that  defence  before  the  Court  in  the  proper 
mode.  But  as  a  question  of  eonstrnetion,  we  would  arrire  at 
the  same  result.  We  do  not  understand  the  recitation  to 
mean  that  the  crime  was  committed  in  South  Carolina,  but 
that  the  owner  of  the  slare  stolen  resided  there.  It  cannot 
be  supposed  that  it  was  intended  to  state  in  the  bond^  the 
crime  was  committed  out  of  the  State,  and  bejond  the  juris- 
diction of  the  Court.  That  was  not  a  question  to  be  tried,  or 
stated  in  the  bail  bond,  and  we  are  not  compelled,  bj  the  Ian* 
guage  employed,  to  give  it  that  construction,  but  can,  without 
violence,  give  it  the  more  sensible  meaning,  that  the  words 
used  referred  to  the  residence,  and  not  the  crime. 

2.  The  other  objection  taken  to  the  bond,  is  not  onlj 
technical,  but  absurd.  Its  meaning  is  clear,  and  all  the 
proper  words  are  there,  but  the  location  of  them  is  confused. 
The  substance  of  the  condition  is,  ^^^  that  if  the  said  Adams 
makes  his  personal  appearance,  &e.,  then  this  obligation 
to  be  void,"  "  otherwise/*^  or  "  in  ease  ef  fvAlnre^  to  be  in  full 
force  a»d  effect.*'  The  only  difficulty  is,  that  the  words,  "  and 
in  case  of  failure,"  are  inserted  before  the  phrase,  ^'  then  this 
obligation  to  be  void,"  when  they  should  have  been  after. 
The  familiar  rule,  that  in  the  construction  of  writings  the 
^vhole  context  must  be  looked  to,  is  sufficient  for  this  case^ 
and  leaves  no  doubt  as  to  the  meaning  <^  the  obligation. 

The  case  of  Nicliol  ^  Ramsey  v.  Whitens  admW^  4  Hay- 
wood, 257,  is  an  authority  in  point.  There  it  was  held,  that 
words  might  be  rejected  or  supplied,  to  carry  out  the  evident 
meaning  of  the  parties;  for  instance,  where  an  injunction 
bond  was  conditioned  to  be  void  if  the  injunction  was  (2tV 
solved^  was  made  to  read  and  mean,  if  the  injunction  be  not 
dissolved.  Without  supplying  the  word  not,  the  bond  was 
insensible  and  contradictory.  In  the  case  before  us,  no  word 
is  to  be  supplied  or  rejected,  but  only  a  change  of  the  colloca- 
tion of  the  words  used. 

But  the  second  plea,  if  true,  was  a  good  defence^  according 
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to  the  case  of  The  State  v.  Allen^  2  Ham.,  258.  This  posi- 
tion, thungh  much  controverted,  and  elaborately  and  learnedly 
ezainined  at  the  time  by  the  Cunrt  and  counsel,  is  no  longer 
an  open  question.  We  have  seen  that  the  demurrer  was  im- 
properly allowed  upon  the  supposed  defects  in  the  bail  bond, 
and  it  cannot  be  sustained  as  to  the  plea.  Therefore,  we  re- 
verse the  judgment  of  tho  Court  below,  overrule  the  demurrer, 
and  remand  the  case  to  be  tried  upon  an  issue  to  the  said 
second  plea. 


The  State  v.  The  Mayor  and  Aldermen  op  Loudon. 

Criminal  Law.  RaUroads,  Oeeraeera  of  roads.  Signboards.  Corporation. 
Code,  }  1166.  To  prevent  railroad  accidents,  among  other  things,  it  is 
required  by  J1166  of  the  Code,  that  the  overseers  of  every  public  road 
crossed  by  a  railroad,  shall  place  at  each  crossing  a  sign  marked, 
"  Look  out  for  the  cars  when  you  hear  the  whistle  or  bell,"  and  the 
County  Court  shall  appropriate  money  to  defray  the  expenses  of  said 
signs.  And  when  a  public  county  road  passes  through  a  town,  and  is 
used  in  common  by  the  public  and  the  inhabitants  of  the  town,  both 
SLB  a  public  road  and  a  street  of  the  town,  the  corporation  u  regarded 
as  the  *'oper««^'*  of  such  road,  within  the  limits  of  the  town,  and, 
aa  such,  must  perform  the  duties  enjoined  by  law  upon  the  overseers 
of  public  roads.  The  corporation  is  subject  to  a  criminal  prosecution 
on  fai  ure  to  do  so. 


FROM   ROANE. 


The  presentment  was  quashed  by  Judge  Brown.     The  State 
appealed. 

Head,  Attorney  General,  for  the  State. 

J.  B.  Cooke,  for  the  defendant. 
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The  presentment  against  the  Mayor  and  Aldermen  in  this 
case,  was  quashed  ;  and  the  Attorney  General,  on  behalf  of 
the  State,  appealed  in  error. 

The  case  is  rather  a  novel  one.  The  substance  of  the 
charge  is :  That  a  public  road,  extending  from  Kingston, 
runs  through  the  town  of  Loudon  ;  and  that  at  a  point  of  said 
road,  within  the  corporate  limits  of  the  town,  the  East  Ten- 
nessee and  Georgia  Railroad  crosses  the  same.  And  the 
ground  of  the  prosecution  is,  the  failure  of  the  mayor  and 
aldermen  to  put  up  a  "  sign,"  as  prescribed  by  sec.  1166  of 
the  Code. 

For  the  prevention  of  railroad  accidents,  certain  precau- 
tions are  required  by  the  section  referred  to.  Among  others, 
is  the  following :  "  The  overseers  of  every  public  road, 
crossed  by  a  railroad,  shall  place  at  each  crossing  a  sign, 
marked — Look  out  for  the  cars  when  you  hear  the  whistle 
or  bell;  and  the  County  Court  shall  appropriate  money  to 
defray  the  expenses  of  said  signs." 

It  is  argued  that  this  provision  applies  only  to  the  public 
roads  lying  without  the  limits  of  the  towns ;  to  such  roads  as 
are  properly  under  the  control  and  regulation  of  the  County 
Court.  And  such  would  seem  to  be  the  letter  of  the  law. 
But  it  is  a  familiar  rule  in  the  exposition  of  statutes,  that  the 
reason  and  intention  of  the  law,  when  obvious,  will  always 
prevail  over  the  literal  sense  of  the  words.  If  this  precaution 
be  essential  to  the  protection  of  the  public — and  the  Legisla- 
ture has  BO  regarded  it — is  its  observance  less  important  as 
respects  a  public  road  within  the  limits  of  a  town,  than  to  a 
road  lying  without  ?  If  not,  upon  whom  shall  the  duty  be  de- 
volved, in  a  case  like  the  present  ?  Shall  the  benificent  object  of 
the  law  be  defeated,  by  a  rigid  adherence  to  the  letter,  in  total 
disregard  of  the  spirit  and  intention  ? 

It  is  clear,  that  it  is  neither  the  duty,  nor  the  right  of  the 
County  Court,  or  its  overseer,  to  go  within  the  corporate 
limits  of  a  town  to   erest  the  signboard  required  by  the 
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statute.  In  doing  so,  the  oyerseer  wonld  be  a  trespasser.  It 
is  well  settled,  that  the  corporation  of  a  town  is  bound  to  keep 
the  streets  in  repair ;  and  that  the  obligation  to  do  so,  is  not 
created  by  the  act  of  incorporation,  but  exists  at  common  law. 
State  V.  Mayor  and  Aldermen  of  Murfreesboro' j  11  Hum., 
217.  And  where  a  public  county  road  passes  through  a  town, 
and  is  used  in  common  by  the  public,  and  the  inhabitants  of 
the  town,  both  as  a  public  road  and  a  street  of  the  town,  the 
corporation  must  be  regarded  as  the  '^  overseer  "  of  such  road, 
so  far  as  the  same  lies  within  its  limits ;  and  as  such,  must 
perform  the  duties  enjoined  by  law  upon  the  overseers  of  pub- 
lic roads.  If  this  view  be  correct,  it  follows,  that  the  Court 
erred  in  quashing  the  presentment. 
Judgment  reversed. 


D.  P.  HuKLBT  et  al  v.  S.  L.  Coleman  et  al 

Lisv.  Vendor* 8.  In  an  application  io  enforce,  not  necessary  to  show  tttle. 
Upon  an  application  to  a  Court  of  Equity,  by  a  vendor,  to  enforce  bis 
lien  for  tbe  purchase  money,  it  is  not  incumbent  upon  him  to  file  the 
evidences  of  his  title.  The  vendee  cannot  resist  the  application,  for 
an  insuflScient  title  in  the  vendor.  But  the  vendor  would  not  be  en- 
titled to  receive  any  portion  of  the  purchase  money  remaining  after 
selling  the  lot,  in  the  absence  of  a  good  and  indefeasible  title. 


FROM   KNOX. 


Decree  for  the  complainants,  Chancellor  Lucky  presiding. 
The  defendants  appealed. 

J.  R.  Cocke,  for  tbe  complainants. 
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Ramsey,  for  the  defendaDts. 

Caruthbrs,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  to  enforce  the  vendor's  lien  for  the  bal- 
ance of  the  purchase  money  on  a  lot  in  Knoxville.  The  sale 
was  for  $2050,  of  which  there  is  yet  due,  about  ?1400,  the 
balance  having  been  paid.  The  bill  is  resisted  upon  the  alle- 
gation that  complainants  cannot  make  a  good  title. 

That  is  not  a  good  defence  to  a  bill  for  the  sale  of  the  lot, 
but  it  would  be  to  the  payment  of  any  portion  of  the  pur- 
chase money,  which  might  remain  after  selling   the  lot,  and 
applying  the  proceeds.     It  would  also  be  a  good  ground,  if 
made  out,  upon  which  to  recover  back  the  amount  of  the  con- 
sideration which  had  been  paid  by  the  defendants.     But  these 
questions  do  not  now  properly  come  up  for  adjudication.     The 
only  point  now,  is,  whether  it  is  necessary  for  the  plaintiff  to 
file  a  good  title  to  the  lots,  and  the  Court  should  pass  upon  it 
before  the  prayer  of  the  bill,  simply  to  sell  and  appropriate 
the  proceeds  of  the  property  to  the  payment  of  the  debt 
agreed  to  be  paid  for  it.     All  that  is  demanded  by  the  com* 
plainants,  is,  that  the  lot  with  such  title  as  they  have,  be  sold 
to  pay  the  debt.     As  between  the  parties  themselves,  there 
can  be  no  legal  objection  to  this.     It  will  not  affect  the  title 
of  any  body  else,  and  so  long  as  the  vendor  asks  nothing 
more  than  the  application  of  the  lot  sold  to  his  debt,  there  can 
be  no  injury  to  the  vendees,  and  it  is  not  material  to  them 
whether  the  title  is  good  or  not. 

No  question  can  be  made  by  them  as  to  the  title  in  resist- 
ance of  the  application,  simply  to  sell  the  property.  If  any 
grounds  exist  for  a  controversy  on  that  subject,  they  must  be 
presented  by  a  cross-bill,  or  in  some  other  mode,  by  the  ven- 
dees. 

The  complainant  files  his  title,  but  there  was  no  reference 
made  upon  it,  nor  does  the  Court  consider  of  it  in  the  decree 
for  a  sale  of  the  lot. 

The  decree  will  be  affirmed  and  remanded  for  execution,  but 
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It  will  be  confined  to  the  Bale  of  the  lot,  without  a  decree 
against  the  defendants  for  any  balance  of  the  debt,  which 
may  remain  after  the  application  of  the  proceeds  of  the  sale ; 
as  to  that,  there  will  be  no  adjudication. 


James  Cardek  v.  The  State. 

1.  Crimutal  Law.  Mayhem,  Assault  and  haiteiy.  When  defendant 
may  he  found  guilty  of  a  less  ofense.  Code,  {6228.  By  {  6223  of  the 
Code,  any  person  indicted  for  an  assault  with  intent  to  kill,  or  to  com- 
mit any  other  felony,  may  be  found  guilty  of  un  assault,  or  an  assaalt 
and  battery:  or  a  defendant  may  be  found  guilty  of  any  offence,  the 
commission  of  which  b  necessarily  included  in  that  with  which  he  is 
charged,  whether  it  be  a  felony  or  misdemeanor.  Hence,  on  an  indict- 
ment for  mayhem,  the  defendant  may  be  found  guilty  of  an  assault 
and  battery. 

:2.  Same.  Limitation  of  prosecution.  Code,  J  49S8.  If  the  indictment 
or  presentment  be  for  a  felony,  the  limitation  as  to  felonies  applies ; 
and  not  the  limitation  ta  to  misdemeanors,  although  the  defendant 
may  be  found  guilty  of  a  misdemeanor. 


FROM   MONROE. 


The  defendant  was  convicted  before  Brown,  J.,  and  ap- 
pealed. 

J.  B.  CooKEy  for  the  plaintiff  in  error. 

Head,  Attorney  General,  for  the  State. 

McKiNNBT,  J.,  delivered  the  opinion  of  the  Court. 

The  indictment  is  founded  upon  sec.  4606,  of  the  Code.     It 
charges  jthat  the  defendant,  on  the  6th  day  of  June,  1857, 
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"  did  bite  off  a  piece  of  the  left  ear  of  one  James  Everhart," 
&c.  This  offence  is  made  a  felony^  punishable  by  imprison- 
ment in  the  penitiary  not  less  than  two,  nor  more  than  ten 
years. 

The  jury  found  the  defendant  not  guilty  of  the  felony 
charged  in  the  indictment,  but  guilty  of  an  assault  and  bat- 
tery ;  and,  by  their  verdict,  assessed  a  fine  of  ninety-five  dol- 
lars for  his  offence. 

Upon  this  verdict,  the  Court  rendered  judgment,  from  which 
the  defendant  appealed. 

The  errors  assigned  upon  this  record,  are  not  well  founded : 

1st.  It  is  expressly  provided  by  sec.  5223  of  the  Code,  that, 
'^  Any  person  indicted  for  an  assault  with  intent  to  kill,  or  to 
commit  any  other  felony,  may  be  found  guilty  of  an  assault, 
or  assault  and  battery,  as  the  case  maybe."  And  by  the  last 
clause  of  the  preceding  section,  it  is  declared  that,  **  the  de- 
fendant may  also  be  found  guilty  of  any  offence,  the  commis- 
sion of  which  is  necessarily  included  in  that  with  which  he  is 
charged,  whether  it  be  a  felony  or  misdemeanor."  Under 
either  of  the  foregoing  provisions,  the  verdict  is  well  sus- 
tained. 

2d.  The  prosecution  was  not  commenced  until  more  than 
twelve  months  after  the  commission  of  the  offence ;  and  it  is 
assumed  that  the  defendant  could  not,  therefore,  be  convicted 
of  the  lesser  offence ;  the  limitation  of  prosecutions  for  mis- 
demeanors being  twelve  months,  by  sec.  4983.  This  is  an 
erroneous  assumption.  The  prosecution  being  for  a  felony, 
and  not  for  a  misdemeanor,  the  limitation  prescribed  in  felo- 
nies of  the  grade  charged  in  the  indictment,  applies  to  the 
case^  and  not  the  limitation  for  the  misdemeanor,  of  which  the 
defendant  was  found  guilty,  as  being  included  in  the  felony. 
And  in  cases  of  this  grade,  the  limitation  is  five  years,  by 
sec.  4986. 

The  propriety  of  the  assessment  of  the  fine  by  the  jury,  is 
not  questioned. 

Judgment  affirmed. 
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Trust  akd  Trxtstkk.  LidbUiiy  of  trustee  for  negligeuce.  Will, 
Statute  of  limitations.  Interest,  The  will  of  the  testator  contained 
the  following  clause :  "The  debt  due  me  from  William  Lowry  and 
my  f^on,  Alexander,  and  for  which  I  have  their  note,  I  hereby  assign 
and  transfer  to  my  son,  John  McGee,  to  be  held  by  him  tn  trusty  to 
permit  the  said  William  Lowry  and  Alexander  McGee  to  use  and  em- 
ploy said  sum  of  money  in  whatever  manner  may  be  profitable  to 
them,  the  said  William  and  Alexander.  But  in  case  any  accident  or 
calamity  b  likely  to  befall  them,  then  it  is  my  will  and  desire  that  my 
son  John,  as  trustee  for  that  purpose,  should  receive  said  sum  of 
money,  and  apply  it  in  such  manner  as  in  his  judgment  should  be 
most  useful  and  beneficial  to  Polly  Lowry,  wife  of  said  William,  and 
her  children,  and  to  said  Alexander  and  his  children.''  John  McGee 
qualified  as  executor.     Held : 

L  By  qualifying  as  executor,  John  McGee  assumed  the  trust  im* 
posed  upon  him  by  the  will,  and  he  was  bound  to  act  faithfully  and 
with  vigilance  for  the  interest  of  the  beneficiaries. 

2.  Upon  the  happening  of  the  contingency  contemplated  by  the 
will,  it  was  the  duty  of  the  trustee  to  use  all  proper  and  necessary 
means  to  secure  and  collect  the  fund,  to  be  held  and  used  by  him  for 
the  purposes  and  trusts  specified ;  and  upon  failure  to  do  so,  he  was 
personally  liable  for  the  fund,  with  interest  thereon. 

8.  Until  the  happening  of  the  contingency  provided  for,  Lowry 
and  Alexander  McGee  had  the  right  to  use  and  employ  the  fund  as 
they  deemed  proper,  and  the  same  could  not,  until  then,  have  been 
collected  by  the  trustee.  And  until  he  had  a  right  to  collect  the  fUnd, 
he  is  not  chargeable  with  interest. 

4.  Lowry  failed  in  1848,  and  no  effort  was  made  by  the  trustee  to 
collect  or  secure  the  note,  although  the  trustee  was  apprized  of  his 
failing  condition ;  and  the  complainant  is  entitled  to  recover  the  one- 
half  of  the  note,  $5,000,  with  interest  from  that  date. 

6.  Even  if  the  debt  had  been  barred  by  the  statute  of  limitations, 
the  trustee  is  not  relieved  from  liability,  thereby,  because  no  steps  had 
been  taken  by  him,  by  renewals,  or  otherwise,  to  guard  against  that 
defence ;  and  because  the  debtor  might  not  have  seen  fit  to  rely  upon 
the  statute,  even  if,  by  law,  he  could  have  done  so. 

Samx.  WTien  implied.  If  a  son,  under  the  injunction  of  his  father 
to  purchase  a  farm  for  his  sister,  buys  a  tract  of  land  and  places  her 
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upon  it,  taking  the  legal  title  to  himself,  there  being  no  consideration 
passing  from  or  for  her  to  the  son — it  constitutes  a  voluntary  unexe- 
euted  trust,  binding  only  in  foro  eonscientice  of  the  son  and  his  heirs, 
and  cannot  be  enforced  in  favor  of  the  sister. 


FROM    M  MINN. 


This  cause  was  heard  before  Chancellor  Van  Dyke.  The 
facts  are  stated  in  the  opinion  of  the  Court. 

Cooke  and  Jarnaoin,  for  the  complainant. 

RowLES  and  Lyon,  for  the  defendants. 

Caruthkrs,  J.,  delivered  the  opinion  of  the  Court. 

This  case  is  important  in  its  principles  as  well  as  the  amount 
inyolved.  It  is  a  claim  against  the  defendants,  as  the  heirs 
and  representatives  of  Jofan  McGee,  now  deceased,  for  a 
large  amount,  on  account  of  a  failure  on  his  part  to  perform 
certain  trusts  for  the  benefit  of  complainant. 

The  facts  of  the  case,  so  far  as  they  are  necessary  for  the 
questions  raised,  are  briefly  these : 

The  complainant  is  a  daughter  of  Barely  McGee,  who 
made  his  will  in  July,  1819,  and  soon  after  died,  leaving  a 
large  estate.  He  left  a  large  portion  of  his  estate  to  his  son 
John,  and  made  him  one  of  his  executors.  William  Lowry, 
the  husband  of  his  daughter  Polly,  was  not  in  favor  with  him, 
and  did  not  enjoy  his  confidence.  lie  gave  to  this  daughter 
five  slaves,  and  a  house  and  lot  he  had  previously  placed  in 
her  possession,  and  no  more  of  Lis  estate,  except  the  contin- 
gent provision  in  the  following  clause :  "  The  debt  due  me 
from  Wm,  Lowry  and  my  son  Alexander,  and  for  which  I 
have  their  note,  I  hereby  assign  and  transfer  to  my  son  John 
McGee,  to  be  held  by  him  in  trust j  to  permit  the  said  Wm. 
Lowry  and  Alexander  McGhee  to  tuse  and  employ  said  sum 
of  money  in  whatever  manner  may  be  profitable  to  them,  the 
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said  William  and  Alexander.  But  in  case  any  accident  or 
calamity  is  likely  to  befall  them,  then  it  is  my  will  and  desire 
that  my  son  John,  as  trustee  for  that  purpose^  should  receive 
said  sum  of  money y  and  apply  it  in  such  manner  as  in  his 
judgment  should  be  most  useful  and  beneficial  to  Polly  Lowry^ 
mfe  of  said  William^  and  her  childem^  and  to  said  Alex- 
ander and  his  childem.'' 

Upon  this  trust  the  first  and  principal  question  arises.  The 
debt  and  note  referred  to  was  $10,000,  the  one-half  of  which, 
with  the  interest  from  1819,  under  the  events  which  have 
happened,  is  claimed  by  the  complainant  for  a  breach  of  trust 
on  the  part  of  the  trustee,  by  which  it  has  been  lost. 

The  Chancellor  granted  the  prayer  of  the  bill,  and  gave  her 
a  decree  for  $16,900,  consisting  of  the  95,000  and  the  inter- 
est from  the  date  of  the  will,  or  death  of  the  testator,  in  the 
year  1819. 

William  Lowry  continued  solvent  and  apparently  prosperous 
until  1842  or  '43,  when  he  became  embarrassed  and  failed. 
He  had  a  considerable  property,  upon  which  he  made  deeds 
of  trust  to  secure  a  part  of  his  creditors ;  but  others  remained 
unsatisfied.  He  had  much  more  means  than  would  have  been 
sufficient  to  satisfy  the  debt  in  the  hands  of  John  McOee,  the 
trustee  under  the  will,  if  it  had  been  so  applied.  McGee 
became  apprised  of  the  approaching  storm,  and  succeeded  in 
procuring  from  Lowry  a  conveyance  of  valuable  lands,  the 
legal  title  to  which  was  in  him,  but  the  right  in  McGee.  But 
no  efforts  whatever  were  made,  not  even  an  application  or 
request  to  secure  the  debt  of  $5,000,  for  the  benefit  of  com- 
plainant and  her  children,  as  directed  by  the  will  in  the  event 
which  had  then  happened.  It  is  reasonable  to  suppose  that  it 
would  have  been  an  easy  matter  to  have  induced  Lowry  to 
have  made  this  debt  secure  for  the  benefit  of  his  wife  and 
children,  out  of  the  ample  means  then  in  his  hands,  in  prefer- 
ence to  all  other  creditors,  if  he  had  been  requested  to  do  so. 
By  qualifying  as  executor,  McGee  assumed  the  trust  imposed 
upon  him  by  the  will  in  this  regard.  He  thereby  became 
bound  to  act  faithfully  and  vigSantly  for  the  interest  of  the 


272  KNOXVILLE : 


Polly  Lowry,  by,  &c.,  v.  C.  M.  HcO«e  ei  al, 

beneficiaries.  It  was  incumbent  upon  him  to  adopt  every 
means  in  his  power  to  secure  the  debt.  The  "accident  or 
calamity''  provided  for  in  the  will  had  befallen  the  debtor, 
and  the  time  to  act  in  the  collection  of  the  debt  had  arrived. 
It  does  not  appear  how  long  the  failing  condition  of  the  debtor 
had  been  known  to  the  trustee,  but  it  does  appear  that  he  waa 
aware  of  the  impending  disaster,  and  profited  by  his  knowl- 
edge so  far  as  to  secure  himself.  No  good  reason  is  given, 
or  can  be  seen  in  the  record,  why  he  did  not,  at  the  same 
time,  make  safe  or  collect  the  trust  fund.  Nor  can  it  be 
reasonably  doubted  but  that  he  could  have  done  so,  if  he  had 
tried.  It  must  then  be  very  clear,  upon  the  plainest  princi- 
ples regulating  the  duties  and  responsibilities  of  trustees,  that 
he  has  rendered  himself  accountable  for  the  fund.  It  is  not 
a  good  answer  to  this,  that  the  debt  was  barred  by  the  statute 
of  limitations  or  lapse  of  time,  as  is  contended  by  counsel. 
If  that  defence  could  have  been  made  available  by  Lowry, 
which  is  not  conceded  under  the  circumstances,  so  as  to  have 
defeated  any  action  that  might  have  been  brought  against  him 
for  the  debt,  it  cannot  still  be  available  in  this  controversy  for 
two  reasons :  jirsty  because  no  step  had  been  taken  by  the 
trustee,  in  the  way  of  renewals  or  otherwise,  to  guard  against 
that  defence ;  and  iecondly^  and  mainly,  because  the  debtor 
might  not  have  seen  fit  to  rely  upon  the  statute  even  if,  by 
law,  he  could  have  done  so.  We  are  not  to  presume  that 
Lowry  would  have  interposed  this  or  any  other  defence,  if, 
indeed,  he  could  have  done  so,  to  a  just  claim  in  favor  of  his 
own  wife  and  children,  who  were  threatened  with  want  and 
poverty  without  it.  At  all  events,  and  in  every  view  of  the 
subject,  it  was  the  imperative  duty  of  the  trustee  to  make 
every  exertion  in  his  power  to  secure  the  debt.  But,  from 
what  we  can  see,  he  did  nothing — made  no  effort  to  secure  it ; 
not  even  a  request  to  the  debtor  to  pay  it  by  transfer  of,  or 
deed  of  trust  upon  his  ample  property.  Surely  then,  upon 
every  principle,  he  must  be  held  accountable  for  the  fund  in  a 
Court  of  Equity. 
But  an  important  question  next  arises,  as  to  the  time  from 
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irhich  the  interest  should  be  counted.  Upon  this  we  have  no 
difficulty.  By  the  will  it  was  a  term  in  the  trust  that  the 
debtor  should  have  the  use  and  benefit  of  the  money  due,  to 
employ,  at  discretion,  for  his  own  benefit,  until  the  contingent 
event  specified  should  occur  for  its  collection.  Until  that 
time  the  payment  could  not  have  been  coerced ;  it  was  not 
due  and  collectable  by  the  assignee  in  trust.  It  never  could 
have  been,  successfully,  demanded  if  Lowry  had  not  failed. 
The  reason  operating  upon  the  mind  of  the  testator  would 
never  have  existed  if  Lowry  had  continued  solvent.  The  ne- 
cessity  for  calling  in  the  money  could  only  arise  by  that  change 
in  Lowry's  circumstances,  which  seems  to  have  been  antici* 
pated  as  likely  to  occur,  by  which  his  wife  and  children  would 
be  deprived  of  the  means  of  a  comfortable  support.  When, 
if  ever,  that  state  of  things  should  come  up,  or  appear  likely 
to  arise,  the  duty  to  act  was  enjoined  by  the  will  upon  the 
trustee,  and  not  before.  There  is  no  intention,  nor  could  it 
be  so  from  the  nature  of  the  transaction,  that  the  fund  should 
Accumulate  by  the  accrual  of  interest.  The  interest  should 
only  be  counted  against  the  trustee  from  the  time  Lowry 
failed  and  the  trustee  was  in  default — say  from  the  first  of 
January,  1853.  The  decree,  in  that  respect,  must  be  modified. 
2.  There  is  another  branch  of  this  case  not  yet  noticed.  The 
complainant  claims  the  valuable  tract  of  land  on  which  she 
and  her  family  reside,  and  have  used  and  occupied  perhaps 
from  the  year  1820  up  to  this  time.  She  insists  that  her 
brother,  John  McGee,  undertook  and  promised  their  father 
that  be  would,  out  of  his  large  and  ample  means,  procure  a 
home  for  complainant  and  her  children;  and,  in  pursuance  of 
that  undertaking,  he  purchased  at  the  land  sales  in  1820  the 
said  tract  of  land,  for  her  use  and  benefit,  but  kept  the  legal 
title  in  himself,  for  greater  security  against  events  that  might 
occur,  but  always  acknowledged  the  trust  in  her  favor :  and 
she  further  charges,  that  the  money  used  for  this  purpose  was 
placed  in  his  hands  by  their  father  before  his  death,  and  that 
the  land  was  bought  and  paid  for  out  of  that  fund.  This  last 
position  of  the  bill  is  not  made  out  by  the  proof,  but  the  pre- 
18 
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ponderance  of  evidence  is  that  said  John  paid  for  the  ]and 
out  of  bis  own  means.  But  it  is  clearly  made  oat,  by  the 
most  respectable  and  reliable  witnesses,  that  the  said  John 
admitted  and  acted  upon  the  injunctions  of  his  father  in  pro- 
curing this  land  for  the  benefit  of  his  sister  and  her  children, 
in  fee,  but  retained  the  title  in  himself  for  greater  security 
against  the  creditors  or  improvidence  of  Lowry.  And  there 
is  reason  to  believe  that  it  was  his  intention,  until  his  death, 
to  so  fix  the  title,  but,  by  neglect,  failed  to  attend  to  it.  We 
concur  with  the  strong  expressions  of  the  Chancellor,  in  his 
decree,  that  there  is  a  high  moral*  obligation  resting  upon  the 
defendants,  who  inherited  the  very  large  estate  of  their  father, 
to  carry  out  his  wishes  and  instructions  in  this  respect,  by 
doing  what  he  so  often  declared  he  intended  for  the  benefit  of 
his  sister  and  her  children.  '  But  we  are  reluctantly  constrained 
to  decide  that  they  cannot  be  compelled  by  law  to  do  so. 
There  was  no  written  declaration  of  the  trust,  nor  was  there 
any  consideration  passing  from  or  for  them  to  the  said  John 
upon  which  a  trust  can  be  raised  and  enforced  h^  a  Court  of 
Equity.  It  was  a  voluntary,  unexecuted  trust,  binding  only 
upon  the  conscience  of  John  McGee  and  his  heirs ;  but  they 
have  a  legal  right  to  stand  upon  the  strict  law,  and  success- 
fully resist  the  claim. 

It  appears  in  the  proof  that  the  said  John,  both  in  his  pro- 
fessions and  acts,  was  kind  and  liberal  to  his  sister  and  her 
family  at  all  times.  He  rendered  them  great  assistance  and 
many  favors  in  their  misfortunes.  And  there  is  just  as  little 
doubt  that  it  was  his  purpose,  long  entertained  and  constantly 
announced,  to  secure  to  them  the  tract  of  land  in  question, 
and  that  he  bought  it  in  1820  for  that  and  no  other  purpose. 
As  a  conclusive  evidence  of  that,  he  bought  it  through  the 
agency  and  in  the  name  of  Lowry,  and  permitted  the  title  to 
a  portion,  if  not  all  of  it,  to  remain  in  him  as  long  as  it  was 
safe  to  the  family,  or  until  his  failure.  We  are  however  com- 
pelled, by  fixed  legal  principles,  to  refuse  the  prayer  of  the 
bill  as  to  the  land,  and  allow  the  defendants,  if  they  choose 
to  do  BO,  to  defeat  the  cherished  purposes  of  both  the  father 
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And  grandfather  in  regard  to  the  home  of  the  complainant 
and  her  children. 

The  conclasion  is,  that  we  affirm  the  decree  of  the  Chan- 
cellor in  all  things  except  as  to  the  interest  on  the  $5000, 
from  1819  to  1848.  The  whole  costs  of  the  case,  here  and 
below,  will  be  paid  by  the  defendants,  Wm.  Lowrj  and  the 
McGees,  eqnallj. 


Isaac,  (a  man  of  coLoa,)  bt  nbxt  FRiBNy  v.  Hbnrx  Farks- 
WORTH  et  aL 

1.  PaKKiK>H.  Cbntraet  Parol  try$t^  An  agreement  between  the  mas- 
ter and  slave,  by  which  the  master,  for  a  valuable  consideration,  •con- 
veys the  slave  by  bill  of  sale  to  a  third  person,  with  the  verbal  agree- 
ment between  the  slave  and  such  third  party,  that  the  slave  is  to  serve 
him,  in  consideration  of  the  amount  advanced  to  his  master,  for  a 
specified  time,  and  then  be  entitled  to  his  freedom,  creates  a  trust  in 
favor  of  such  slave,  which  a  Court  of  Chancery  will  enfosce.  j^or 
can  the  person  who  thus  holds  the  legal  title  dispose  of  such  slave  to 
a  person  cognizant  of  the  facts,  so  as  to  defeat  his  right  to  freedom. 

2.  Samk.  WUL  Construction,  Power  to  sell.  A  general  and  unquali- 
fied power  to  dispose  of  property  bequeathed  by  will,  vests  the  abso- 
lute title  to  such  property  in  the  legatee,  although  it  may  be  given  for 
life,  with  remainder  over  to  others.  And  such  legatee  would  be  au- 
thorized to  dispose  of  the  property  thus  bequeathed,  by  gift,  sale,  or 
otherwise.  The  tenant  for  life  would  not  be  a  trustee  for  the  remain- 
dermen, and  required  to  hold  the  proceeds  in  case  of  sale  in  trust  for 
them.  Hence,  the  tenant  for  life  could  confer  upon  a  slave  thus  given, 
tbe  right  to  freedom. 

3.  Same.  Same.  Same,  UUiMtration.  D.  made  his  will,  in  which  he 
bequeathed  his  property  to  his  wife  for  life,  with  remainder  to  his 
children,  equally.  He  vested  in  her  the  power  to  hire  or  sell  the 
negroes,  and  to  remove  them  to  any  other  county  or  State.  By  agree- 
ment with  the  slave,  the  widow  sold  him  to  S.  for  three  hundred  dol- 
lars, with  the  verbal  understanding  between  the  widow,  slave,  and  3, 
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that  the  slave  was  to  serve  S.  for  eight  years,  and  then  to  be  emanci- 
pated. Held,  that  a  parol  trust  was  created  in  favor  of  the  slave,  and 
he  was  entitled  to  his  freedom 


FROM   GREENE. 


A  decree  was  pronounced  in  the  Court  below,  Chancellor 
Lucky  presiding,  in  favor  of  the  complainant.  The  defend- 
ants appealed.     The  facts  are  stated  by  the  Court. 

T.  D.  &  R.  Arnold  and  Crawford,  for  the  complainant. 

Deaderick  and  McFarland,  for  the  defendants. 
Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  for  freedom.  The  facts,  as  we  consider  them 
established  in  the  case,  are  as  follows : 

In  1829,  Frederick  Dewitt,  the  owner  of  Isaac,  made  his 
will,  and  died.  lie  left  his  two  slaves,  Isaac  being  one,  to  his 
wife  for  life,  with  remainder  tc  his  children  equally,  and  then 
makes  this  singular  provision  :  "  My  will  is,  that  no  Court  nor 
power  of  law,  either  of  county  or  State,  shall  have  anything 
to  do  with  my  estate,  but  that  at  any  time  my  wife  shall  have 
full  power  to  rent  out  or  sell  my  tract  of  land,  hire  or  sell  my 
two  negro  boys,  or  remove  any  part  or  all  that  is  movable,  to 
any  other  county  or  State  as  may  seem  good  unto  her." 

The  widow,  after  some  years,  broke  up  house-keeping,  and 
lived  with  her  son-in-law,  Wm.  Gilbert.  Having  enjoyed  the 
services  of  the  two  slaves,  and  in  the  meantime  sold  the  other, 
she  proposed  to  Isaac  that  if  he  would  procure  any  one  to 
adTance  three  hundred  dollars  in  gold  or  silver  to  her,  she 
would  give  him  his  freedom,  and  gave  him,  or  caused  the  same 
to  be  done  by  her  said  son-in-law,  Mr.  Gilbert,  who  acted  as 
her  agent,  a  written  authority  to  make  the  best  arrangement 
he  could  for  the  money.  He  succeeded  in  making  a  contract 
with   Michael   George,  of   Greene   county,  to  advance  the 


SEPTEMBER  TERM,  1859.  277 


Isaac,  (a  man  of  color,)  by  hU  next  friend  v.  Henry  Farnsworth  et  al. 


amount  required,  for  eight  years'  services.  Whereupon  she 
executed  an  absolute  bill  of  sale  to  George,  with  an  under- 
standing or  verbal  agreement  on  his  part,  that  he  would,  at 
the  end  of  the  term,  emancipate  Isaac.  This  was  in  August, 
1846.  Isaac  went  into  the  service  of  George,  under  this  con- 
tract, and  served  him  faithfully,  with  the  settled  and  avowed 
purpose  on  the  part  of  George,  all  the  time,  to  give  him  his 
freedom  at  the  end  of  the  term.  About  fifteen  months  before 
the  termination  of  the  eight  years,  under  some  influence  or 
other,  the  old  lady,  then  being  near  eighty,  at  the  instance  of 
one  Henry  A.  Farnsworth,  one  of  the  defendants,  sold  Isaac 
Co  McCampbell,. another  defendant,  and  made  him  an  absolute 
bill  of  sale,  to  take  effect  in  possession  at  the  termination  of 
the  eight  years.  Upon  application  to  George  to  acknowledge 
this  title,  he  refused,  and  insisted  upon  his  title  by  said  bill  of 
sale,  coupled  with  the  trust  for  the  benefit  of  the  slave.  A 
bill  was  then  filed  in  the  name  of  the  old  lady,  to  reform  the 
bill  of  sale  of  George,  so  as  to  make  it  a  contract  for  eight 
years'  service  only,  which  suit  was  compromised  by  the  sur- 
render, by  George,  both  of  his  title  and  the  slave,  upon  the 
payment  to  him,  by  McCampbell,  of  one  hundred  dollars  for 
the  balance  of  the  term — he  not  choosing  to  enter  into  litiga- 
tion about  the  matter,  as  to  which  he  had  no  pecuniary  inter- 
est. This  bill  was  then  filed  by  Isaac  to  enforce  his  contract 
for  emancipation.  There  is  a  great  amount  of  swearing  and 
false  swearing,  crediting  and  discrediting  of  parties  and  wit- 
nesses in  the  case ;  but  we  conclude,  upon  a  full  consideration 
of  the  evidence,  that  the  facts  are  substantially  as  above 
stated.  Perhaps  in  no  case  was  the  proof  ever  more  irrecon- 
cilably conflicting.  But  it  would  be  as  useless  as  disagreeable 
to  comment  upon  the  picture  of  depravity  and  the  perversion 
of.  truth  among  near  relations  and  speculators  which  the 
record  in  this  case  exhibits.  It  is  revolting  to  see  tn  what  an 
extent  some  men  will  go  against  the  rightd  of  the  weak,  in  the 
eager  pursuit  of  gain.  We  prefer  not  to  develop  the  defor- 
mity of  this  case  by  an  analysis  of  the  proof,  but  simply  to 
state  our  conclusions  as  to  the  facts,  which  we  regard  as  estab- 
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lished  bj  the  weight  of  the  eridence  in  the  record,  and  apon 
which  our  judgment  as  to  the  law  ma»t  be  based. 

Such  being  the  facts  of  the  case  then,  what  is  the  }aw  apon 
it  ?  The  Chancellor  considered  Isaac  was  entitled  to  his  free- 
dom, and  so  decreed. 

1.  It  is  objected  that  Mrs.  Dewitt  had  onlj  a  life  estate  in 
the  slare  nnder  the  will  of  her  husband,  and  conld  not  dispose 
of  him  so  as  to  affect  the  remainder  in  her  children. 

True^  a  life  estate  milj  is  expressly  given  to  her  with  re>- 
rasinder  over ;  but  she  is  rested  with  a  general,  nnqaalified 
power  to  **'sell."  This,  by  all  the  antborities,  makes  her 
estate  absolate.  She  was  executrix  as  well  as  legatee,  and  it 
is  attempted  to  draw  a  distincticm  between  this  and  common 
eases  falling  nnder  the  principle  stated,  upon  the  gronnd  that 
she  was  tmstee  for  the  remaindermen,  and  if  she  conld  sell, 
she  could  not  giye,  by  emancipation  or  otherwise,  b«t  conld 
only  sell,  and  then  would  be  compelled  to  bold  the  proceeds 
as  she  beld  the  slave,  subject  to*  the  remaindermen's  rights. 
We  are  not  sure  that  we  have  correctly  understood  or  stated 
the  argument  upon  this  point.  But  in  no  form  can  we  assent 
to  its  soundness.  The  power  to  sell  is  without  qualification  ; 
and  if  the  rule  of  law  be  correct,  and  it  cannot  be  questioned, 
that  the  power  to  sell  makes  the  title  absolute  in  the  tenant 
for  life,  whether  it  is  exercised  or  not,  then  there  is  no  limita- 
tion of  the  right  to  dispose  of  the  property,  and  it  may  be  as 
well  by  gift  as  by  sale.  But  whether  she  chooses  to  take  the 
price  partly  in  money  and  partly  in  benefits  to  the  slave  can 
make  no  difference.  She  could  sell  for  half  the  value  as  well  as 
for  the  whole,  and  surely  could  pass  the  title  subject  to  a  trust 
in  favor  of  the  slave  as  well  as  any  other  person.  The  de- 
fendants have  recognised  her  power  to  sell  by  purchasing 
from  her  themselves ;  and  to  succeed  upon  this  ground  would 
be  of  no  benefit  to  them,  because  it  would  annul  their  title  as 
well  as  the  other.  But,  as  we  have  seen,  she  had  a  perfect 
right  to  sell  and  convey  a  good  title.  The  bill  of  sale  then 
to  George  carried  a  good  and  perfect  title,  if  it  is  not  subject 
to  impeachment  upon  other  grounds.     It  is  insisted  that  it 
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was  onlj  a  contract  for  eight  jears'  service,  and  then  the  title 
was  to  revert.  To  prove  this,  an  endorsement  on  the  back  of 
the  paper,  by  which  uhe  binds  herself  for  the  eight  years' 
work  for  the  three  hundred  doUars,  is  referred  to  and  relied 
upon.  We  think  it  suSicientiy  appears  that  the  object  of  this 
was  not  to  change  the  contents  of  the  paper,  which  was  well 
understood  by  her  to  convey  the  whole  interest  to  enable 
George  to  carry  out  her  wishes  in  conferring  freedom,  but  to 
bind  herself  that  he  should  live  and  serve  the  eight  years. 
Isaac  had  served  her  faithfully  for  nearly  a  score  of  years, 
and  she  wished  to  extend  the  boon  of  freedom  to  him,  but  not 
without  a- further  consideration  of  three  hundred  dollars. 
The  effect  of  this  arrangement  was,  that  instead  of  consum- 
mating his  liberation  herself,  she  gave  her  consent  to  it  for  a 
satisfactory  consideration,  and  passed  the  title  out  of  herself 
to  another  with  this  parol  trust  attached.  It  is  true  that  no 
consideration  passed  from  the  slave,  as  she  was  entitled  to  his 
time  and  labor  not  only  for  the  eight  ensuing  years,  but  as 
long  as  he  might  live ;  and  perhaps  such  a  promise  or  con- 
tract could  not  have  been  enforced  by  the  slave  against  her. 
But  then  she  executed  the  purpose  so  far  as  it  could  be  done 
by  her,  it  being  prospective,  by  parting  with  the  title,  and,  in 
effect,  conferring  the  right  to  freedom,  incumbered  with  the 
eight  years'  service.  She  had  no  other  act  to  perform  in  the 
case,  and  could  not  revoke  what  she  had  done.  Neither  could 
George,  by  any  compromise  to  which  the  complainant  was  not 
a  party,  surrender  the  trust  be  had  taken  upon  himself  to  the 
prejudice  of  Isaac's  rights.  He  was  allowed  by  his  mistress 
to  become  a  party  to  this  contract  and  arrangement  for  his 
benefit,  and  is  entitled  to  the  advantages  of  it,  subject  alone 
to  the  legal  condition,  that  the  judicial  authorities  acting  for 
the  State  shall  sanction  it.  This  the  proper  tribunal  has 
done,  subject  to  the  revision  of  this  Court.  Isaac  has  estab- 
lished an  excellent  character  for  a  slave,  and  proved  that  he 
is  worthy  of  freedom,  so  far  as  that  is  concerned.  We  see  no 
reason  for  withholding  our  assent  upon  this  ground.  Indeed, 
the  provision  of  our  recent  statutes,  that  emancipation  can 
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only  be  allowed  upon  eondition  that  the  subject  shall  be  sent 
out  of  the  State  to  Liberia,  in  Africa^  abrogates  this  prorision 
of  the  law  as  it  formerly  existed  in  these  cases,  as  it  does 
away  the  reason  for  it. 

Upon  the  whole,  we  are  of  the  opinion  that  complainant 
has  made  ont  his  right  to  freedom,  and  affirm  the  decree  of 
the  Chancellor  to  that  effect.  The  case  will  be  remanded  for 
the  execution  of  the  decree  according  to  the  provisions  of  the 
statutes  on  that  subject.  But  in  taking  the  account  for 
hire,  and  adjusting  the  rights  of  the  parties,  the  defendant^ 
McCampbell,  will  be  allowed  a  credit  for  the  unexpired  term 
of  about  fifteen  months,  for  which  he  satisfied  George  on  ob- 
taining the  possession.  This  modification  will  be  made  in  the 
decree,  and  in  all  other  respects  it  is  affirmed. 


Brown  and  Sjiith  v.  James  McCloud. 

1.  Mesne  Profits.  Right  of  executor  to  aue for.  Will.  An  execator 
cannot  maintain  an  action  for  mesne  profits,  although  he  may,  by  the 
will,  be  clothed  with  power  to  sell  the  land  and  divide  the  proceeds 
among  the  legatees. 

2.  Samk.  Same.  Same.  Possession.  Rents  and  profits  are  incident  to 
the  ownership  of  the  land,  and  the  remedy  for  mesne  profiU  belong^. 
exckisively  to  the  person  having  title  to  the  land.  An  actual  poa- 
session  of  the  land  is  not  sufficient  of  itself,  without  title,  to  authorize 
a  party  to  sue  for  mesne yirofiU. 


FROM   KNOX. 


This  cause  was  heard  before  Judge  Brown.     Verdict  and 
judgment  for  the  defendant.     The  plaintiffs  appealed. 

Maynard  &  Washburn,  and  Lyon,  for  the  plaintiffs. 
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J.  R.  GocKBy  for  the  defendant. 

McEiNNBT,  J.y  delivered  the  opinion  of  the  Court. 

ThiB  was  an  action  of  trespass  for  me$ne  profiu.  The 
plaintiffs  failed  in  a'  recovery,  and  brought  the  case  here  b j 
an  appeal  in  error.     The  facts  of  the  case  are  as  follows : 

Robert  Smith,  bj  his  last  will  and  testament,  after  certain 
specific  devises  of  land,  made  this  general  devise :  "I  will  that 
all  my  other  lands  and  property  that  is  found  after  my  death, 
be  sold  to  the  best  advantage ;  and  the  money  to  be  equally 
divided"  among  certain  children  and  gradchildren  therein 
named.  The  plair.tiffs  were  nominated  as  executors,  and 
qualified  as  such. 

In  pursuance  of  the  power  contained  in  the  will,  the  execu- 
tors, on  the  2l8t  of  November,  1851,  sold  a  tract  of  land  to 
the  defendant ;  but  the  terms  of  the  contract,  not  being 
agreed  on,  were  not  reduced  to  writing,  and  the  executors  re- 
fused to  complete  the  contract.  The  defendant,  however,  in- 
truded himself  into  possession  of  the  land,  against  the  will  of 
the  executors ;  and  the  latter  brought  an  action  of  forcible 
entry  and  detainer  to  regain  the  possession.  The  defendant 
filed  a  bill  to  enforce  a  specific  execution  of  the  contract  of 
sale,  and  to  enjoin  said  action.  This  bill  was  dismissed  on  the  , 
final  hearing  of  the  cause  in  October,  1855,  and  by  a  writ  of 
possession  awarded  by  the  Court,  the  plaintiffs  were  restored 
to  the  possession  of  said  land.  And,  thereupon,  they  com- 
menced this  action. 

The  Circuit  Judge  instructed  the  jury,  that  the  plaintiffs 
could  not  maintain  the  action,  for  the  reason  that  they  were 
vested  with  no  interest  in  the  land,  by  the  terms  of  the  will ; 
but  only  with  a  naked  power  to  sell. 

The  argument  for  the  plaintiffs  is,  in  substance,  this :  That 
conceding  the  executors  had  no  interest  in  the  land,  yet,  for 
the  purpose  of  executing  the  power  to  sell,  tliey  were  entitled 
to  possession  of  the  land ;  and  were,  in  fact,  in  the  actual 
possession  thereof  at  the  time  of  the  contract  with  defendant ; 
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and  that  inasmuch  as  the  defendant  professed  to  have  entered 
into  possession  of  the  land,  and  to  have  taken  the  rents  and 
profits,  under,  and  in  virtue  of  his  contract  of  purchase  from 
the  plaintiffs,  he  was  placed  in  such  a  relation  to  them,  as  pre- 
cluded him  from  objecting  to  their  want  of  title.  This  con- 
clusion is  not  tenable.  If  it  were  to  be  admitted,  that  the 
executors,  as  such,  were  entitled  to  the  possession  of  the  land^ 
in  order  to  complete  execution  of  the  power  of  sale,  by  a  de- 
livery of  possession  to  the  purchaser,  it  would  by  no  means 
follow  that  the  defendant  would  be  estopped  to  gainsay  their 
title.  What  might  have  been  the  relation  of  the  defendant, 
if  he  had  been  let  into  possession  by  the  act  of  the  plaintiffs, 
under  the  parol  contract  of  sale,  we  need  not  now  inquire. 
It  is  sufficient  for  the  determination  of  this  point,  that  the 
defendant  entered  upon  the  land,  and  appropriated  the  profits, 
avowedly  as  a  wrong-doer,  against  the  will,  and  in  defiance  of 
the  plaintiffs.  The  implication  of  a  tenancy,  or  of  any  pro- 
mise, on  the  part  of  the  defendant,  is,  therefore,  positively 
excluded,  and  he  is  fully  at  liberty  to  deny  the  title  of  the 
plaintiffs. 

But,  another  ground  of  recovery  was  assumed  in  the  argu- 
ment. It  is  said,  that,  admitting  the  devise  in  the  will  to  con- 
fer on  the  executors  a  mere  power,  without  any  interest  in  the 
land,  still,  the  plaintiffs,  in  their  individual  capacity,  if  not  in 
their  character  of  executors,  may  maintain  this  action,  upon 
the  fact  of  their  actual  possesion  of  the  land  at  the  time  of 
defendant's  wrongful  entry,  without  showing  any  title,  or  in- 
terest, in  the  soil. 

This  position,  we  think,  is  also  untenable.  It  is  certainly 
true,  that  an  action  of  trespass  quare  clausum  fregit  may  be 
maintained  upon  an  actual  possession,  against  a  mere  wrong- 
doer, or  one  who  cannot  show  a  better  title  in  himself.  3 
Starkie*s  Ev.,  1435.  But  this  principle  does  not  apply  to 
the  action  of  trespass  for  mesne  profiU^  which  results  ss  a 
consequence  of  the  recovery  in  ejectment,  and  as  a  supple- 
mental remedy  to  that  action.  Rents  and  profits,  are  inci- 
dents to  the  ownership  of  the  land ;  and,  consequently,  this 
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remedy  belongs  exclusively  to  the  person  having  title  to  the 
land-     2  Saund.  on  PL  &  Ev.,  207 ;  2  Greenl.  Ev.,  sec.  888. 

In  the  present  case,  the  rights  to  maintain  the  action  of 
trespass  for  meine  profits — if  it  exist  in  favor  of  any  one — is 
in  the  heirs  at  law  of  the  testator.  The  land  not  being  specifi- 
cally disposed  of  by  the  will,  the  legal  title  descended  to  the 
heirs,  subject  to  be  divested  upon  the  execution  of  the  power 
of  sale  by  the  executors. 

Judgment  affirmed. 


W*  Pricb  v.  J.  D.  Thomas  and  J.  D.  Thomas  v.  J. 
W.  Price. 

Com  TRACT.  Onutrtteiion,  Sale  of  land,  RenU.  Interest.  Cor^ 
sideratioru  Price  sold  Thomas  the  one- half  of  a  tract  of  land  for 
three  thousand  dollars.  After  the  description  of  the  land,  the  article 
of  agreement  continues  thus:  ** furthermore,  I,  J.  W.  Price,  propose 
to  give  my  daughter,  Julia  A.,  said  Thomas'  wife,  the  other  half  of 
said  land  ;  which,  if  I  fail  to  do,  I  hereby  bind  myself  and  my  heirs 
to  refund  the  money  to  said  Thomas  which  he  may  pay  for  said  land, 
together  with  its  interest."  Price  bound  himself  to  deliver  the  poa- 
aession  to  Thomas,  and,  until  ho  done  so,  to  allow  him  the  rent  of 
half  the  whole  tract,  together  with  interest  on  all  the  money  he  might 
pay  toward  the  land.     Held : 

1.  The  stipulation  in  favor  of  the  wife  of  Thomas  was  no  part  of 
the  consideration  for  the  $3,000,  agreed  to  be  paid  upon  the  contin- 
gency stated.  The  moiety  purchased  by  Thomas  was  the  sole  consid- 
eration. 

2.  The  stipulation  to  give  the  other  half  of  the  tract  of  land  to  Mrs. 
Thomas,  and,  in  case  of  failure,  to  refund  to  her  husband  three  thou- 
sand dollars,  was  a  naked,  voluntary  undertaking— a  nudum  pac- 
turn — and  cannot  be  enforced  in  favor  of  Thomas. 

8.  If  binding.  Price  would  have  the  right  to  carry  out  the  agree- 
ment at  any  time  during  his  life,  no  time  being  fixed  for  its  perform- 
ance ;  or  it  might  be  done  in  his  will. 
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4.  Although  it  would  seem  inequitahle  that  Thomas  should  get  the 
rents  until  placed  in  possession,  and  at  the  same  time  interest  on  what 
he  had  paid — such  is  the  agreement  of  the  parties,  and  will  be  en- 
forced. 


FROM    CLAIBORNE. 


This  cause  was  heard  upon  bill  and  cross-bill  before  Chan- 
cellor Lucky,  who  pronounced  a  decree  for  the  complainant 
in  the  original  bill.     Thomas  appealed. 

Maynard  &  Washburn,  and  Trigg,  for  Price. 

Netherland  &  Hbiskell,  and  Evans,  for  Thomas. 

Caruthbrs,  J.,  delivered  the  opinion  of  the  Court. 

Price,  a  citizen  of  Virginia,  on  the  10th  of  June,  1853, 
sold  to  the  defendant,  his  son-in-law,  the  one-half  of  his  ^'  Elk- 
garden  "  tract  of  land,  and  executed  the  following  article : 

"  Know  all  men  by  these  presents,  that  I,  John  W.  Price, 
of  Washington  county,  Va.,  hereby  obligate  myself  to  make 
unto  James  D.  Thomas,  of  Claiborne  county,  Tenn.,  a  legal 
general  warranty  title  to  one-half  of  my  Elk-garden  tract  of 
land,  in  Russell  county,  Virginia.*'  After  the  description  by 
metes  and  bounds,  the  article  continues  thus :  ^^furthermore, 
JT,  J.  W.  PricCj  propose  to  give  my  daughter  Julia  A  ,  said 
Thomas*  wife^  the  other  half  of  said  land ;  which^  if  I  fail 
to  do^  I  hereby  hind  myself  and  my  heirs  to  refund  the  money 
to  said  Thomas  which  he  may  pay  for  said  land,  together 
with  its  interest.  This  obligation  is  in  consideration  of  ?3,000, 
to  be  paid  me  by  said  Thomas.  I  furthermore  bind  myself, 
to  remove  the  present  incumbent,  M.  Askew,  and  give 
Thomas  possession ;  and  until  this  be  done,  to  allow^  to  said 
Thomas  the  enjoyment  of  the  rent  of  half  the  said  Elk-gar- 
den lands,  together  with  interest  on  all  the  money  which  he 
may  pay  toward  said  land." 
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This  is  signed  under  seal  by  Price. 

October  27,  of  the  same  year,  1863,  J.  W.  Price,  jointly, 
with  his  wife,  Mary  Price,  made  a  general  warranty  deed  to 
Thomas,  of  an  undivided  moiety  of  said  land. 

Jane  27,  1854,  Askew  still  remaining  in  possession,  and 
three  years  of  his  lease  from  Price  unexpired,  an  article  of 
agreement  was  entered  into  between  him  and  Thomas,  pre* 
scribing  the  manner  in  which  the  land  should  be  used  and  cul- 
tiyated,  protecting  the  timber,  &c.,  and  concluding  with  this 
clause,  ^^  though  the  said  Askew  had  agreed  with  J.  W.  Price 
to  give  up  the  farm  when  it  was  deeded,  to  the  said  Thomas ; 
yet  the  said  Thomas,  on  his  part,  to  secure  to  Askew  the  ben« 
efit  of  the  farm  for  the  before  mentioned  three  years,  with  the 
restrictions  before  named.''  In  a  previous  part  of  the  article, 
Askew  bound  himself  to  ''  fulfil  the  conditions  of  the  articles 
between  himself  and  Price,  for  the  remaining  three  years." 

Aft^r  this,  August  22,  1855,  it  would  seem  that  there  was 
a  settlement  between  Price  and  Thomas,  by  which  it  appeared 
that  there  was  still  due  of  the  consideration  for  the  land,  a 
balance  of  (1084.90,  for  which  a  new  note  was  executed  by 
Thomas,  in  which  there  is  this  clause,  '^  This  bond  is  to  bear 
interest  from  the  time  that  full  possession  of  said  land  is  given 
to  me."  On  the  same  paper,  and  preceding  the  note,  it  is 
written  and  signed  by  Price,  that  ^^  Price  is  to  pay  interest  on 
91915.10  until  the  next  payment  is  made,  and  so  on,  from  the 
date  of  the  following  note  on  Thomas."  And  on  the  back  of 
the  note  is  a  credit  of  $47.98,  Feb.  18, 1856. 

Upon  this  note  an  action  was  instituted  in  the  Circuit  Court 
of  Claiborne  county,  pending  which,  this  attachment  bill  was 
filed  against  Thomas  and  Gibson,  charging  that  Thomas  had 
sold  his  interest  in  the  land  to  Gibson,  and  had  his  notes,  and 
was  not  able  to  pay  him  without  that  fund,  and  he  prayed  and 
obtained  an  attachment  of  the  notes  upon  Gibson. 

Thomas  then  filed  a  cross-attachment  bill,  upon  the  ground 
that  Price  was  his  debtor  $3000,  the  amount  of  the  considera- 
tion of  the  land,  upon  his  failure  to  perform  the  covenant,  to 
refund  him  the  said  amount,  in  case  he  failed  to  convey  to 


286  KNOXVILLE : 


J.  W.  Price  v,  J.  D.  Thomas,  and  J.  D.  Thomas  v,  J.  W.  Price. 

Mrs.  Thomas  the  other  half  of  the  Elk-garden  tract,  and  that 
he  had  not  only  failed  to  perform  his  covenant  in  this  respect, 
but  had  placed  it  out  of  his  power  to  do  so,  by  conveying  it 
to  another. 

The  first  and  maim  question  debated  npon  this  state  of  facts, 
arises  upon  the  cross-bill,  as  to  the  obligation  upon  Price  to 
pay  the  $3000,  as  liquidated  damages,  or  the  penalty  for  fail- 
ure to  convey  the  other  moiety  of  the  Elk-garden  land  to  the 
wife  of  Thomas.  The  position  of  the  bill,  or  that  assumed  in 
argument,  is,  that  Price  has  become  the  debtor  of  Thomas,  to 
the  amount  of  1^3,000,  of  which  the  note  sued  upon  is  a  part,  and 
as  he  is  a  non-resident,  it  is  a  proper  case  for  attachment  of 
the  note  sued  upon.  It  is  not  a  bill  for  specific  performance 
of  the  covenant  in  favor  of  his  wife.  If  that  were  the  object, 
that  immense  volume  of  evidence  in  relation  to  the  separation 
of  Thomas  and  his  wife,  and  the  causes  of  it,  would  have  some 
application  to  the  case,  and  be  proper  for  consideration,  be- 
cause it  might  operate  upon  the  discretion  of  the  Court,  to 
which  bills  for  specific  performance  are  addressed.  But  as 
the  cross-bill  is  based  upon  the  assumption  that  the  relation  of 
debtor  and  creditor  between  Thomas  and  Price,  has  resulted 
from  the  failure  on  the  part  of  the  latter  to  perform  his  con- 
tract in  that  respect,  that  proof  is  all  entirely  irrelevant. 

In  no  point  of  view  can  the  cross-bill  be  maintained  for  the 
recovery  of  the  $3000.  We  do  not  understand,  from  the 
whole  instrument,  that  this  stipulation  in  favor  of  Mrs.  Thomas, 
who  was  the  daughter  of  Price,  was  any  part  of  the  consider- 
ation for  the  $3000  agreed  to  be  paid  upon  the  contingency 
stated,  but  that  the  moiety  of  the  land  was  the  sole  considera- 
tion. We  think  that  construction  of  the  contract  is  unau- 
thorized by  the  instrument.  It  is  plausible,  but  not  sound. 
The  bill  gives  the  transaction  that  complexion,  but  it  is  denied 
in  the  answer,  and  we  are  left  to  settle  it  as  a  question  of  con- 
struction. The  land  was  a  full  consideration  for  the  amount 
to  be  paid.  A  few  months  after  the  contract,  it  will  be  seen 
that  a  deed  in  fee,  with  warranty,  was  made  to  Thomas. 
What  consideration  then,  was  there  for  the  obligation  to  re- 
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fund  to  Tbonias  the  $8000,  which  he  now  claims  as  a  debt  ? 
Price  insists  in  the  writing,  that  it  is  his  ^^ purpose  "  to  give 
the  other  half  of  the  land  to  his  daughter,  and  in  case  he  fails 
to  execute  th&t  purpose,  he  will  pay  her  husband  the  amount 
specified.  This  must  be  regarded  as  a  naked,  voluntary  un- 
dertaking, and  will  not  be  enforced  in  favor  of  Thomas. 

But  if  it  be  regarded  as  bihding,  the  time  has  not  arrived 
for  its  enforcement.  There  is  no  time  specified  for  the  gift  to 
his  daughter  to  be  perfected,  and,  consequently,  he  would 
have  his  whole  lifetime  in  which  to  carry  it  out.  It  may  be 
done  in  his  will,  and  so  the  deed  received  by  Thomas  for  the 
moiety  bought  by  him,  provides.  This  must  then  be  taken  as 
the  understanding  of  the  parties  as  to  the  time.  In  no  view, 
therefore,  can  Thomas  be  regarded  as  a  creditor,  or  Price  a 
dehtor,  in  that  respect.  The  cross-bill  was  properly  dismissed 
as  to  that  aspect. 

But  it  was  properly  entertained  for  an  account  between  the 
parties,  to  ascertain  how  much,  if  any  thing,  remained  due 
upon  the  note  sued  upon. 

There  is  no  error  in  the  decree,  settling  the  basis  of  the 
account.     Price  is  made  to  account  for  one-half  of  the  rents 
received  by  him,  and  also  the  interest  upon  the  amount  he 
had  received  of  the  consideration.     It  would  seem  inequita- 
ble, that  Thomas  should  get  the  rents  in  place  of  the  use  of 
the  place,  and  at  the  same  time  interest  on  what  he  had  paid 
for  it ;  and  go  it  would  be  regarded,  if  it  were  not  for  his  posi- 
tive contract.     It  was  competent  for  him  to  make  his  contract 
in  that  way,  and  he  must  abide  by  it.    He  expressly  bound  him- 
self in  the  original  contract,  to  give  the  possession  to  Thomas, 
and  until  that  was  done,  to  allow  him  the  ^*  enjoyment  of  the 
rent  of  half"  the  place,  ^'together  with  interest  on  all  the 
money  which  he  may  pay  toward  said  land."     And  in  pursu- 
ance of  this  stipulation,  at  the  last  settlemeni,  August  22, 
1855,  it  appeared  that  Thomas  had  paid  (1915.10,  and  still 
owed  $1084.90,  for  which  a  note  of  that  date  was  given. 
Price  then  agreed,  in  writing,  that  he  was  to  pay  interest  on 
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the  amount  which  had  been  paid,  and  was  to  have  no  interest 
on  the  note  until  full  possession  was  given  of  the  land. 

It  is  too  clear  for  controversy,  that  Askew,  the  tenant  of 
Price  at  the  time,  and  long  before  the  sale,  continued  in  pos- 
session, and  settled  with  Price  for  the  rents ;  and  that  Thomas 
has  never  yet  been  put  into  possession  of  the  land.  This  is 
all  proved  by  Askew,  the  tenant*  It  is  true,  he  acknowledged 
the  title  of  Thomas,  and  entered  into  some  contract  with  him 
in  relation  to  the  land,  as  before  stated,  but  he  never  paid 
him  any  rent,  but  always  paid  the  whole  to  Price,  or  gave  his 
notes  for  it.  It  was  right  then,  to  make  Price  account,  upon 
his  contract,  for  one-half  of  the  rent,  and  also  for  the  interest 
on  the  amount  of  the  consideration  which  had  been  paid  to 
him,  that  is,  upon  the  sum  of  S1915.10,  from  August  22, 
1865,  and  also  upon  the  $47.98,  from  February  18,  1866. 
This  sum,  together  with  the  one-half  the  rents  received  by 
Price,  (with  interest  from  the  end  of  each  year  upon  the  rents,) 
and  the  credit  of  $47.98,  will  be  deducted  from  the  amount 
of  the  note  in  suit,  without  interest^  and  that  will  show  the 
true  state  of  accounts  between  the  parties. 

The  decree  will  be  affirmed,  with  the  slight  modifications 
indicated  above. 


William  G.  Swan  v.  0.  P.  Nbwman  et  al. 

1.  Chancery  Pleadiko.  Parties.  Feme  covert.  It  is  not  essential 
to  the  validity  cither  of  a  bill  or  petition  that  the  complainants 
should  sign  them.  It  is  sufficient  if  their  names  appear  in  the  body 
or  caption  of  them.  If  the  name  of  a  feme  covert  is  used  with  that 
of  her  husband  as  a  complainant,  she  is  a  party  to  the  suit. 

2.  Sale  of  Real  Estate.  When  irregular ,  hut  to  Vie  interest  of  minors 
to  sustain  the  sale.  If  upon  an  application  to  the  Court  of  Chancery 
by  a  purchaser  of  land  sold  under  a  decree  of  Court,  to  set  aside  the 
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sale,  it  lypears  to  Ura  Ooirrt  that  the  sale  was  merely  irreguiar  but 
not  void,  and  a  conilrmation  thereof  would  be  promotive  of  the  inter- 
ests of  the  parties,  some  of  whom  are  minors,  the  purchaser  will  be 
compelled  to  comply  with  the  terms  of  sale ;  and  his  title  will  be  per> 
fected  by  a  dtTestiture  of  title. 

bASS.  Side  for  partition.  Upon  appliciTtion  for  l^e  sale  of  land  fur 
partition,  upon  the  ground  that  a  sale  will  be  manifestly  for  the  in- 
terest of  the  owners,  it  will  be  sufficient  to  give  the  Oomrt  jurisdiction 
and  to  make  the  sale  valid,  if,  upon  a  reference  to  the  master,  he 
takes  proof  in  which  witnesses  state  that  a  sale  will  be  to  their  inter- 
^t,  and  give  reasons  or  facts  to  sastaia  that  opinion,  and  the  decree 
of  aale  punues  the  repoitt 
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Decree  by  Chancellor  Lucky,  declarkvg  the  sale  voicL    Tbe 
defendants  appealed. 

Croziba  &;  Rbess,  and  J.  M.  EiNa,  for  the  tsonplainant. 

MATif  ARD  &  Washburn,  and  Lyon,  for  the  defendants. 

CARUxasas,  J.,  delivered  tbe  opinion  of  the  Court. 

At  a  sale  of  the  lands  and  slaves  of  the  estate  of  Jacob 
Kewman,  deceased,  under  a  decree  of  the  Chancery  Court  at 
Knoxville,  made  upon  the  bill  of  tbe  defendants,  as  his  per- 
sonal  representatives  and  beirs,  Wm,  G.  Swan  became  the 
purchaser  of  lots  to  tbe  antount  of  about  $4000,  for  which  he 
executed  his  notes  and  made  payments  according  to  the  terms 
of  the  decree.  The  report  of  the  sale  was  confirmed  by  the 
Court.  After  paying  upwards  of  ^000  of  the  purchase 
money.  Swan  filed  this  bill,  impeaching  the  proceedings  as 
null  and  void,  and  praying  that  they  be  so  declared,  and  that 
what  he  had  paid  be  refunded  to  him  with  interest,  and  the 
amount  unpaid  perpetually  enjoined.  The  heirs  all  resist  this 
application,  and  insist  that  tbe  sale  be  held  good. 
19 
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The  grounds  taken  against  the  proceedings,  and  which  it 
is  contended  under  the  decree  are  Toid,  are  two : 

1.  That  the  heirs  are  not  all  before  the  Court.  There  i» 
one  feme  covert  and  two  infants.  As  to  the  feme  eovert,  Mrs* 
Gillespie,  it  appears  that  her  name  is  not  signed  with  the 
other  complainants  to  the  bill,  but  it  is  expressly  used  with 
that  of  her  husband,  as  one  of  the  complainants,  in  the  cap- 
tion. We  are  aware  of  no  law  that  requires  any  of  the  com- 
plainants to  sign  a  bill.  They  generally  sign  a  petition,  but 
not  a  bill,  and  it  is  not  essential  to  the  validity  of  either  if  the 
names  appear  in  the  body  or  caption  of  the  bill  or  petition. 

The  infants  were  made  defendants,  but  it  is  insisted  that 
one  of  them,  0.  P.  Newman,  was  not  serred  with  process. 
That  is  a  mistake.  The  sheriff's  return  of  the  subpoena  is 
this: 

"  Executed  as  to  Caroline  H.  Newman,  for  herself  and  aa 
guardian,  also  a%  to  0.  P.  Newmnn^  September  80,  1855« 
Executed  as  to  Howard  W.  Newman,  October  1,  1866." 

These  are  the  two  minor  defendants,  and  their  mother,  the 
said  Caroline,  was  their  guardian.  The  construction  attempt- 
ed  to  be  given  is,  that  the  service  was  upon  the  guardian 
alone,  and  not  upon  0.  P.,  her  ward.  To  put  this  beyond 
controversy,  the  sheriff  was  allowed  to  amend  his  return.  But 
that  was  entirely  unnecessary,  as  the  return  is  sufficiently 
explicit,  and  it  is  strange  there  should  have  been  any  doubt 
about  it. 

The  parties,  then,  were  all  properly  before  the  Court,  and 
there  is  nothing  in  this  objection.  This  being  so,  it  might  be 
unnecessary  to  consider  the  objections  taken  to  the  regularity 
of  the  proceedings  under  which  the  sale  was  made,  because, 
as  between  the  purchaser  and  the  infants,  where  we  can  see 
that  the  sale  was  advantageous  to  the  latter,  and  that  a  loss 
would  result  from  setting  it  aside,  we  would  not  do  so,  for 
irregularities  or  defects  which  can  be  cured  by  decreeing  the 
title  to  the  purchaser,  as  we  have  all  the  parties  before  us. 
The  purchaser  can  only  claim  the  title,  and  that  can  be  given 
to  him  notwithstanding  there  may  be  defects  in  the  proceed- 
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ings  of  such  a  character  as  that  the  infants  would  not  be 
bound  by  them.  Bat  if  it  is  clear  to  the  Oonrt,  as  it  is  in 
this  case,  where  the  property  has  since  the  sale  depreciated  in 
Tslae,  or  on  any  other  account,  that  it  is  to  the  interest  of  tbe 
infants  that  the  sale  shonld  be  maintained,  that  will  be  done 
by  a  divestiture  of  their  titie  in  favor  of  tbe  purchaser,  and 
holding  him  to  his  contract.  All  he  can  demand  is  a  good 
title,  and  if  the  Court  is  able  to  give  him  that,  he  has  no 
reason  to  complain  that  the  proceedings  were  irregular ;  that 
is  nothing  to  hinu  This>  of  course,  can  only  be  done  where 
the  parties  interested  are  all  before  the  Court,  and  a  case  is 
made  out  to  give  the  Court  jurisdiction.  Otherwise  the  Court 
could  not  decree  him  a  good  title,  and  for  that  reason  would 
not  compel  him  to  pay  his  money.  The  case  of  Rowan  v. 
Pope,  decided  at  the  last  term  at  Nashville,  and  to  be  re- 
ported in  tbe  next  volume  of  reports,  was  very  similar  to  this 
in  its  principle. 

The  Court  will  afford  to  the  infants  the  proper  protection, 
by  securing  to  them  the  benefits  of  an  advantageous  sale,  and 
to  the  purchaser,  by  securing  to  him  a  good  title.  That  is  all 
be  expected  when  he  purchased,  and  that  we  are  able  to  give 
him  by  a  decree  investing  him  with  the  title  of  all  the  parties 
before  us,  both  minors  and  adults. 

But,  neamily^  this  sale  is  not  void  by  any  of  our  adjudica . 
tions.  What  are  the  objections  to  it?  The  bill  of  the  heim 
was  based  upon  two  grounds,  viz :  That  the  sale  was  necessary 
for  the  payment.of  the  debts  of  the  estate  as  well  as  for  par- 
tition. 

A  reference  was  made  to  the  master  to  take  proof,  and  re- 
port npon  both  points,  and  the  general  assets.  He  reported 
that  the  estate  was  largely  indebted,  and  that  although  the 
personal  property  and  choses  in  action  were  nominally  more 
than  sufficient  to  meet  the  debts,  it  might  be  necessary  to  sell 
the  land  and  slaves.  But  he  failed  to  give  a  schedule  of  the 
debts.  This  should  have  been  done  as  near  as  practicable. 
Upon  the  other  ground,  the  clerk  reported  that  it  would  be  to 
the  interest  of  the  heirs  to  sell  the  real  estate,  as  well  for  the 
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payment  of  debts  as  for  partition.  The  witnesses  examined 
by  him  gave  their  opinions  distinctly,  and  a  reason  to  support 
them.  The  Chancellor  considered  the  case  made  out,  and  de- 
creed the  sale,  in  which  decree  the  grounds  prescribed  by  the 
statute  were  assumed  to  exist.  Davidson  v.  Batpden,  5  Sneed, 
129,  is  relied  upon  to  sustain  the  objections  in  this  case. 
That  was  entirely  a  different  case.  There  a  widow  filed  a 
petition  in  her  own  name  and  that  of  six  minor  children,  of 
whom,  she  stated,  she  was  guardian,  in  Mississippi,  where 
they  all  resided,  without  making  them  defendants,  the  master 
barely  reported  that  the  land  could  not  be  divided  among  the 
heirs  ^Ho  advantage,''  and  had  only  the  opinion  of  oce  wit- 
ness to  that  effect,  without  any  facts  or  reasons ;  and  even  the 
decree  did  not  assume  that  the  lands  could  not  be  divided, 
nor  that  it  would  be  to  the  ^^  interest  of  the  heirs  to  have  a 
sale,''  So,  in  that  case,  none  of  the  grounds  prescribed  in 
the  statute,  to  authorize  a'sale,  appeared  either  in  the  proof, 
report,  or  decree.  It  is  an  entire  perversion  of  thai  case  to 
apply  it  to  one  like  this. 

These  proceedings  ought  to  be  carefully  guarded  for  the 
protection  of  infants  and  married  women ;  but  where  we  can 
see  that  the  parties  are  all  before  the  Court,  and  the  proceed- 
ings are  in  substantial  conformity  to  the  statute,  we  will  not 
set  aside  sales  for  the  benefit  of  purchasers  to  the  prejudice 
of  infants. 

The  Chancellor  declared  the  sale  void,  released  the  pur- 
chaser, and  ordered  that  the  lots  be  held  bound  for  the  money 
he  had  advanced,  with  interest,  now  upwards  of  four  thousand 
dollars,  and  that  the  lots  should  be  sold  to  reimburse  him. 
This  was  a  very  thorough  uprooting  of  all  that  bad  been  done 
against  the  earnest  protest  of  all  concerned  in  the  sale,  and 
in  the  face  of  their  propositions  to  make  the  title  good  by 
decree  of  divestiture  or  otherwise. 

This  decree  will  be  reversed,  the  purchaser's  bill  dismissed 
with  costs,  and  the  case  remanded  for  such  further  orders  and 
decrees  as  may  be  necessary  to  collect  the  balance  of  the  pur- 
chase money,  and  perfect  the  title  to  the  purchaser* 
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LiKir.  Priority.  Attachment  Lis  pendens.  A.  held  an  equitable  title 
to  a  tract  of  land.  He  executed  a  mortgage  to  the  same  to  B.  and  0., 
his  endorsers,  to  secure  them  in  their  liability  for  him.  He  subse- 
quently sold  the  land  and  transferred  the  title  bond  to  D. — there  re- 
maining a  balance  of  the  purchase  money  unpaid.  To  secure  this,  A. 
executed  a  deed  of  trust  to  a  slave,  which  had  been,'  previously,  con- 
veyed by  deed  of  trust,  but  the  debts  therein  secured  had  been  paid,  ex- 
cept a  balance  of  $140.  B.  and  C.  filed  a  bill  to  foreclose  their  mort- 
gage, and,  also,  to  have  the  equity  of  A.  in  the  slave  applied  to  any 
balance  due  them  remaining  unpaid  from  the  proceeds  of  the  land. 

I  D.filed  a  cross-bill  and  attached  the  slave.     B.  and  C.  were  not  judg- 

ment creditors ;  and  D.  did  not  state  proper  grounds  for  an  attach- 
ment in  his  bill.     Held : 

1    That  B.  and  C.  were  entitled  to  have  satisfaction  of  the  money 

I  they  had  paid  as  endorsers,  out  of  the  land.     The  proceeds  of  the 

slave  to  be  appl'ed  to  the  payment  of  the  $140,  and  the  remainder  of 

I  the  purchase  money  due  on  the  land. 

!  2.  If  B.  and  C.  had  been  judgment  creditors,  and  had  had  their  ex- 

ecution returned  nulla  bona,  their  suit  would  have  fixed  a  lien  upon 
the  equitable  interest  of  A.  in  the  (lave,  by  the  principle  of  lis  pen- 
denSy  which  would  have  priority  over  the  lien  of  the  attachment  of 
D.,  even  if  the  latter  had  been  regular. 

8.  B.  and  C.  not  being  judgment  creditors,  and  the  attachment  of 

I  D.  having  been  irregularly  issued,  they  are  to  be  regarded  as  general 

I  creditors,  and  equally  emitted  to  the  equity  of  A.  in  the  slave,  after 

satis/ying  the  liens  created  by  the  deeds  of  trust 


FROM   HAMILTON. 


This  cause  was  determined  by  Chancellor  Van  Dyke,  who 
pronounced  a  decree  for  the  complainant,  in  the  cross-bill. 
The  complainants  in  the  original  bill  appealed. 

Frazier,  and  Wblckbr  &  Kby,  for  the  complainants. 

Hopkins  k  Walkbr,  for  the  defendants. 
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A  question  of  priority  of  satisfftction,  between  the  com- 
plainants  and  deiendant,  Rice,  out  of  the  proceeds  of  a  negro 
gir)  slaye,  named  Marj,  is  raised  in  this  case.  Both  are 
creditors  of  defendant,  Kohert  W.,  the  owner  of  the  slave^ 
and  Goe  most  lose,  as  Robert  is  insolvent,  and  the  fund  not 
sufficient  to  satisfy  both.  The  Chancellor  decided  in  favor  of 
Rice. 

Facts:  The  complainants^  AculT,  KUingsly,  and  Greer^ 
became  liable  as  endorsers  in  Bank  for  Robert,  in  a  note  dated 
November,  1850,  which  they  have  paid.  On  the  15th  of  Maroh^ 
1857,  to  secure  themselves  against  loss,  they  took  a  mortgage 
on  five  acres  of  land,  to  which  said  Robert  bad  an  equitable 
right  by  bond,  with  an  incumbrance  of  $167  of  unpaid  pur- 
chase-money. This  mortgage-deed  was  duly  registered.  On 
the  9th  of  January,  1858,  Robert  sold  the  same  land  to  said 
Rice  for  $450,  and  assigned  to  him  his  title-bond.  Rice  had 
no  actual  knowledge,  as  it  seems,  of  the  mortgage  upon  the 
land,  but  was  informed  that  there  was  still  remaining  due  to 
the  vendors  $167.  To  relieve  the  land  of  that,  he  caused  the 
said  Robert  to  secure  its  payment  by  a  deed  of  trust  upon  his 
negro  girl,  Mary.  There  were  other  deeds  of  trust  upon  the 
slave,  which  had  been  ratified,  with  the  exception  of  a  bal- 
ance of  about  $140  due  to  Rankin.  This  bill  was  filed  on  the 
14th  of  April,  1858,  to  foreclose  the  mortgage  upon  the  land^ 
as  the  said  bank  debt  had  fallen  upon  complainants.  Rice^ 
among  others,  was  made  a  defendant  on  account  of  his  claim 
to  the  land.  Charging  that  the  land  would  fall  far  short  of 
indemnifying  them,  and  so  it  turned  out,  they  ask  that  what- 
ever equitable  interest  the  said  Robert  has  in  the  slave  Mary^ 
after  discharging  the  liens  upon  her,  be  applied  to  the  satis- 
faction of  the  balance  that  may  remain  of  their  claims  beyond 
the  value  of  the  land.  The  trustees  and  beneficiaries  in  the 
deeds  for  the  slave  are  made  parties.  Rice  answered  this  bill 
on  the  28th  of  April,  and,  on  the  fifth  of  the  next  month, 
filed  what  is  called  a  cross-bill^  to  attach  the  slave  Mary,  to 
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lutTe  her  sold  to  satisfy  his  elaim  of  $450 — ^the  consideration 
|>aid  for  the  land  in  the  event  it  should  be  taken  from  him  by 
the  prior  title  of  the  original  complainants.  The  attachment 
was  issmed  and  executed. 

By  an  interlocutory  decree,  the  debt  of  complainants  was 
declared  to  be  9678,  that  of  Rice  9^63.95,  the  vendor's  lien 
9183.37,  and  the  balance  due  to  Rankin  on  the  slave  9141. 
The  land  and  slave  were  decreed  to  be  8old«  The  land  sold 
for  9250,  and  the  slave  for  9710. 

The  Chancellor,  in  his  final  decree  for  the  distribution  of 
the  fund,  ordered  that  the  vendor's  lien  should  be  discharged 
oat  of  the  proceeds  of  the  land,  and  the  balance  thereof,  af- 
ter paying  tiie  cost  of  the  original  suit,  should  be  paid  to  com- 
plainants ;  and  after  deducting  the  cost  of  the  cross-bill,  and 
paying  Rankin  his  debt  of  9^41,  Rice  should  be  paid  his 
debt  of  9^68.95,  out  of  the  proceeds  of  the  slave,  and  if  any 
bdance  reoAined,  it  should  go  to  complainants.  This  would 
leave  only  967,  after  deducting  the  9183,  of  the  price  of  the 
land,  out  of  which  the  costs,  amounting  to  938.68,  are  to  be 
first  paid,  and  the  balance  of  929,  only,  to  go  to  the  com- 
plainants. The  costs  of  the  cross-bill  amounting  to  970.45, 
and  the  amount  due  to.  Rankin  9141,  being  deducted  from  the 
9710,  for  which  the  slave  sold,  would  leave  9498.55.  So  Rice 
would  get  his  whole  claim,  and  leave  $34.60  for  complainants, 
making  in  all  for  them  963.60,  leaving  a  loss  of  9614. 

It  seems  to  us  very  clear,  that  the  9183.37  due  to  the  origi- 
nal vendor,  should  be  paid  out  of  the  proceeds  of  the  slave, 
and  not  the  land,  as  between  the  common  creditors.  The 
vendor  could  look  to  either.  The  land,  because  of  his  lien 
upon  it ;  and  the  slave^  because  of  the  deed  of  trust.  The 
common  debtor,  at  the  instance  of  Rice  upon  his  purchase  of 
the  land,  interposed  the  slave  for  the  relief  of  the  land  as  to 
the  lien  for  this  unpaid  purchase  money.  It  would  be  in- 
equitable, now  that  conflicting  interests  have  arisen,  to  throw 
this  burthen  bock  upon  the  land,  where  it  is  not  necessary 
br  the  protection  of  the  vendor's  debt.     Both  funds  are  liable 
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to  him,  aDd  he  has,  therefore,  no  interest  in  the  qnestioit* 
This  9183^  then,  should  be  paid  out  of  the  proceeds  of  the 
slave,  instead  of  the  land,  and  would  leave  $527.  How  this- 
should  be  appropriated,  is  a  more  difScult  question.  The  eom- 
plainants^in  the  original  bill,  are  first  in  time,  and  are  properly 
IE  Court  to  foreclose  their  mortgage ;  but  they  go- beyond  that^ 
and  aim  to  reaeh  the  equity  of  their  debtor  in  the  slave,  for 
the  satisfaction  of  whatever  may  remain  of  their  debt  after 
the  application  of  the  land.  They  are  not  judgment  credi- 
tors  with  an  execution  at  law  returned  nMa  bona.  Without 
this,  can  they  come  into  a  Court  of  Chancery  to  reaeh  the 
equitable  rights  of  their  debtor  in  this  slave  ?  If  they  can,. 
then  they  have  a  lien  fixed  by  their  soit,  and  Rice  could  not 
prevail  against  them^  even  by  attachment  properly  and  legally 
issued,  because  by  the  doetrine  of  Iw  pende7i»,  having  asserted 
their  right  to  have  satisfaction  o»t  of  that  particular  property,, 
neither  the  debtor  by  sale,  or  any  one  coming  in  upon  hifr 
rights,  could  defeat  them  by  suit  or  otherwise.  But  have  they 
any  standing  in  Court  upon  this  part  of  their  case  without 
judgment,  &;c.,  at  )aw^  so  as  to  ]M'oduce  these  results  ?  But  it 
is  a  serious  question,  whether  the  failure  to  demur  to  that  part 
of  the  bill  removes  the  difficulty  since  the  act  of  1852.  Upon 
the  other  hand,  Bice  obtained  his  attachment  without  any  suf- 
ficient ground  laid  in  his  bill,  and  could  hardly  be  regarded  a& 
a  creditor  at  that  time,  as  the  land  had  not  then  been  taken 
from  him.  But  there  is  no  plea  or  demurrer  to  his  bill.  With- 
out deciding  these  questions,  now,  under  all  the  circumstances^ 
we  think  it  would  be  just  and  equitable  to  regard  them  both 
as  general  creditors,  and  that  after  discharging  the  lien  upon 
the  slave  in  favor  of  Bankin,  and  of  the  vendors  of  the  land 
under  the  two  deeds  of  trusty  and  paying  the  co^t  of  the  crosa* 
bill,  the  remainder  of  the  proceeds  of  the  slave  shall  be 
equally  divided  between  the  complainants  in  the  original  and 
the  cross-bills,  as  their  debts  are  nearly  equal,  after  applying 
the  land  to  Acuff 's  claim.  The  proceeds  of  the  land,  after 
paying  the  costs  of  the  original  bill,  shall  be  paid  to  Acuff^ 
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the  mortgagee.     This  will  leave  a  loss  of  nearly  an  equal 
amount  upon  both  parties. 

The  decree  will  be  so  modified,  and  the  causes  remanded  for 
execution  of  the  decree. 


James  K  Parks,  fob  thb  use,  &;c.  v.  Jackson  MoKamt. 

Contract.  JlUgal.  Fraudulent  The  fraud  may  he  ehown  by  the  de* 
fendcnt.  It  is  well  settled  that  an  action  will  not  lie  to  enforce  a 
contract  made  in  violation  of  a  statute,  or  of  the  common  law,  or 
which  is  criminal  in  its  character,  or  against  public  policy.  The  de- 
fendant, not  because  of  any  favor  to  him,  but  because  he  is  such,  can 
allege  and  show  the  invalidity  of  the  contract,  aod  thereby  defeat  the 
action. 


FROM  ANDERSON. 


This  cause  was  heard  before  Brown,  J.,  verdict  and  judg- 
ment for  the  defendant.     The  plaintiff  appealed. 

Young,  for  the  plaintiff. 

Whitson  and  Humes,  for  the  defendant. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  upon  a  bond  executed  by  the  defendant, 
McEamy,  to  James  N.  Parks,  on  the  28th  of  June,  1856,  for 
$166.50,  payable  in  good  bank  notes. 

There  was  proof  tending  to  show,  that  this  bond  was  exe- 
cuted as  a  fraudulent  device,  to  hinder  and  delay  the  creditors 
of  Parks  in  the  collection  of  their  debts,  out  of  certain  per- 
sonal estate,  which  he  pretended  to  sell  to  the  defendant,  and 
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in  consideration  of  which  the  bond  was  given,  when,  in  truth, 
he  never  received  anything  for  the  bond,  and  the  property 
was  never  delivered  to  him«  or  intended  to  be ;  but  the  same 
was  kept  b j  Parks,  and,  subsequently,  converted  to  his  own  use. 

The  Circuit  Judge  instructed  the  jury,  that  if  the  bond  was 
given  for  the  personal  property  of  Parks,  for  the  purpose  of 
hindering,  delaying  and  defrauding  his  creditors,  or  if  the 
consideration  had  failed,  the  plaintiff  could  not  recover.  In 
this  there  is  no  error.  No  principle  of  law  is  better  settled, 
than  that  an  action  will  not  lie  to  enforce  a  contract  made  in 
violation  of  a  statute,  or  of  the  common  law,  or  which  is 
immoral  in  its  character,  or  against  public  policy.  The  par- 
ties stand  in  equal  guilt,  and  neither  will  receive  the  aid  of  a 
Court  of  Justice.  In  such  a  case,  it  is  said,  the  defendant  is 
in  the  better,  that  is,  in  the  safer  attitude,  he  being  required 
to  say,  or  do  nothing ;  while  his  adversary  is  the  actoTy  and 
has  to  show  the  case.  The  defendant^  not  because  of  any 
favor  to  him,  but  because  lie  is  siich,  can,  upon  well  settled 
principles,  allege  and  show  the  invalidity  of  the  contract. 
This  does  not  impair  the  rule  that  the  parties  to  a  conveyance 
to  defraud  creditors  are  bound  by  it,  since  neither  can  invoke 
the  aid  of  a  Court  of  Justice  to  undo  it. 

It  is  unnecessary  to  inquire  whether  the  defence  could  have 
been  made  at  the  common  law,  the  instrument  sued  on  being 
under  seal ;  because,  under  our  system,  the  seal  is  immaterial. 
The  consideration  of  a  bond  may  be  inquired  into  in  a  Coart 
of  Law,  and  defence  made  against  its  collection,  because  of 
its  illegality,  or  want  of  consideration,  as  re&dily  as  to  un- 
sealed instruments. 

In  support  of  this  opinion,  we  refer  to  Vincent  v.  Qroom^ 
1  Yer.,  480,  and  Allen  v.  Dodd,  4  Hum.,  181. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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The  State  v.  Fielding  Pennington. 

Criminal  Latt,  Eaves- droppinff.  Eaves-dropping  is  the  nuisanoe 
of  listening  under  walls  or  windows,  or  the  eaves  of  houses,  to  hearken 
alter  discourse,  and  thereupon  to  frame  slanderous  and  mischievous 
tales. 

8am  c.  Same,  Eavet-^ixfppirig  the  grani  jury,  A  person  who  seeretly 
and  stealthily  approaches  near  to  the  room  occupied  hy  the  grand 
jury,  while  they  are  engaged  in  the  performance  of  their  duties  for 
the  purpose  of  overhearing  what  is  there  said  and  done  hy  the  grand 
jury,  is  guilty  of  eaves-dropping. 


FROM    SCOTT. 


The  indictment  was  quashed  bj  Judge  Gardenhire.  The 
State  appealed. 

Head,  Attorney  General,  for  the  State. 

Mtnott  and  Scott,  for  the  defendant. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  indictment  for  eaves-dropping.  It  was  quashed 
by  the  Circuit  Court,  and  the  State  appealed. 

The  charge  is,  that  the  defendant, ''  unlawfully  and  stealthily 
did  approach  and  come  near  to  the  room  where  the  jurors 
aforesaid,  were  then  and  there  assembled  for  the  purpose  of 
eoDsidering  and  transacting  such  business  as  was  properly  be* 
fore  them  as  jurors,  as  aforesaid ;  the  said  jurors  then  and 
there  being  conyened  and  assembled,  as  a  grand  jury  for  the 
county  of  Scott,  he,  the  said  defendant,  then  and  there  being, 
as  aforesaid,  did  unlawfully,  for  the  purpose  of  listening  to, 
and  overhearing  what  was  then  and  there  said  and  done ;  did 
then  and  there  unlawfully  and  stealthily  eaves  drop,  and  lis- 
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ten  to  the  proceedings  in  the  room  aforesaid,  and  was  then 
and  there  guilty  of  the  crime  of  eaves-dropping,  to  the  evil 
example,"  &c. 

The  Court  below  was  of  opinion  that  this  indictment  did 
not  set  forth  an  indictable  offence,  and  quashed  it. 

That  eaves-dropping  is  an  indictable  common  law  offence, 
was  decided  in  this  State  at  a  very  early  day,  in  the  case  of 
The  State  v.  Williams,  2  Tenn.  R.,  108. 

Blackstone  defines  it  thus:  '^Eaves-droppers,  or  such  as 
listen  under  walls,  or  windows,  or  the  eaves  of  houses,  to 
hearken  after  discourse,  and  thereupon  to  frame  slanderous 
and  mischievous  tales,  are  a  common  nuisance."     4  BI.^  168. 

Bishop  says :  '^  It  consists  in  the  nuisance  of  hanging  about 
a  dwelling-house  of  another,  hearing  tattle,  and  repeating  it 
to  the  disturbance  of  the  neighborhood."  2  Bish.  Grim. 
Law,  274. 

The  indictment  was  doubtless  drawn  up  in  haste,  and  if  not 
void,  it  is  certainly  without  form.  Yet,  it  is  easy  to  see  from 
it  what  is  the  charge  to  be  answered,  and  it  is  set  forth  with 
reasonable  certainty. 

We  adopt  the  definition  of  the  offence  given  by  Blackstone, 
as  the  true  description  of  the  offence,  and  by  that  test  the 
present  case. 

The  acts  imputed  to  him  in  the  presentment,  is,  that  he 
stealthily,  that  is,  secretly,  or  clandestinely,  approached  near 
to  the  room  occupied  by  the  grand  jury,  where,  and  while 
they  were  engaged  in  the  performance  of  their  duties,  for  the 
^^  unlawful  purpose  of  listening  to  and  overhearing  what 
was  then  and  there  said  and  done.'' 

It  is  difficult  to  conceive  of  a  more  mischievous  species  of 
this  offence,  than  that  now  presented.  The  members  of  the 
grand  jury  are  required,  by  their  oath,  to  keep  their  counsels 
secret,  and  are  not  permitted  toxlisclose  their  own  acts.  This  is 
a  rule  adopted  upon  the  soundest  policy.  It  produces  free,  and 
unrestrained  disclosures  and  consultations  in  relation  to  their 
duties,  and  saves  them  from  persecution  or  injury  from  the 
violent  and  unprincipled,  upon  whom  it  may  be  their  duty  to 
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inform,  or  against  whom  they  may  feel  bound  in  the  discharge 
of  their  duty,  to  act  or  vote.  But,  in  addition  to  these  con- 
siderations, it  is  necessary  for  the  ends  of  justice,  to  keep 
their  proceedings  secret,  so  that  information  may  not  reach 
offenders  of  forthcoming  charges  against  them,  and  thereby 
enable  them  to  escape.  All  these  evils,  and  more,  would  result 
from  eaves-dropping.  If  it  be  an  indictable  offence  to  clan- 
destinely hearken  to  the  discourse  of  a  private  family,  by 
which  only  a  private  injury  would  be  done,  much  more  must 
it  be  to  obtain,  by  the  same  unlawful  means,  the  secrets  of  the 
jury  room.  The  same  salutary  principle  must  cover  both 
cases,  and  for  a  much  stronger  reason  the  latter.  If  the  one 
be  a  nuisance,  much  more  is  the  other.  The  proceedings  of 
juries,  both  grand  and  petit,  are  so  important  to  the  life,  lib- 
erty and  property  of  the  citizen,  that  they  cannot  be  too  care- 
fully guarded.  Invasions  of  the  sanctity  of  the  jury  room 
cannot  be  too  severely  punished.  No  intrusions  upon  their 
deliberations  can  be  tolerated.  The  Courts  are  too  remiss  in 
the  discharge  of  their  duties  on  this  subject.  It  cannot  be 
that  the  law  has  made  no  provision  for  the  punishment  of  offen- 
ces like  this.  We  think  it  has,  and,  therefore,  reverse  the 
judgment  quashing  this  presentment,  and  remand  the  case  for 
trial. 


Robert  Snoddt  v.  Emily  Kreutch. 

1.  Land  Law.  fTrespoM  quare  dautum  f regit  Possession.  In  an  ac* 
tion  of  trespasa  qtiare  elaitsum  freffit,  the  plaintiff  is  not  entitled  to 
recover  unless  he  show  an  actual  possession  or  a  valid  title  in  himself 
to  the  premises  in  dispute. 

2.  Same.  Presumption  of  a  grant  Statute  of  limitations.  The  statute 
of  limitations  cannot  operate  to  confer  title,  nor  can  a  grant  he  pre- 
sumed, unless  the  party  claiming  the  henefit  of  the  statute,  or  pre- 
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sumption,  proves  an  aettial  possession  of  the  land.  A  mere  claim  of 
ownership,  or  the  taking  of  timber  from  the  land,  unsostained  by  €sc- 
tual  possession,  will  not  be  sufficient. 

8.  Sahk.  Same.  Same,  Nor  will  the  mere  parol  declarations,  acts,  or 
acquiescence  of  the  adverse  claimant  be  sufficient  for  this  purpose, 
unaided  by  the  possession  of  such  adverse  party. 

4«  Same.  Statute  of  limitations.  Boseession  of  some  pari  in  dispute. 
Possession  of  land  so  as  to  produce  the  bar,  must  be  an  actual  posses- 
sion of  some  part  of  the  land  in  dispute. 

6.  Same.  Samjs.  Same.  Presumption  of  a  grant  Consiructvoe  postes^ 
sion.  The  party  who  has  the  legal  title  to  land,  has  the  constructive 
possession  of  the  same.  And  to  overcome  that  possession,  and  perfect 
title,  by  operation  of  the  statute  of  limitations,  or  create  the  presump- 
tion of  a  grant  to  said  land,  there  must  be  an  actual  possession  of  some 
part  of  the  land  in  dispute.  A  possession  within  the  boundaries  of  a 
deed  covering  the  land,  but  without  the  disputed  land,  will  not  be 
available. 

6w  Sams.  Freswnpiion  of  a  grant  cannot  extend  beyond  the  poesesswn* 
The  possession  is  the  sole  foundation  of  the  presumption  of  a  graot, 
and  the  title  cannot  be  made  to  extend  beyond  that  possession. 


FROM  KNOX. 

This  cause  was  tried  before  Judge  Gaut.  The  complainant 
appealed. 

Orozibr  &  Reese,  Maynard  &  Washburn,  for  the  plain- 
tiff  in  error. 

Lton,  Trigg,  Temple  and  Humes,  for  the  defendant  in 
error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  trespass  quare  clausum  fregitj  com* 
menced  the  22d  of  January,  1853,  for  cutting  and  carrying 
away  certain  timber  trees.  Verdict  and  judgment  were  ren- 
dered for  the  plaintiff  in  the  Circuit  Court,  and  the  defendant 
has  appealed  in  error  to  this  Court. 
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The  determination  of  this  cause  depends  entirely  upon  the 
title  of  the  particular  piece  of  land  upon  which  the  trespass 
is  alleged  to  have  heen  committed ;  for  it  is  conceded  here, 
and  abundantly  shown  in  the  record,  chat  this  land  is  wild  and 
un-enclosed ;  the  same  never  having  been  cultivated,  or  aett^ ' 
ally  possessed  by  either  party.  Unless,  therefore,  the  plain- 
tiff has  shown  a  valid  title  in  himself,  he  must  fail  in  his  ac- 
tion,  as  otherwise  he  can  have  no  constructive  possession. 

In  order  to  make  out  his  title,  the  plaintiff  read  a  deed  from 
Robert  Miller  to  Samuel  Tillery,  dated  the  27th  of  August, 
1857,  for  120  acres,  which  includes  the  land  in  dispute ;  and 
various  intermediate  conveyances  from  said  Tillery  to  him- 
self of  the  same  land.  He  also  read  a  deed  from  William 
Tyrrell  to  Charles  McClung,  dated  the  9th  of  March,  1798, 
for  1000  acres,  which  also  embraces  the  land  in  dispute ;  a 
deed  from  William  Mills  to  Charles  McClung,  dated  the  11th 
of  November,  1799,  for  184  acres  ;  and  a  deed  from  Tyrrell 
and  McClung  to  Hugh  Dunlap  and  Robert  Miller,  dated  the 
8d  of  May,  1800,  for  said  1000  acres,  with  a  reservation  of 
certain  portions  thereof  which  had  been  previously  conveyed 
to  others.  It  seems  doubtful  whether  this  last  deed  embraces 
the  land  in  dispute.  The  plaintiff  did  not  read,  or  connect 
himself  with  any  grant,  either  to  said  Tyrrell,  McClung,  or 
other  person. 

The  defendant  read  and  relied  upon  a  grant  from  the  State 
of  Tennessee  to  Henry  Monker,  dated  the  29th  of  June, 
1810,  for  84  acres,  which  also  includes  the  premises  in  dis- 
pute, and  mesne  conveyances  of  the  same  from  said  Monker 
to  himself. 

It  will  thus  be  seen,  that  testing  the  case  by  the  deeds,  or 
documentary  evidence  adduced  by  the  parties,  the  defendant 
has  the  superior  title ;  and  that  in  truth,  his  title  aside,  the 
plaintiff  has  altogether  failed  to  show  any  reliable  title  in 
himself.  To  avoid  this  result,  he  insists  that  he  has  title  by 
the  statute  of  limitations,  and  by  the  presumption  of  a  grant 
founded  upon  twenty  years  enjoyment.  He  does  not  contend 
upon  any  actual  possession  of  the  disputed  land  which  appears  to 


804  KNOXVILLE: 


Robert  Snoddy  v.  Emily  Kreutch. 


be  common  to  both,  the  title  of  the  plaintiff  and  defendant ;  but 
he  maintains  that  he  has  had  twenty  years  actual  possession  of 
other  portions  of  the  120  acres ;  which  s^ave  him  construettve 
possession  of  the  whole;  and  though  he  has  not  read  a  grant  to 
the  120  acres,  yet,  that  the  grant  to  Monker  covers  the  dis- 
puted  land,  and  enables  him  to  rely  not  only  upon  the  pre- 
sumption of  a  deed  or  grant,  but  also  upon  the  statute  of  lim- 
itations. We  do  not  see  how  either  of  these  positions  can  be 
maintained.  The  evidence  in  this  record,  it  seems  to  us,  fails 
to  show  either  seven  or  twenty  years  actual  possession  of  any 
part  of  the  120  acres.  And  it  is  a  very  clear  rule  of  law, 
that  the  statute  of  limitations  cannot  have  effect  to  confer 
title,  or  the  existence  of  a  grant  be  presumed,  unless  the 
party  claiming  the  benefit  of  the  statute,  or  presumption, 
proves  the  actual  possession  of  the  land.  The  party's  claim 
of  ownership,  or  the  taking  of  timber  from  the  land,  unsus<- 
tained  by  actual  possession,  cannot  have  the  effect.  Cutter 
V.  Blackmariy  2  Gar.  Law  Repos.,  566;  Daney  v.  Sugg, 
2  Dev.  &  Batt.  R.,  616 ;  Jones  v.  Suggins,  1  Dev.  R.,  228. 
Nor  will,  as  we  believe,  the  mere  parol  declarations,  acts,  or 
acquiescence  of  Snoddy,  and  his  vendors.  Rogers  v.  WhitCj 
1  Sneed,  68 ;  Jackson  v.  MeCall,  10  Johns.  R.,  377.  These 
must  be  aided  by  the  possession  of  the  adverse  party,  other- 
wise, it  is  to  establish  title  in  the  plaintiff  by  parol  evidence, 
which  cannot  be  done. 

But  if  we  concede  the  actual  possession,  as  claimed  by  the 
plaintiff,  the  result  must  be  the  same.  The  proof  shows  that 
Monker  and  his  successive  vendees,  including  Snoddy,  have 
held  actual  and  continual  possession  of  a  part  of  the  84  acre 
grant  from  the  year  1812,  to  this  time,  claiming  the  land  cov- 
ered by  the  grant ;  but,  as  before  stated,  the  actual  possess- 
ion of  neither  party  ever  extended  to  the  land  in  dispute. 

In  such  a  state  of  facts  it  is  clear,  according  to  Talbot  v. 
McQ-avocky  1  Yer„  262;  Smith  v.  McCalVs  heirs,  2  Hum.^ 
163 ;  Stewart  v.  Harris,  9  Hum.,  714,  and  Tilghman  et  al. 
V.  Bairdj  2  Sneed,  196,  the  statute  oT  limitations  can  have 
no  effect    Possession  of  land,  so  as  to  produce  a  bar,  must 
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be  an  actual  possession  of  some  part  in  dispute.  And  this 
would  be  FO,  if  Snoddj  and  his  vendors  never  had  actual  pos- 
session of  any  part  of  the  Monker  grant,  for  having  the 
superior  title,  the  law  adjudges  the  possession  in  them  to  the 
extent  of  their  grant.  Talbot  v.  McGratfocky  1  Yer.,  269- 
270 ;  Fitzrandolfh  v.  Norman  et  al,,  Taylor's  K  C.  R.,  127; 
Stewart  v.  Rarrk^  9  Hum.,  714. 

And  it  is  alike  plain,  that  no  grant  can  be  presumed  in  favor 
of  the  plaintiff,  or  his  vendors.  The  case  of  White  v.  Laven- 
deTy  5  Sneed,  648,  is  a  direct  authority.  Also,  Taylor's  N, 
C.  Jicp.,  127,  142,  and  Stewart  v.  Harris,  9  Hum  ,  714,  716, 
Their  supposed  constructive  possession  of  the  disputed  land, 
upon  which  alone  the  presumption  of  a  grant  must  rest,  never 
existed.  It  was  excluded  by  the  superior  title  of  the  Monker 
grant,  and  the  possession  under  it.  And  it  can  make  no  dif- 
ference, if  the  fact  be  so,  that  Monker  and  his  vendees  were 
ignorant  of  the  true  boundaries  of  bis  grant,  or  that  they 
were  not  visible  and  known ;  or  that  they,  for  a  time,  sup- 
posed them  to  fall  short  of  the  disputed  premises.  The  law 
still  adjudged  them  to  hold  and  be  ia  possession,  according  to 
the  legal  effect  and  true  boundaries  of  the  grant,  unless  they 
had  been  legally  changed  by  a  eonvenUional  line.  Rogers  v. 
Whke,  1  Sneed,  68,  75 ;  Taylor's  N.  C.  Rep.,  127,  142  ;  5i- 
tord  y.  Williams  et  al.  7  Wheat.,  69. 

It  seems  to  us,  the  legal  effect  of  the  deed  from  John  Hills- 
man  to  Snoddy,  was  to  convey  the  entire  Monker  grant.  But 
if  it  did  not,  the  result  is  the  same,  as  the  deed  bears  date  the 
15th  of  August,  1848 ;  and  the  anterior  title  and  possession 
of  Monker  and  Hillsraan  prevented  any  constructive  posses- 
sion of  the  disputed  land  in  the  plaintiff,  or  his  vendors. 

The  Circuit  Judge,  in  effect  instructed  the  jury  that  the 
existence  of  the  grant  to  Monker,  and  the  possession  under 
it,  did  not  stop  or  defeat  the  legal  presumption  of  a  grant  in 
the  plaintiff,  or  those  under  whom  he  derived  title. 

This  instruction,  according  to  the  principles  above  laid 
down,  is  erroneous. 

The  Circuit  Judge  also  erred  in  instructing  the  jury  that 
20 
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the  law  presumed  a  grant  to  have  issued  to  Tyrrell,  or  Tyrrell 
and  Mc Clang,  for  the  disputed  land,  and  if  it  was  embraced 
within  the  calls  of  their  title  deeds  read,  and  had  been  regu- 
larly conveyed  down  to  the  plaintiff,  he  had  the  older  and 
better  title ;  and  if  the  defendant  had  entered  upon  the  land 
and  cut  the  plaintiff's  timber,  or  authorized  it  to  be  done, 
he  was  guilty  of  a  trespass,  and  they  ought  to  find  for  the 
plaintiff. 

It  is  not  pretended  that  the  possession  on  which  the  plaintiff 
relies,  began,  or  had  any  existence,  prior  to  the  date  of  the 
deed  from  Robert  Miller  to  Samuel  Tillery,  on  the  27th  of 
August,  1817.  How  then  could  a  grant  be  presumed  anterior 
to  that  time  ?  How  could  it  be  presumed  in  Tyrell,  or  Tyrell 
and  McClung,  who  never  had  possession  ?  How  could  it  relate 
to  the  year  1798  or  1799  so  as  to  overreach  Monker's  grant 
in  1810  ?  We  know  of  no  authority  in  support  of  the  charge. 
Tlie  possession  is  believed  to  be  the  sole  foundation  of  the 
presumption  of  a  grant ;  and  it  is  not  seen  how  the  title  can 
be  made  to  extend  beyond  it.  If  it  may  be  extended  at  all, 
why  not  indefinitely  ?  The  books  say,  when  the  uninterrupted 
enjoyment  has  been  continued  for  twenty  years,  the  law  sup- 
poses that  the  claim  of  him  who  possesses  had  a  just  and  legal 
origin.  But  upon  what  authority  can  we  say  it  originated 
prior  to  the  possession  ?  We  think  none.  Hanes  v.  Peek's 
Lessee,  Mar.  &  Yer.,  231 ;  Chilton  et  al.  v.  Wilson*s  HeirSy 
9  Hum.  399-405 ;  ttiwwon  v.  P/ii7Z/>«,  2  Sneed,  211;  White 
V.  Lavender,  5  Sneed,  648-652. 

The  calls  of  the  survey  on  the  23d  of  June,  1809,  upon 
which  the  grant  to  Monker  issued,  are  very  particular  and 
specific.  They  are  so  both  in  the  survey  and  grant,  and 
would  seem  to  leave  little  doubt  as  to  the  true  locality  of  the 
lines  and  corners  of  this  grant.  Whether  they  were  actually 
marked^  and  if  marked  at  the  place  designated  in  the  survey 
and  grant,  and  whether  they  correspond  with  what  is  called 
the  Tillery  line,  or  vary  from  it^  does  not  distinctly  appear  in 
the  record.  It  is  to  be  inferred,  however,  that  these  lines  do 
not  agree.     And  we  cannot,  from  the  facts  disclosed,  say  with 


SEPTEMBER  TERM,  1859,  307 

Robert  Snoddy  v.  Emily  Ereutch. 

certainty  whether  the  boundary  was  so  ascertained  and  defined 
as  that  a  parol  agreement  for  a  diiFerent  one  would  not  be 
binding  upon  Monker  and  his  vendees,  within  the  rule  of 
Niehol  V.  LytUy  4  Yer.,  456 ,  Lewallen  v.  Overfofiy  9  Hum., 
76;  Houston's  Heirs  v.  Matthews^  1  Yer.,  116,  and  other 
authorities.  And  if  it  were  a  case  where  they  could  be  bound 
by  parol  agreement  to  a  boundary  difierent  from  that  estab- 
lished in  the  title  papers,  whether  it  is  to  be  inferred  from 
circumstances  that  they  ever  did  agree  upon  the  Tillery  line, 
is  a  matter  we  need  not  now  consider.  Nor  do  we  now  in- 
quire whether  it  be  indispensably  necessary  to  the  recovery 
of  the  plaintiff  that  he  deraign  a  superior  title  from  the  State; 
and  whether  he  may  not  entitle  himself  to  have  a  grant 
presumed  to  the  disputed  premises,  by  showing  twenty  years' 
actual  enjoyment  of  some  part  of  the  one  hundred  and 
twenty  acres,  and  that  Monker  and  his  vendees  fixed  a  bound- 
ary to  his  grant  which  did  not  include  the  disputed  land, 
thereby  breaking  the  force  of  their  constructive  possession. 
Jackson  v.  McCall^  10  Johns.  R.,  877;  Rogers  v.  Whitty  1 
Sneed,  74,  75. 

These  matters  were  not  directly  considered  by  the  Court 
and  jury,  and,  as  to  them,  the  case  is  not  fully  presented ; 
and  as  the  judgment  of  the  Circuit  Court  must  necessarily  be 
reversed  for  the  errors  contained  in  the  Circuit  Judge's  in- 
structions, we  leave  them,  without  further  comment,  for  proper 
consideration  upon  the  next  trial. 

Judgment  reversed,  and  cause  remanded. 
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W.  D.  Fain,  Adm'r  v.  T.  M.  Jones,  Adm'r,  et  a/.,  and  M. 
A.  Cassady,  Ex.  v.  T.  M.  Jones,  Adm'r,  et  aL 

1.  Partnership.  How  claims  of  credUori  worked  out.  Lien.  The 
f^^eneral  creditors  of  a  firm  have  no  lien  upon  the  partnership  assets 
if  the  partners  themst*lves  have  none.  The  claim  of  the  creditors 
must  be  worked  out  through  the  equities  of  the  partners ;  and  if  they 
have  none,  the  creditors  can  have  none. 

2.  Same.  Lien.  Chancery.  Bights  of  an  attaching  creditor,  and  one 
owing  the  ddptor.  If  merchandize  is  placed  in  the  hands  of  a  firm 
for  sale,  the  owner  of  such  merchandize  being  indebted,  at  the  time, 
to  the  firm,  in  a  contest  between  the  firm  and  an  attaching  creditor 
of  the  owner,  the  firm  is  entitled  to  priority  of  satisfaction  of  their 
indebtedness ;  and,  a  fortiori,  would  this  be  so  if  the  merchandize 
was  placed  in  the  hands  of  the  firm  in  payment  of  their  indebtedness. 


FROM   JEFFERSON. 


Chancellor  LrcKT,  pronounced  a  decree  for  the  defendants. 
The  complainants  appealed. 

Swan,  for  the  complainants. 

McFarland,  and  Crozier  &  Reese,  for  the  defendants* 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant.  Fain,  as  the  administrator  of  Moore,  is 
.a  creditor  of  the  firm  of  Jones  &  Smith — composed  of  James 
H.  Jones  and  Caleb  Smith — and  files  this  attachment  bill  with 
a  view  to  reach  certain  funds  and  assets  in  the  hands  of  the 
firm  of  James  H.  Jones  &  Co.,  which  he  alleges  are  equitably 
liable  to  the  satisfaction  of  his  demand.  It  is  shown  that  this 
latter  firm  received  from  the  firm  of  Jones  &  Smith  certain 
spun  thread,  and  other  merchandize,  which  have  been  con- 
•\Terted  into  money;  and  relief  is  sought  upon  the  ground  that 
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Jones  &  Smith,  which  the  creditors  of  the  latter  firm  have  a 
right  to  subject  to  the  payment  of  their  debts.  The  partner- 
ship of  James  H.  Jones  k  Co.  was  the  said  James  H.  Jones 
and  William  P.  Jones,  who  were  brothers,  and  both  of  whom 
are  dead — the  latter  having  survived  the  former.  The  de- 
fendant, T.  M.  Jones,  is  the  administrator  of  the  said  William 
P.  Jones,  into  whose  hands,  as  the  surviving  partner,  the 
assets  of  said  firm  went ;  and  the  decree  is  sought  against  the 
said  T.  M.  Jones  in  his  represcnt;aive  capacity. 

The  complainant,  M.  A.  Cassady,  is  the  widow  and  execu- 
trix of  James  H.  Jones,  and  files  her  l»ill  seeking  the  very 
same  decree  demanded  by  ilio  said  Fain,  namely,  that  the 
debt  due  the  estate  of  said  Moore  may  be  paid  by  the  assets 
of  James  H.  Jones  &  Co.,  in  the  hands  of  T.  M.  Jones,  as 
the  administrator  of  William  P.  Jones,  upon  the  footing  of 
the  indebtedness  of  said  firm  to  the  firm  of  Jones  &  Smiih. 

The  complainants,  in  each  of  these  bills,  must  stand  or  fall 
upon  the  rights  and  equities  of  the  said  James  H.  Jones  and 
Caleb  Smith.  If  they  could  have  no  valid  claim  to  the  decree 
now  sought  against  T.  M.  Jones,  as  the  administrator  of  Wil- 
liam P.  Jones,  neither  can  Fain,  ss  a  creditor  of  Jones  & 
Smith,  or  Cassady,  as  the  executrix  of  James  II.  Jones.  The 
general  creditors  of  a  firm  have  no  lien  upon  the  partnership 
assets  if  the  partners  themselves  have  none.  The  claim  of 
the  creditors  must  be  worked  out  through  the  equities  of  the 
partners ;  and  if  they  have  none,  neither  have  the  creditors. 

The  inquiry  here  then  must  be,  what  were  the  equities  of 
the  firm  of  Jones  &  Smith  against  James  H.  Jones  &  Co.  ? 
Could  the  former  firm  have  had  a  decree  against  the  latter 
npon  the  principle  of  these  bills?  James  H,  Jones  k  Co. 
were  merchants,  but  in  order  to  collect  the  debts  due  them 
from  their  creditors,  occasionally  purchased  and  drove  hogs 
into  the  Southern  market  for  sale.  In  the  fall  of  1848  they 
purchased  a  drove,  which,  with  some  of  their  own — in  all 
over  three  hundred  head — they  carried  to  the  State  of  North 
Carolina,  and,  at  the  house  of  one  Barkley,  as  we  are  satis- 
fied from  the  proof,  sold  them  to  Jones  &  Smith,  who,  after 
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they  had  disposed  of  them  by  sale,  purchased  of  said  Moore 
another  lot  of  hogs  upon  time.  In  this  way  the  debt  to  said 
Moore  was  created.  The  spun  thread,  and  other  merchandize 
above  mentioned  were  derived  from  the  sales  of  this  latter 
drove,  and  were  placed  in  the  hands  of  the  firm  of  James  H. 
Jones  &  Co.  by  Jones  &  Smith,  in  the  lifetime  of  James  H. 
Jones.  The  sale  of  the  hogs  at  Barkley's,  unless  then  paid 
for,  created,  of  course,  a  debt  from  Jones  &  Smith  to  James 
H.  Jones  &  Go.  We  have  not  the  least  evidence  that  any 
payment  was  then  made.  None  is  spoken  of  by  the  witnesses, 
and  we  are  not  authorized,  from  anything  in  this  record,  to 
suppose  there  was  any.  It  would  have  been  unusual,  and  we 
do  not  believe  that  Jones  &  Smith  had  the  means  to  do  so. 
The  burthen  of  proof,  as  to  this  matter,  is  upon  complainants, 
and  the  presumption  of  indebtedness  is  not  removed.  This  is 
decisive  of  the  case.  It  is  certainly  true  that  it  is  not  directly 
shown  on  what  account  this  thread  and  merchandize  were 
placed  in  the  hands  of  James  II.  Jones  &  Co.  But  it  is 
shown  to  have  been  done  with  the  assent  of  both  Smith  and 
James  H.  Jones.  The  latter  declared  that  he  had  exchanged 
the  bacon  for  spun  thread,  to  go  to  the  firm  of  James  H. 
Jones  &  Co.  But  this  is  immaterial.  Whether  it  were  di- 
rected to  be  sold  and  applied  to  the  indebtedness  to  this  last 
^  named  firm,  or  was  only  placed  with  them  on  deposit  for  sale, 
it  would,  upon  general  principles,  be  alike  inequitable  and 
unjust  to  prevent  Jones  &  Smith,  or  the  complainants,  to  sub- 
ject this  fund,  so  long  as  the  indebtedness  to  James  H.  Jones 
k  Go.  remained,  unless  there  be  an  excess  beyond  what  will 
pay  them,  which  is  not  the  case  here.  If  it  were  intended  to 
be  a  payment,  as  we  are  inclined  to  believe,  then  there  was 
nothing  to  attach.  And  in  either  aspect  of  this  case,  the 
equity  of  the  defendants  to  hold  this  fund  is  superior  to  that 
of  complainants.  This  will  appear  from  the  case  of  Nohn  v. 
Crook  et  al.^  5  Hum.,  312. 

We  are  satisfied  that  Smith  had  no  interest  in  the  hogs 
purchased  by  James  H.  Jones  &  Go.  until  he  and  James  H. 
Jones  purchased  them  at  Barkley's;   and  that  William   P« 
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JoDes  had  no  share  in  either  of  the  drovea  after  that  time, 
and  his  repeated  statements  that  he  had  not,  had  reference  to 
this  period,  since,  it  is  clear,  he  had  an  interest  in  the  first 
drove,  until  the  sale  above  spoken  of.  And  his  anxiety  that 
Jones  k  Smith  should  not  lose  upon  the  hogs,  is  readily  ac- 
<20unted  for  in  his  desire  to  save  the  debt  to  James  H.  Jones 
&  Co. 

It  is  true  that  nothing  appears  upon  the  mercantile  books 
of  James  H.  Jones  &  Co.  either  as  to  the  indebtedness  of 
Jones  &  Smith  to  them,  or  as  to  the  proceeds  of  the  sale  of 
the  thread  and  other  merchandize.  But  we  think  this  can 
make  no  difference,  since  there  must  have  been  an  indebted- 
ness to  James  H.  Jones  &  Co.  for  the  hogs  sold  at  Barkley*s ; 
and  we  are  wholly  unable  to  see  how  it  was  paid  unless  in  the 
proceeds  of  the  thread  and  merchandize  ;  and  it  is  shown  that 
the  books  of  this  firm  were  not  very  accurately  kept. 

It  is  supposed  and  argued  that  there  is  a  fatal  conflict  be- 
tween the  answer  filed  by  the  defendant,  T.  M.  Jones,  to  the 
bill  of  M.  A.  Cassady,  and  the  one  subsequently  filed  to  the 
bill  of  Moore.  But  we  think  both  answers  may  very  well 
stand  together,  and  are  consistent. 

The  sa-ne  result  might,  perhaps,  be  attained  upon  other 
grounds.  The  Chancellor  denied  complainants  any  relief,  and 
ve  affirm  his  decree. 


J,  H.  Tedford  v,  James  Wilson  et  al. 

§  BEeisTBATiON.  Lien,  Contract  Personal  ehatiela.  Creditors.  As 
against  creditors  a  lien  cnnaot  be  created  by  contract  between  the 
parties,  upon  a  personal  chattel  in  existence  at  the  time  of  such  con- 
tract, without  registration.      This  principle  does   not  apply  to  an 
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agreement  that  the  future  produtis  of  the  farm,  not  then  in  ezistenco^ 
shall  be  first  subject  to  the  satisfaction  of  the  employee's  wages.  Sucb 
a  contract  does  not  fall  within  the  letter  or  spirit  of  the  i^sgistration 
act. 


FROM  BLOUNT. 


The  bill  was  dismissed  by  Van  Dyke,  Chancellor.     The 
complainant  appealed. 

0.  P  Temple,  for  the  complainant. 

Wallace  k  McGinley,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  injunction  bill.  The  ease  is  this :  On  the  8th 
of  January,  1856,  one  McTier  employed  Tedford  to  manage 
the  farm  of  the  latter.  Tedford  was  to  reside  on  the  farm^ 
together  with  his  family,  and  to  devote  his  whole  time  and  at- 
tention to  its  care  and  management.  And  as  compensatioA 
for  his  services,  McTier  was  to  pay  him,  annually,  the  sura  of 
9350.  The  written  agreement  between  the  parties  contains 
this  provision :  "  It  is  further  agreed  and  understood,  that 
the  proceedi  of  the  farm  is  to  be  liable  to  said  Tedford  for 
his  wages." 

In  the  latter  part  of  the  year  1856,  the  defendant,  Wilson, 
who  was  a  judgment  creditor  of  McTier's,  caused  a  portion 
of  the  crop  raised  by  Tedford  that  year,  under  the  foregoing 
agreement,  to  be  levied  on  as  McTier *s  property,  in  satisfac- 
tion of  his  judgment.  And  to  restrain  the  sale  thereof,  this 
bill  was  filed.  The  bill  was  not  demurred  to.  On  the  hear- 
ing, the  Chancellor  dismissed  the  bill. 

We  think  the  decree  is  erroneous.  It  is  true,  that  as  against 
creditors,  a  lien  cannot  be  created  by  contract  between  the 
parties,  upon  a  personal  chattel  in  existence  at  the  time  of 
such  contract,  without  registration.     But  that  principle  is  not 
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applicable  to  the  present  case.  This  was  simply  an  agreement, 
that  the  fvture  products  of  the  farm,  not  then  in  existence, 
should  be  first  subject  to  the  satisfaction  of  Tedford's  annual 
wages.  This  is  not  a  contract  or  agreement  falling  within 
either  the  letter  or  spirit  of  the  registration  act.  Woods  v. 
Burroughs  (MS.)  Whether  or  not  the  complainant  ought  to 
have  been  repelled,  on  the  ground  that  his  remedy  was  in  the 
legal  forum,  is  not  now  a  question  open  to  discussion.  Bj 
omitting  to  demur  to  the  bill,  this  objection  is  waived. 
Decree  reversed. 


The  Masonic  Educational  Association  or  Chattanooga 
V.  Hbnry  J.  Cook. 

Judgment.  By  default,  when  final.  Jury.  If  the  defendant  in  an  a©- 
tion  fail  to  appear  and  defend,  within  the  time  prescribed  by  Iaw» 
judgment  by  default  may  be  rendered  against  him.  If  the  action  la 
founded  upon  a  bond,  bill  of  exchange,  promit«8ory  note,  or  a  liqui- 
dated account  signed  by  the  parties,  eo  the  amount  can  be  ascer- 
tained by  a  simple  calculation  upon  the  papers  filed,  the  judgment  may 
be  final.  In  all  other  cases,  the  intervention  of  a  jury  is  necessary" 
to  ascertain  the  amount  due. 


FROM   HAMILTON. 


The  plaintiff  in  error  was  sued  in  debt,  in  the  Law  Court 
of  Chattanooga,  on  an  open  account.  At  the  March  Term, 
1859,  Gaut,  J.,  presiding,  judgment  final,  by  default,  was  ren- 
dered against  him,  for  $466.92  and  costs.  He  appealed  in 
error. 

J.  L.  Hopkins,  for  the  plaintiff  in  error. 
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Brabsocj  &  Lylb,  for  the  defendant  in  error. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  debt.  The  declaration,  which  was  filed 
at  the  return  term  of  the  writ,  seeks  to  recover  a  specific 
sum,  namely,  four  hundred  and  sixty-six  dollars  and  ninety- 
two  cents.  The  cause  of  action  is  stated  to  be  for  work  and 
labor  done,  goods  sold  and  delivered,  and  money  paid,  laid  out 
and  expended. 

At  the  next  succeeding  term  of  the  Court,  after  the  filing 
of  the  declaration,  the  defendant  having  failed  to  make  any 
defence,  judgment  final,  by  default,  was  taken  in  favor  of  the 
plaintiff"  for  the  amount  demanded  in  the  declaration,  with 
costs,  without  the  intervention  of  a  jury. 

This  judgment,  we  think,  is  erroneous.  In  section  2951 
of  the  Code,  it  is  provided,  that  if  the  defendant  fail  to  ap- 
pear and  defend  at  the  time  prescribed  by  law,  judgment  by 
default  may  be  taken  against  him.  And  in  section  2952,  in 
such  case,  the  judgment  is  final,  if  the  amount  of  the  plain- 
tiff's claim  can  be  ascertained  by  simple  calculation  from  the 
papers ;  when  the  amount  cannot  thus  be  readily  ascertained, 
the  damages  will  be  assessed  by  a  jury  impanelled  at  the 
same  term  for  the  purpose. 

The  term  papers  here,  refers  to  the  writing  or  other  evi- 
dence, upon  which  the  action  is  founded,  and  not  to  the  plead- 
ings in  the  cause.  It  was  doubtless  intended  to  apply  to  suits 
instituted  upon  bonds,  bills  of  exchange,  promissory  notes, 
liquidated  and  signed  accounts,  and  the  like,  from  which  the 
amount  due  the  plaintiff  could  be  readily  ascertained  by  sim- 
ple calculation.  In  all  other  cases,  the  intervention  of  a  jury 
is  necessary  to  ascertain  the  sum  due  the  plaintiff. 

The  use  of  the  word  damages  might  seem  to  imply,  that  in 
actions  of  debt,  the  jury  need  only  assess  the  interest  upon 
the  claim.  But  we  think  it  apparent,  from  these  and  other 
provisions  in  the  Code,  that  a  more  comprehensive  meaning 
was  intended  by  the  Legislature,  and  that  in  all  such  cases, 
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-where  a  jury  are  required  to  be  impanelled^  they  should  pass 
upon  the  measure  of  the  recovery  to  be  had  by  the  plaintiff, 
without  regard  to  the  form  of  the  action.  Code  section  2746. 
The  judgment  of  the  Law  Court  of  Chattanooga  will  be 
reversed,  and  the  cause  remanded  to  that  Court,  to  the  end, 
that  a  jury  may  be  impanelled  to  ascertain  the  amount  due 
the  plaintiff. 


John  S.  Walker  v.  Galbreath  and  Gambrel,  Admrs.y  ^c» 

1.  Bills  and  Notks.  Xoie  executed  to  partners  or  joint  payees^  vests 
in  the  survivor.  Parties.  Partnership.  If  a  note  is  executed  to  two 
as  partners  or  joint  payees,  upon  the  death  of  one,  the  legal  title  and 
right  of  suit  in  the  note,  would  vest  in  the  survivor;  and  his  personal 
representatives  could  maintain  an  action  upon  it. 

2.  New  Trial.  Not  granted  if  there  is  any  evidence  to  sustain  the  ter- 
diet.  If  there  is  any  evidence  to  sustain  the  verdict,  a  new  trial  will 
not  be  granted  by  the  Supreme  Court. 


FROM   HANCOCK. 


Verdict  and  judgment  for  the  plaintiffs,  Patterson,  J., 
presiding.     The  defendant  appealed. 

M.  T.  &  L.  C.  IIaynes,  for  the  plaintiffs  in  error. 

Netherland  &  Heiskell,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  case  originated  before  a  justice  of  the  peace.     There 
were  six  separate  suits,  upon  so  many  distinct  claims.     Judg- 
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ments  being  rendered  against  the  defendant  below,  he  appealed 
to  the  Circuit  Court,  where  the  cases  were,  by  consent  of  the 
parties,  consolidated.  Judgments  there,  also,  being  against 
Walker,  he  has  appealed  in  error  to  this  Court. 

The  contest  here,  is  as  to  a  note  for  $50. 20,  dated  the  24th 
of  January,  1853,  made  payable  by  Walker  to  Moore  &  Mc- 
Carty.  The  warrant,  or  summons,  sued  out  upon  this  note, 
was  to  answer  the  complaint  of  Andrew  Galbreath  and  Wna, 
P.  M.  Gambrel,  admrs.  of  A.  P.  McCarty,  deceased,  in  a  plea 
of  debt  due  by  note. 

The  Circuit  Judge  charged  the  jury,  that  the  note  being 
payable  to  Moore  &  McCarty,  in  the  absence  of  proof  show- 
ing that  A.  P.  McCarty  was  a  member  of  the  firm  of  Moore 
&  McCarty,  and  that  McCarty  was  the  surviving  member  of 
the  firm,  there  would  be  such  a  variance  between  the  cause  of 
action  set  forth  in  the  warrant,  and  the  note  read  in  evidence, 
as  would  defeat  a  recovery  under  that  warrant. 

A  new  trial  is  now  claimed  upon  the  ground  that  the  ver- 
dict is  against  the  charge  of  the  Circuit  Court,  and  entirely 
unsupported  in  the  evidence.  It  is  said  there  is  no  proof  of 
the  partnership  of  Moore  &  McCarty,  or  that  A.  P  McCarty 
was  a  member  of  that  firm ;  and  more,  that  he  was  its  sur- 
viving member. 

It  is  true,  there  is  no  direct  evidence  of  the  partnership ; 
but  it  does  distinctly  appear,  that  Walker  executed  this  note 
to  A.  P.  McCarty  personally^  and  the  fact  that  he  took  it, 
payable  to  Moore  &  McCarty,  is  some  evidence  that  he  had 
an  interest  in  it,  either  as  a  partner  of  Moore,  or  as  a  joint 
payee  with  him.  Besides,  it  is  shown  from  other  portions  of 
the  testimony,  that  A.  P.  McCarty  not  only  had  an  interest 
in  this  note,  but  that  there  was  some  reason  to  believe  he  was 
solely  interested  in  it.  The  defendant  is  shown  to  have  treated 
with  him  as  the  creditor  and  the  person  who  was  entitled  to 
collect  it ;  and  he  expressly  promised  him  to  pay  it,  provided 
he  redeemed  a  tract  of  land  of  one  Ilipsher.  This  right  of 
redemption  he  afterwards  sold  to  Hipsher. 

These  facts  furnish  some  evidence  that  McCarty  had  become 
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this  money  constitutes  a  debt  from  James  H.  Jones  &  Go.  to 
the  legal  owner  of  this  note  by  the  death  of  Moore,  and  un- 
der our  practice,  we  cannot  say  the  verdict  is  unsupported. 

We  may  remark,  that  it  is  immaterial  whether  Moore  and 
A.  P.  McCarty  were  partners,  or  joint  payees,  upon  the  death 
of  Moore  the  legal  title  and  right  of  suit  in  this  note,  would 
survive  to  McCarty,  and  his  personal  representatives  might 
well  maintain  this  action. 

In  this  view  of  the  case,  it  follows,  the  Circuit  Judge  did 
not  err  in  refusing  to  withdraw  the  note  from  the  jury  upon 
the  ground  of  a  variance. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 


Thomas   McCallib   v.   The   Mayor   and   Aldermen   of     jnid^ri^i 
Chattanooga. 

1.  CoBroRATiON.  Municipal.  Contract.  Taxation.  LegUlativn  power. 
The  <»xti  nsion  of  the  corporate  limits  of  a  town  or  city,  by  the  Legis- 
lature, is  an  exercise  of  governmental  power  of  which  the  persons 
newly  taken  in  cannot  be  heard  to  complain :  they  have  no  voice  in 
the  matter;  no  power  to  resist,  nor  ia  »ny  legal  right  of  theirs  im- 
pinged thereby.  An  act  of  the  Legislature,  therefore,  for  that  pur- 
pose, iH  not  in  the  nature  of  a  contract;  and  may  be  changed  at  the 
pleafiure  of  the  law-making  power. 

2.  Samk.  Same.  Same.  Same.  The  Legislature  may  surrender  the 
power  of  taxation,  in  respect  to  particular  lands,  in  favor  of  an  indi- 
vidual. But  the  surrender  of  this,  or  any  of  the  rightful  powers  of 
government,  is  not  to  bo  prej»umed;  nor  is  the  bestowal  of  a  privilege 
for  a  limited  time  and  without  consideration,  to  be  taken  as  obliga- 
tory on  the  Legislature,  against  a  repeal  of  the  privilege. 

8.  Contract.  Inviolability  of.  Constitutional  law.  State.  The  provis- 
ion of  the  Constitution  securing  the  inviolability  of  contracts,  extends 
as  much  to  contracts  with  a  State  as  to  contracts  between  individuals. 

4.  Taxation.  Legislative  power.  Corporation  purpose^what.  Qm^ 
stiiutional  law.    It  is  impracticable  to  lay  down  an  exact  general  rule 
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by  which  to  determine  what  is  a  "  corporation  purpose."  The  question 
roust,  necessarily,  be  decided  in  view  of  the  facts  of  each  particular 
case.  The  judgment  of  the  local  government  of  a  municipal  corpora- 
tion may,  in  general,  be  safely  taken  as  prima  facie  evidence,  as  to 
whether  the  object  proposed  be  a  legitimate  "  corporation  pw'pose." 

5.  Sams.  Same.  Same,  Same.  Not  necessary  that  the  object  be  within 
the  corporate  limits.  It  is  not  necessary  that  the  object  for  which  a 
tax  is  imposed  by  the  corporate  authorities  should  bo  within  the  cor- 
porate limits  to  make  it  a  corporate  purpose.  It  is  sufficient  if  it  be 
a  matter  of  vital  importance  to  the  permanent  interests  of  the  corpo- 
ration, although  situated  beyond  the  limits  thereof.  The  appropria- 
tion of  the  money  may,  even,  be  made  to  the  construction  of  a  part 
of  a  public  work  lying  beyond  the  limits  of  the  Stat«. 

6.  Same.  Proposition  submitted  to  a  vote,  when.  If  the  Legislature  con- 
fers the  power,  directly  and  exclusively  upon  the  mayor  and  aldermen 
to  subscribe  stock,  &c.,  it  is  not  necessary  that  the  proposition  to  do 
so  be  submitted  to  a  vote  of  the  inhabitants  of  the  town  or  city. 


FROM   CHATTANOOGA. 


Bill  dismissed  by  Chancellor  Van  Dyke.  The  complain* 
ant  appealed. 

MiNNis,  for  the  complainant. 

Wklckbr  &  Key,  for  the  defendant. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  injunction  bill  to  restrain  the  corporation  from 
proceeding  to  collect  a  railroad  tax  assessed  upon  the  lands  of 
the  complainant,  situate  within  the  limits  of  the  corporation. 

It  appears  that,  on  the  28th  of  February,  1854,  an  act  was 
passed  by  the  Legislature  of  Tennessee,  by  which  the  "  Wills' 
Valley  Railroad  Company  of  Alabama"  were  "authorized 
and  permitted  to  extend  their  road  from  the  southern  line  of 
this  State,  in  Lookout  Valley,  to  a  connection  with  the  Nash- 
ville and  Chattanooga  Railroad,  at  Chattanooga  or  elsewhere 
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in  this  State/'  It  seems  that  the  road,  as  actually  located, 
unites  with  the  Nashville  and  Chattanooga  Road  some  six 
miles  west  of  the  town  of  Chattanooga. 

On  the  2l8t  of  August,  1854^  hy  an  ordinance  of  the 
board,  a  subscription  of  J  100,000  of  the  stock  of  said  "  Wills' 
Valley  "  Road  was  made  on  behalf  of  the  corporation  of 
Chattanooga.  The  ordinance  provides,  that  the  amount  thus 
subscribed  should  ^'  be  applied  in  preparing  for  the  iron  that 
part  of  the  road  lying  in  Dade  county,  Georgia,  and  De 
Kalb  county,  Alabama  ** — that  being  the  portion  of  the  road 
nearest  to  the  Tennessee  line  ;  and  the  road  extending  within 
the  limits  of  this  State  only  about  one  mile. 

It  further  appears,  that  prior  to  the  17th  day  of  February, 
1854,  the  complainant  was  the  owner  of  a  tract  of  land 
adjoining  the  town  of  Chattanooga,  but  outside  of  the  corpo- 
rate limits  of  the  town  as  then  defined ;  part  of  which  land 
was  then  improved  and  cultivated,  and  part  was  woodland. 
Sy  an  act  of  the  Legislature,  passed  on  the  day  last  afore- 
said, the  corporate  limits  of  the  town  were  extended  so  as  to 
take  in  a  large  quantity  of  territory  not  before  included; 
which  act  contains  a  proviso  to  the  effect  that  the  lands  thus 
taken  in  ^^  shall  not  be  subject  to  a  corporation  tax  while  held 
as  woodland,  or  for  farming  purposes;  but  may  be  taxed 
whenever  laid  off  and  sold,  or  occupied  as  town  lots  less  than 
one  acre.''  By  a  subsequent  act,  passed  the  20th  of  Novem- 
ber, 1867,  the  foregoing  proviso  was  repealed,  "  so  far  as  to 
render  all  lands  within  the  present  limits  of  said  corporation 
liable  to  railroad  tax,  should  the  same  be  voted  and  imposed 
by  said  corporation." 

The  bill  alleges  that  complainant's  lands,  brought  within 
the  limits  of  the  corporation  by  the  act  of  1854,  are  still  held 
by  him,  in  part  "  as  woodland,"  and  in  part  "  for  farming 
purposes  " — ^not  laid  off,  sold,  or  occupied  as  town  lots.  And 
the  object  of  the  bill  is  to  enjoin  the  collection  of  the  tax 
assessed  upon  this  portion  of  his  town  property. 

The  charter  of  incorporation  of  the  town  of  Chattanooga 
(act  of  1851,  ch.  13,  sec.  15)  provides  that  <*  the  said  corpo- 
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ration  shall  have  power  to  subscribe  for  stock  in  any  railroad 
or  turnpike  road  company,  and  pay  for  the  same  with  its 
bonds  or  otherwise." 

The  complainant  resists  this  tax  mainly  on  two  grounds  : 
First,  it  is  insisted  that  the  act  of  1857  is  void.  The  argu- 
ment assumes  that  the  act  of  1854,  exempting  the  lands 
thereby  included  from  "a  corporation  tax,  while  held  as 
woodland  or  for  farming  purposes,''  having  been  assented  to 
and  accepted  by  the  corporation  as  an  amendment  of  its 
charter,  was  a  contract  between  the  corporation  and  the 
owners  of  the  land  thus  included;  that  upon  this  condi- 
tion of  exemption  from  corporation  tax,  while  held  as  wood- 
land or  for  farming  purposes,  the  lands  were  brought  within 
the  corporation ;  and  the  owners  thereby  became  vested  with 
a  right  to  hold  the  same,  until  laid  off  and  sold  as  town  lots, 
exempt  from  a  corporation  tax  for  any  purpose. 

We  are  unable  to  assent  to  the  correctness  of  this  argu- 
ment. This  case  is  wholly  unlike  the  case  of  The  State  of 
New  Jersey  v.  Wilson ^  7  Cranch,  164.  There,  in  consider- 
ation of  the  surrender  by  the  tribe  of  Delaware  Indians  of 
their  claims  to  a  large  portion  of  territory  in  New  Jersey, 
the  government  agreed  to  purchase  a  tract  of  land  on  which 
they  might  reside.  An  act  of  the  Legislature  was  passed,  in 
1758,  to  give  effect  to  this  agreement,  in  which  it  was  provid- 
ed that  the  lands  to  be  purchased  for  the  Indians  should  not 
thereafter  be  subject  to  any  tax.  After  residing  on  the  lands 
thus  purchased  until  1801,  the  Indians  obtained  permission 
from  the  Legislature  to  sell  the  same,  which  was  done.  And, 
in  1804,  the  Legislature  passed  an  act  repealing  the  act  of 
1758,  which  exempted  said  lands  from  taxation.  The  Court 
held  that  the  transaction  between  the  Indians  and  the  govern- 
ment of  New  Jersey  was  a  contract  founded  on  a  valuable 
consideration  given  by  the  Indians ;  that  the  privilege  of  ex- 
emption from  taxation  was  annexed  to  the  land  itself ;  and 
that  the  act  of  1804  impaired  the  obligation  of  the  contract, 
and  consequently  was  void.     This  was  unquestionably  correct. 

But  the  case  under  consideration  is  destitute  of  every  ele* 
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raent  of  a  contract.  The  extension  of  the  corporate  limits  of 
Chattanooga  was  an  exercise  of  governmental  power  of  which 
the  persons  newly  taken  in  could  not  be  heard  to  complain ; 
they  had  no  yoice  in  the  matter,  no  power  to  resist,  nor  was 
any  legal  right  of  theirs  infringed  thereby.  The  provision  of 
the  act  exempting  their  lands  for  a  time  from  a  corporation 
tax  was  without  any  consideration  moving  from  them,  and 
purely  gratuitous  on  the  part  of  the  Legislature ;  and,  to  say 
the  least  of  it,  was  an  invidious  and  improvident  provision 
made  in  their  favor. 

It  is  unquestionably  true  that  the  government  may  surren- 
der the  power  of  taxation,  in  respect  to  particular  lands,  in 
faror  of  an  individual ;  and  it  is  no  less  true  that  the  provis- 
ion of  the  Constitution  securing  the  inviolability  of  contracts 
extends  as  much  to  contracts  with  a  State  as  to  contracts  be- 
tween individuals.  But  the  surrender  of  this,  or  any  of  the 
rightful  powers  of  government,  is  not  to  be  presumed ;  nor  is 
the  bestowal  of  a  privilege,  for  a  limited  time,  and  without 
consideration,  to  be  taken  as  obligatory  on  the  Legislature  in 
a  case  like  the  present. 

The  exemption  contained  in  the  act  of  1854  was  a  privilege 
which  the  Legislature,  in  its  discretion,  might  bestow,  and 
which  it  might,  at  pleasure,  take  away,  inasmuch  as  no  private 
vested  right  was  affected  in  the  sense  of  the  Constitution.. 
The  grant  of  the  privilege,  and  its  resumption,  were  alike 
discretionary  matters  of  sovereignty. 

The  idea  of  a  contract  between  the  corporation  and  the 
owners  of  land,  taken  in  by  the  act  of  1854,  has  no  founda* 
tion  to  rest  on. 

The  other  ground  assumed  is,  that  the  ^^Will's  Valley  Rail- 
road "  is  not  a  ^^  corporation  purpose  "  of  the  town  of  Chat- 
tanooga, in  the  sense  of  the  Constitution.  Art  2,  sec.  29. 
Upon  this  point  a  great  deal  might  be  said  on  both  sides  to 
but  little  profit.  Every  attempt  to  lay  down  an  exact  general 
rule,  by  which  to  determine  what  is  "  a  corporation  purpose,*' 
must  prove  nugatory.  The  question  must^  necessarily,  be  de- 
cided in  view  of  the  facts  of  each  particular  case.  And  while 
21 
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we  do  not  mean  to  mj  that  the  judgment  of  the  local  govern* 
ment  of  the  town  is  to  be  taken  as  conclasive  of  the  question 
whether  the  object  proposed  be  a  legitimate  corporation  pur* 
pose,  yet,  we  think  it  might,  in  general,  be  safelj  taken  as 
prima  faeie  evidence  of  the  fact ;  for  it  will  perhaps  be  found, 
in  most  cases,  that  an  intelligent  board  of  aldermen  are  more 
capable  of  forming  a  correct  judgment,  as  to  what  measures 
are  of  a  nature  to  promote,  more  or  less  direct! j,  the  general 
interests  and  prosperity  of  the  town,  than  any  other  tribunal. 

The  force  of  the  objection,  in  the  present  case,  is  placed 
upon  the  fact  that  the  ^^  Will's  Valley  Railroad  '*  stops  short, 
some  six  miles,  of  the  town  of  Chattanooga.  We  are  unable 
to  see  the  force  of  this  objection.  If  it  be  a  matter  of  vital 
importance  to  the  permanent  interests  of  Chattanooga  to  have 
a  direct  communication  opened  up  into  the  interior  of  Ala- 
bama and  other  portions  of  the  Souih,  by  means  of  the  ^^Will's 
Valley  Railroad  " — and  this  does  not  seem  to  be  seriously 
questioned — ^how  can  it  be  regarded  as  a  matter  of  any  prac* 
tical  importance  whether  the  trains  of  the  latter  company 
reach  Chattanooga  upon  a  road  of  their  own,  running  paral- 
lel, for  the  distance  of  six  miles,  with  the  Nashville  and  Chat- 
tanooga Road,  or  upon  the  latter  road  ?  For  anything  that 
we  can  see,  the  advantages  would  be  precisely  the  same. 
Therefore  there  is  nothing  in  this  objection.  The  appropri- 
ation of  the  money  to  the  construction  of  a  part  of  the  road 
lying  beyond  the  limits  of  Tennessee  is  not  objected  to  in  the 
argument  here ;  nor  could  this  be  made  a  ground  of  valid 
•objection,  under  the  circumstances  of  this  case.    1  Sneed,  667. 

The  objection  that  the  proposition  to  subscribe  for  the  stock 
was  not  submitted  to  a  vote  of  the  inhabitants  of  the  town  is 
not  well  founded.  The  Legislature  was  authorized  by  the 
Constitution  to  confer  the  power,  directly  and  exclusively, 
lupon  the  mayor  and  aldermen.     Con.,  art.  2,  sec.  29. 

Upon  the  whole,  we  perceive  no  error  in  the  decree  of  the 
'Chancellor  dismissing  the  bill,  and  it  will  be  affirmed. 
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ElISHA  DAtnQHEKTT  AND   WiFB   17.   H.   C    MaRCUK  tt  oi. 

L  GoxsTRUCTiOH.  J^eed  rtBervin§  an  occupancy  during  life.  If  a  deed 
b  executed  reserving  an  occufmncy  during  life  to  tke  donor  or  bar- 
gaiaor,  tlie  entire  eetato  paseea,  as  between  tke  parties  to  the  deed. 
No  right  would  reMain  aa  tke  d«nor  or  bargainor  except,  merely,  tha 
rigkt  to  possess,  and,  perhaps,  to  enjoy  the  profits  during  life. 

L  EviDJCHCC  Eaioppel.  XdmdsdonM.  All  persons,  being  sue  jwris,  are 
required  io^peakcut  when  an  assertion  is  made,  or  an  act  done,  in 
their  presence,  or  with  knowledge  on  their  part  incoaipatible  with 
t^eir  legal  rights ;  *nd  the  fiiil«re  to  do  so  is  taken  as  a  tacit  admis- 
aioii  •£  the  tmth  of  the  fiiet  so  asserted,  or  of  the  right  o(  the  peiN 
SOB  to  do  the  act. 

3w  SAUK.  Same,  Same.  Ae  between  reUHvee.  This  principle  applies 
as  aauch  hetweea  relatives  as  it  does  to  strangers ;  and  if  a  statement 
is  made  by  «  owther  in  reference  to  a  conveyance  made  to  a  son,  in  the 
presence  of  the  son,  which  is  not  controverted  by  him,  such  tacit  ad- 
mission has  the  same  effect  as  if  made  to  a  stranger. 


FROM  dCOTT. 


Verdict  «Dd  judgment  for  the  plaintiffe,  Garobnhire,  J., 
presidiAg.     The  defendaiits  appealed. 

HuMBS  aad  YouNO,  for  the  plaintiffs  in  error. 

Malonb,  for  the  defendants  in  error. 

McKiNKETy  J.,  delivered  the  opinion  of  the  Court. 

It  is  clear,  that  by  the  deed  of  Ann  Marcum  to  Hiram  and 
Greorge  Marcum,  of  the  first  of  May,  1845,  the  entire  estate 
was  conveyed,  and  passed  to  the  latter,  as  between  the  parties, 
under  the  reservation,  at  the  close  of  the  deed,  of  an  occu- 
pancy during  Itfe,  nothing  remained  in  the  donor  except 
merely  the  right  to  possess,  and,  perhaps,  to  ei\joy  the  profits 
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daring  her  life.  In  this  view,  the  subsequent  levy  and  sale 
of  the  land,  as  the  property  of  Ann  Marcum,  would  pass  no 
title  to  the  freehold  to  the  purchaser  at  the  execution  sale. 

There  is  then  but  one  hypothesis,  (the  question  of  estoppel 
aside  for  the  present,)  upon  which  it  can  be  maintained  that 
Lavinia  Daugherty  acquired  any  interest — so  far  as  regards 
the  lands  embraced  in  the  deed  of  gift  from  Ann  Marcum  to 
her  two  sons,  Hiram  and  George  Marcum — ^and  that  is,  that 
said  conveyance  was  fraudulent  as  against  the  creditors  of  the 
donor.  This  conclusion  is  plausibly  supported  by  the  eyi- 
dence.  The  fact  was  asserted  to  be  so  by  Ann  Marcum,  the 
donor,  in  the  face  of  her  son  Hiram,  and  at  least  impliedly 
admitted  by  him  to  be  true.  Upon  this  point  of  the  ease,  the 
law  was  not  correctly  stated  by  the  Court  in  the  instruction 
given  to  the  jury  A  distinction  was  made,  based  upon  the 
relation  of  the  parties,  which  is  not  well  founded.  The  charge 
assumes,  that  if,  when  Mrs.  Marcum  assented,  in  conversation 
with  Hiram,  that  the  deed  of  gift  was  made  to  defraud  her 
creditors,  the  latter  remained  silent,  or  replied  as  he  did,  from 
deference  to  his  mother,  and  to  avoid  any  altercation  with 
her,  then  it  would  not  amount,  to  an  admission,  and  would  be 
no  sufficient  evidence  of  the  existence  of  the  aJleged  fraud. 
This  part  of  the  charge  is  exceptionable ;  it  net  only  states 
the  rule  of  law  incorrectly,  but  decides  upon  the  effect  of  the 
evidence. 

We  are  aware  of  no  such  distinction  as  is  here  stated.  All 
persons,  being  sui  jurisy  are  required  to  speak  out  when  an 
assertion  is  made,  or  an  act  done  in  their  presence,  or  with 
knowledge  on  their  part,  incompatible  with  their  legal  rights  ; 
and  the  failure  to  do  so  is  taken  as  a  tacit  admission  of  the 
truth  of  the  fact  so  asserted,  or  of  the  right  of  the  person  to 
do  the  act.  This  cogent  principle  applies  as  much  between 
relatives  as  it  does  to  strangers.  The  discrimination  at* 
tempted  is  too  refined  for  the  practical  purposes  of  society. 

The  effect  claimed  for  the  act  of  Hiram  Marcum,  at  the 
time  of  the  sheriff's  sale,  is  much  beyond  what  can  properly 
be  ascribed  to  it.     It  is  not  very  apparent  from  thi»  record 
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what  particular  laads  had  been  levied  on  as  Ann  Marcum's. 
It  cannot  well  be  supposed,  however,  that  anything  more  was 
intended  to  be  seized  than  the  fifty  and  ten  acre  tracts,  to 
which  she  formerly  claimed  title.  It  cannot  be  affirmed,  upon 
the  proof  in  this  record,  that  the  request  of  Hiram  Marcum 
to  Lavinia  Daugherty,  at  the  time  of  the  sale,  *'  not  to  let  the 
land  go,'*  had  reference  to  anything  more  than  the  supposed 
rights  of  Ann  Marcum  in  the  fifty  and  ten  acre  tracts;  as  to 
which,  it  may  have  been  thought,  on  all  hands,  that  she  had 
finch  a  right  as  was  subject  to  seizure  and  sale,  either  under 
the  reservation  in  the  deed  of  gift,  or  on  the  ground  that  said 
deed  was  inoperative  as  against  her  creditors.  And  if  Hiram 
Marcum  could  be  held  estopped  at  all  by  this  act,  the  estop* 
pel  would  have  only  this  extent.  It  would  be  a  strong  con- 
struction to  applj  the  principle  of  estoppel  to  lands  which 
Ijavinia  Daugherty  knew  belonged  to  Hiram  Marcum,  by  title 
Acquired  from  the  State,  and,  consequently,  could  not  be  sup- 
posed by  any  one  to  have  been  levied  upon  as  the  property  of 
Ann  Marcum;  and  if  so  levied  on,  every  one  must  have 
known  that  the  levy  and  sale  would  have  been  a  nullity:. 
Judgment  reversed. 


Charles  Campbell  v.  John  Campbell. 

1.  Sals  of  Bkal  Estatx.  Effect  of  ^aiU  hy  sheriff ,  If  land  is  sold  at 
sheriff 'fl  sale,  and  no  deed  is  executed  by  the  sheriff  to  the  purchaser, 
he  is  vested  with  nothing  more  than  a  mere  equity ;  and  the  legal 
title  remains  in  the  debtor. 

t.  Sauk.  Agreement— construction  of  .  In  the  construction  of  an  agree- 
ment or  conveyance,  substance  rather  than  form  is  to  be  regarded. 
And  if  a  debtor,  whose  land  has  been  sold  at  execution  sale,  executes 
an  instrument  of  writing  by  which  he  sells  and  conveys  to  another, 
bis  right  to  redeem  the  land  sold ;  and  agrees  when  it  is  so  redeemed, 
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the  same  u  1>argafiied,  sold  mnd  tomyejed  to  such  pwty ;  scMrb 
znent  possesses  all  the  indispeBsable  requisites  of  a  deed  of  bargain 
and  sale,  and  its  legal  effect,  altboc^H  infomal.  ia  to  in  vest  the  party 
to  whom  it  is  executed  with  a  present  title  in  fee  siortple. 

8.  RuDEMPTioir.  Bfeet  of  the  purcha»er^»  death,  AJfmnisirmiers  oiuf 
execuiofB,  Upon  the  death  of  the  pturcbaser  of  real  estate  at  exectfr- 
tion  sale,  no  eoBTeyance  having  been  niMle  to  him  for  tbe  land  bj  the^ 
sherilT,  if  the  land  is  redeemed  bj  tbe  debtor  or  bis  assigsee  tbe  re- 
demption money  would  properly  ge  to  tbe  personal  repiesentative  ; 
and  constitvte  a  fund  in  bis  bands  for  tbe  pajmeDt  of  ^bts»  and  for 
distribotion  under  tbe  statnte. 

4.  Same.  Same.  Same.  Momf  io  he  paUl  to  the  permmal  repireeemtm- 
tive.  This  being  so,  upon  the  redemption  of  tbe  land,  tbe  MM>ne5' 
sboold  be  paid  to  tbe  personal  representative,  and  not  to  tbe  bein. 

5  Sams.  Same.  When,  HUe  made  ta  the  fmrehaeer.  If  tbe  pwrcbaser 
bad  been  vested  with  the  legal  title  to  tbe  land,  by  a  deed  from  tbe 
sheriff,  it  wonld  be  a  conversion  of  tbe  money  bid  for  tbe  land,  into 
realty ;  and  would  go  to  tbe  heir,  in  case  of  inteiitaey,  and  firom  bina 
tbe  redemption  would  have  to  be  made. 

5.  EjscTBiENT.  EjuitaUe  HUe.  In  an  action  of  ejectment,  in  a  Court 
of  Law,  the  legal  title,  only,  can  be  leoked  to  ;  and,  in  general,  tbe 
plaintiff's  recovery  cannot  be  resisted  on  tbe  ground  of  an  ontaland- 
ing  equitable  iiUe,  in  a  third  person,  or  even  in  tbe  defendant. 

7.  Etidbnck.  Exceptions  to.  Practice.  If  an  objection  to  evidence 
be  a  formal  rather  than  substantial  one^to  be  available  in  the  Su^ 
preme  Court,  it  must  have  been  specially  taken  in  tbe  Court  below. 

8.  Same.  Parol.  Tax  booke.  In  an  action  of  ejectment,  if  tbe  statute 
of  limitations  is  relied  on,  it  is  competent  to  prove,  by  tbe  tax  books^ 
in  whose  name  the  land  was  listed,  as  a  circumstance  proper  to  be 
looked  to  by  the  jury  in  determining  tbe  question,  whether  tbe  de- 
fendant claimed  to  be  the  owner  of  the  land.  Tbe  record  evidence 
must  be  produced:    Parol  evidence  of  the  fact  is  not  admissible. 


FROM   CLAIBORNE* 


This  cause  was  tried  before  Jadge  Turlbt.    Verdict  ancl 
judgment  for  the  plaintiffs.     The  defendant  appealed, 

Evans  k  Thomas^  for  the  plaintiff  in  error. 

Nbtherland  k  Hbiskbll,  for  the  defendant  in  error* 
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Thig  was  an  action  of  ejectment.  The  plaintiff  recovered, 
and  the  defendant  has  brought  the  caae  here  by  an  appeal  in 
error. 

It  appears  that  Oeorge  Campbell,  father  of  the  plaintiff  and 
defendant,  was  the  owner  of  three  small  tracts  of  land,  ad- 
joining each  other,  and  forming  one  tract  of  perhaps  118 
acres,  lying  in  Claiborne  county.  The  entire  tract  was  levied 
on  and  sold  at  sheriff's  sale,  as  the  property  of  said  George 
Campbell,  on  the  8th  day  of  May,  1854,  and  was  purchased 
by  one  William  Fugate,  for  the  sum  of  $415. 

On  the  22d  day  of  May,  1855,  an  instrument,  under  seal, 
was  executed  by  and  between  the  said  George  Campbell  and 
his  son  Charles  Campbell,  the  plaintiff  in  this  action,  which 
is  called  an  "article  of  agreement.'*  It  recites  the  seisure 
and  sale  of  said  land  by  the  sheriff,  and  purchase  by  Fugate. 
It  likewise  recites  that  said  George  Campbell  '^  is  unable  to 
redeem  said  land ;"  and  then  proceeds  as  follows :  "  Now  it 
is  agreed  between  the  said  George  Campbell  and  the  said 
Charles  Campbell,  that  the  said  George  hereby  sells  and  con- 
veys unto  the  said  Charles  Campbell,  the  right  to  redeem  the 
said  land ;  and  hereby  agrees,  that  whenever  the  said  Charles 
shall  redeem  the  said  land,  that  the  same  is  hereby  bargained, 
sold,  and  conveyed  to  the  said  Charles ;  and  the  said  George 
hereby  conveys  to  the  said  Charles,  whatever  personal  prop- 
erty he  now  owns.  To  have  and  to  hold  the  said  land  and 
personal  property,  to  the  said  Charles  Campbell,  his  heirs  and 
assigns,  forever." 

The  consideration  of  the  conveyance  is  then  stated,  namely, 
that  said  Charles  is  bound  to  provide  a  comfortable  support 
for  said  George  Campbell  and  wife,  during  life.  This  instru- 
ment was  proved  and  registered. 

William  Fugate,  the  purchaser  of  the  land  at  execution  sale, 
died  without  having  received  a  conveyance  from  the  sheriff  for 
said  land.  And  on  the  8th  of  February,  1856,  Charles 
Campbell  paid  to  Woodson,  the  administrator  of  Fugate's 


828  KNOXVILLE ; 


Charles  CanipbeU  v.  John  Campbell. 


estate,  the  full  amount  paid  for  the  land  by  the  latter,  with 
interest  thereon,  in  redemption  of  said  land ;  and  took  from 
said  administrator  a  fall  acquittance  for  the  same. 

John  Campbell,  the  defendant  in  the  action,  had  resided, 
for  many  years  preceding  the  execution  sale,  on  a  part  of  said 
land,  by  the  consent  of  his  father,  George  Campbell^  but 
without  any  written  evidence  of  title  or  claim  to  the  same; 
and  to  oust  him  of  this  possession,  the  present  action  was 
brought. 

The  first  error  assigned,  is,  thit  the  instrument  above  men- 
tioned was  not  operative  to  transfer  the  legal  title  from  George 
to  Charles  Campbell.  It  is  true,  that  Inasmuch  as  no  deed  was 
executed  by  the  sheriff  to  Fugate,  the  purchaser  of  the  land,  the 
latter  was  vested  with  nothing  more  than  a  mere  equity,  and  the 
legal  title  remained  in  George  Campbell ;  and  if  the  legal  title 
were  not  communicated  to  Charles  Campbell  by  force  of  the  in- 
strument referred  to,  it  is  clear  that  he  would  not  be  entitled 
to  recover.  The  instrument  of  conveyance  is  certainly  in- 
formal ;  but  we  are  to  regard  the  substance  rather  than  the 
form;  and  so  viewing  it,  we  are  of  opinion  that  it  possesses  all 
the  indispensable  requisites  of  a  deed  of  bargain  and  sale ;  and 
that  its  legal  effect  was  to  transfer  to  the  bargainee  all  the 
interest  of  the  bargainor  in  said  land ;  and  to  invest  the  for- 
mer with  a  present  title  in  fee  simple  to  the  same. 

The  next  error  assigned,  is,  that  the  redemption  from  the 
personal  representative  of  Fugate,  was  a  nullity — the  equita- 
ble right  of  the  intestate,  acquired  by  the  purchase,  havings 
on  his  death,  descended  to  his  heirs  at  law. 

This  objection  is  not  tenable.  In  the  first  place :  In  an  ac- 
tion of  ejectment,  in  a  Court  of  Law,  the  legal  title,  only,  can 
be  looked  to;  and,  in  general,  the  plaintiff's  recovery  cannot 
be  resisted  on  the  ground  of  an  outstanding  equitable  title  in 
a  third  person,  or  even  in  the  defendant.  But,  in  the  next 
place,  the  land  having  been  sold,  and  purchased  by  Fugate, 
in  satisfaction  of  a  debt  due  to  him  from  George  Campbell^ 
and  no  conveyance  having  been  made  to  him  for  the  land,  by 
the  sheiiff,  it  is  clear,  that  upon  a  redemption  of  the  land,  by 
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the  debtor,  or  his  assignee,  the  redemption  money  would  prop- 
erly go  to  the  administrator,  and  constitute  a  fund  in  his  hands 
for  the  payment  of  debts,  and  for  distribution,  under  the 
statute.  And  if  this  be  so,  it  would  seem  to  follow  as  a  mat- 
ter of  course,  that  the  redemption  from  the  administrator  was 
regular.  The  correctness  of  this  conclusion  is  to  be  tested  by 
the  question — ^who  was  entitled  to  receive  the  redemption 
money  in  this  case  7  If  not  the  heir  at  law,  how  could  he  as- 
sent to,  or  suffer  a  redemption  ?  It  would  be  otherwise,  if,  by 
the  execution  of  a  sheriff's  deed  to  the  purchaser,  he  had  be- 
come rested  with  the  legal  title  to  the  land ;  which,  on  his  death, 
intestate,  would  have  descended  to  the  heir.  This  would  be  a 
conversion  of  the  money  bid  for  the  land,  into  realty ;  and 
impressed  with  that  character,  it  would  go  to  the  heir ;  and, 
of  course,  from  him,  the  redemption  must  be  effected. 

It  is  further  insisted,  that  the  Court  erred  in  permitting  the 
clerk  of  the  County  Court  to  testify,  that  he  had  examined 
the  tax  books  in  his  office,  for  a  number  of  years  preceding 
the  commencement  of  this  suit ;  from  which  it  appeared  that 
the  lands  in  dispute  had  been  given  in  for  taxes  by  George 
Campbell,  and  never  by  the  defendant,  John  Campbell.  A 
general  exception  was  taken  to  this  evidence,  but  the  record 
does  not  show  the  ground  of  objection ;  whether  because  parol 
evidence  of  the  fact  was  admitted,  which  is  the  ground  here 
insisted  on ;  or,  because  the  fact,  if  proved  by  the  production 
of  the  books,  was,  in  itself,  irrelevant  or  inadmissible.  The 
inference,  from  the  reading  of  the  exception,  would  be,  that 
the  latter  was  the  ground  relied  on  in  the  Court  below. 

In  view  of  the  statute  of  limitations,  which  was  relied  on 
by  the  defendant,  the  fact  proved  by  the  clerk  was  admissible, 
as  a  circumstance  proper  to  be  looked  to  by  the  jury  in  de- 
termining the  question,  whether  George  Campbell,  or  the  de- 
fendant, claimed  to  be  owner  of  the  land.  The  objection  to 
parol  evidence  of  the  fact  would  hare  been  valid,  if  properly 
taken ;  still,  it  was  a  formal,  rather  than  a  substantial  ground 
of  exception,  and  to  have  been  available  in  this  Court,  must 
have  been  specially  taken.    It  does  not  affect  the  merits  of 
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the  case ;  and  as  it  might  have  been  waived  well  enough,  we 
must  take  it  that  it  was  waived — ^the  contrary  not  appearing. 

The  objection,  that  it  does  not  appear  from  the  record  that 
Woodson  was  administrator  of  Fugate's  estate,  is  not  well 
founded. 

We  think  there  is  no  available  error  in  the  record,  and  the 
judgment  will  be  affirmed. 
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117    gi4  J.  L.  MvBRS  et  al.  v.  Thb  Bank  of  Tennbssbb. 

1.  Bills  and  Notbs.  Notice  of  diahanor.  Endorier.  No  particular 
form  of  notice  to  an  endorser  is  required  by  law.  The  notice,  if  it  is 
sufficient  to  put  the  endorser  upon  inquiry  and  to  prepare  to  pay  the 
note,  and  the  jury  is  satisfied  it  refers  to  the  note  in  suit,  and  do 
other  note  is  shown  to  have  been  endorsed,  to  which  it  could  re^, 
will  bind  the  endorser. 

2.  Same.  Satne.  Same,  The  question  as  to  nctiee  must  be  left  to  the 
jury  The  question  as  to  the  identity  of  the  note  mentioned  in  the 
potiee,  with  the  note  sued  on ;  and,  also,  the  question  whether,  not- 
withstanding the  mistake,  the  endorser  had  substantial  notice  as  to 
what  note  it  was  intended  to  fix  his  liability  upon,  by  the  cotarial 
protest,  are  to  be  left  to  the  Jury. 


FROM   SCOTT. 


Tried  before  Judge  Gardbnhirb.    Verdict  and  judgment 
for  the  plaintiff.     The  defendants  appealed. 

Scott,  for  die  plaintiffs  in  error. 

HuMBS,  for  the  defendants  in  error. 

Wriqht,  J.y  delivered  the  opinion  of  the  Court. 
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The  protest  and  notice,  in  this  case,  are  sufficient  to  charge 
the  endorsers,  and  were  properly  allowed  to  go  to  the  jury. 
The  only  variance  between  them  and  the  note  sued  on,  is  in 
the  name  of  the  last  endorser ;  J.  G.  Shnbert  being  the  last 
endorser  on  the  note,  and  F.  Z.  Kimbresh  being,  by  mistake, 
described  as  the  last  endorser  in  the  protest  and  notice.  In 
all  other  respects  they  agree :  in  the  date  and  amount  of  the 
note — time  and  place  of  payment — and  the  names  of  the 
makers  and  two  first  endorsers.  There  was  no  other  note  to 
which  the  protest  and  notice  could  apply.  The  identity  of 
the  note  described,  with  that  sued  on,  could  not  be  mistaken. 
It  was,  in  truth,  made  out  in  the  defendant's  proof.  The  law 
does  not  prescribe  any  form  of  notice  to  an  endorser.  It  was 
sufficient  to  put  the  defendants  on  inquiry,  and  prepare  them 
to  pay  the  note,  or  defend.  It  is  enough  if  the  jury  are  sat- 
isfied that  the  notice  refers  to  the  same  note  in  suit,  and  was 
so  understood  by  the  defendants.  It  was  incumbent  on  them 
to  show  some  uncertainty  in  the  notice  tending  to  mislead 
them ;  as  other  notes  endorsed  by  them  under  similar  circum- 
stances. Mtidtf  y.  SeixoBf  2  Johns.  Gases,  887;  2  Oreenl. 
£v.,  sec.  189. 

But  the  Circuit  Judge  erred  in  not  leaving  to  the  jury  the 
question  as  to  the  identity  of  the  note  mentioned  in  the  notice 
with  that  sued  on ;  and,  also,  the  question  whether,  notwith- 
standing the  mistake,  the  plaintiffs  in  error  had  saubstantial 
notice  as  to  what  security  it  was  intended  to  fix  their  liability 
by  the  notarial  protest  actually  furnished  them.  Ito»9  et  aL 
V.  The  Flanter$'  Bank,  5.  Hum.,  835. 

But  this  error  does  not  go  to  the  merits,  and  could  not  have 
injured  the  plaintiffs  in  error,  as  it  is  clear  they  had,  under  a 
proper  charge,  no  valid  defence.  We,  therefore,  cannot  re- 
verse for  it.  Neddy  et  al.  v.  The  Staters  Leneee,  8  Yer., 
249 ;  Ro$%on  v.  Hancock^  8  Sneed,  434. 

Affinn  the  judgment. 
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C.  H.  Mills  A;  Co.  v.  W.  C.  Hainbs  and  others. 

1-  Deed  of  Trust.  Fraud.  Beneficiaries  and  creditors.  In  a  con  lest 
between  creditors  and  the  beneficiaries  in  a  deed  of  trust,  fraud  on 
the  part  of  the  maker  of  the  deed,  will  not  deprive  the  beneficiaries 
of  the  security  provided  for  them  in  the  conveyance,  unless  they  have 
participated  in  the  fraud. 

2.  Same.  TnigUt.  Act  of  1855-6.  It  is  a  familiar  principle  of  equity, 
that  a  trust  shall  never  fail  for  want  of  a  trustee,  or  by  reason  of  his 
neglect,  or  default.  And,  therefore,  a  failure  of  the  trustee  to  com- 
ply with  the  terms  of  the  act  of  1855-6,  will  not  impair  the  validity 
oi  the  deed.  It  would  furnish  a  sufScient  reason  for  displacing  him, 
and  appointing  another,  but  would  not  defeat  the  trust. 

3.  Same.  Acceptance  hy  the  beneficiaries.  Lien.  The  creditors  for 
whose  benefit  a  deed  of  trust  is  made,  do  not  acquire  a  lien,  or  be- 
come vested  with  any  absolute  right  under  it  until  they  have  accepted 
the  provisions  made  for  them. 

4.  Same.  Same.  Same.  Presumption  of  acceptance.  Attaching  credi- 
tors. In  the  absence  of  proof  to  the  contrary,  the  assent  to  and  ac- 
ceptance of  a  deed  by  the  beneficiaries  will  be  presumed.  But  this 
presumption  will  not  sufiice  in  a  contest,  as  to  priority  of  liens,  be- 
tween the  beneficiaries  in  the  deed  and  other  lien  creditors.  And  if 
the  property  conveyed  be  impounded  by  other  creditors  before  there 
is  an  acceptance  of  the  provisions  of  the  deed  by  the  beneficiaries, 
they  will  have  priority  of  lien. 

b.  Same.  Revocation  of  a  deed  of  trust  If  the  creditors  for  whose 
benefit  a  deed  of  trust  is  made  be  not  privy  to  the  conveyance,  and 
the  fact  of  the  existence  of  such  conveyance  has  not  been  communi- 
cated to  them,  the  deed  operates  merely  as  a  power  to  the  trustee ;  and 
it  may  be  revoked  by  the  maker  of  the  deed,  at  any  time  before  no- 
tice of  its  execution,  to  them,  and  their  acceptance  of  its  provisions. 


FROM   BRADLEY. 


This  cause  was  heard  at  the  August  Term,  1859,  before 
Chancellor  Van  Btke,  who  pronounced  a  decree  for  the  com- 
plainants.    The  defendants  appealed. 


SEPTEMBER  TERM,  1859.  888 

C.  H.  Mills  &  Co.  V,  W.  C.  Haines  and  otben. 

J.  H.  GuAT,  for  the  complainaots. 

Jarnaqin,  Caldwell,  Hotle,  and  Welokbr  k  Key,  for 
the  defendants. 

McKiNNBT,  J.,  delirered  the  opinion  of  the  Court. 

The  complainants  are  judgment  creditors  of  the  defendant, 
William  C.  Haines ;  and  having  exhausted  their  legal  remedy, 
thej  filed  this  bill,  on  the  28d  of  March,  1857,  in  the  Chan- 
cery Court  at  Cleveland,  to  set  aside  an  alleged  fraudulent 
conveyance  made  by  said  William  C.  Haines  to  his  father, 
Sam'l  B.  Haines,  as  trustee,  of  a  stock  of  goods,  owned  and 
possessed  by  the  former,  at  his  store  in  Cleveland. 

The  conveyance  was  made  shortly  before  the  filing  of  the 
bill,  namely,  on  the  10th  of  March,  1857. 

The  deed  of  trust,  upon  its  face,  purports  to  be  for  the  ex- 
clusive benefit  of  various  creditors  named  therein,  to  whom 
the  said  William  C.  Haines  was  indebted.  The  several  debts 
provided  for,  are  specifically  stated  in  the  deed,  and  it  seems 
that  they  are  mostly  evidenced  by  notes,  made  by  said  Wil- 
liam C,  and  indorsed  by  Samuel  B.  Haines.  The  deed  pro- 
vides that  if  the  several  enumerated  debts  to  which  preference 
is  given  in  the  deed,  should  not  be  satisfied  by  William  C. 
Haines,  by  the  Ist  of  December,  1857,  the  trustee,  said  Sam'l 
B.  Haines,  should  proceed  to  sell  said  stock  of  goods  at  pub- 
lic auction,  after  fifteen  days'  notice ;  and  it  is  further  provi- 
ded that  from  the  time  of  the  execution  of  said  deed  of  trusty 
the  trustee  should  proceed  to  sell  such  goods  at  wholesale  or 
retail,  for  cash,  and  apply  the  proceeds,  as  he  received  them, 
to  the  satisfaction  of  the  several  enumerated  debts ;  and,  in 
the  event  there  should  be  a  surplus,  it  is  provided  that  it  shall 
be  applied  to  the  payment  of  two  notes  for  about  seventeen 
hundred  dollars,  made  by  said  William  C,  and  indorsed  by 
Sam'l  B.  Haines,  and  due  to  W.  T.  Dupree,  of  Philadelphia. 
The  beneficiaries  in  said  deed  of  trust  are  all  made  defend- 
ants to  the  bill|  and  most  of  them  have  answered. 
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An  amended  bill  was  filed,  charging  that  said  William  C. 
and  Samuel  B.  Haines  were  partners,  and  joint  owners  of 
said  goods.     This  is  denied,  and  is  not  proved. 

The  validity  of  the  deed  of  trust  is  impeached;  first,  on  the 
ground  that  it  was  a  fraudulent  contrivance  between  William 
C.  and  Samuel  B.  Haines,  to  defraud  the  complainants ;  and, 
secondly,  because  Samuel  B.  Haines,  the  trustee,  had  entered 
upon,  and  was  proceeding  in  the  execution  of  the  trust,  with* 
out  having  taken  the  oatb,  or  giving  bond  and  security,  as  re* 
quired  by  the  act  of  1855~6«  ch.  118,  sees.  9,  13.  As  re- 
spects the  first  ground,  it  may  be  observed,  that  there  is  no 
evidence  of  any  such  actual  or  meditated  fraud,  against  the 
complainants,  as  would,  of  itself,  under  all  the  circumstances, 
be  sufficient  to  afiect  the  validity  of  the  deed.  The  evidence 
relied  on  is  merely  circumstantial.  There  is,  it  is  true,  in  the 
contract  of  William  G.  and  Samuel  B.  Haines,  a  good  deal  to 
excite  suspicion.  Samuel  B.  Haines  was  much  embarrassed, 
and  regarded  as  insolvent  for  a  long  period  before  the  execu- 
tion of  the  deed  of  trust.  His  son,  William  C,  was  a  young 
man  of  very  small  means,  and  though  he  was  held  out  as 
owner  of  the  establishment,  and  his  father  but  a  clerk  or  agent, 
in  his  employ,  we  are  led  to  the  conclusion,  from  all  the  cir- 
cumstances, that  the  father  was  really  the  owner,  and  that  the 
ostensible  ownership  of  the  son,  was  a  subterfuge  to  protect 
the  goods  from  the  father's  creditors. 

But  taking  this  to  be  so,  we  are  at  a  loss  to  perceive,  if  there 
were  nothing  more  in  the  case,  how  the  conveyances  could, 
upon  that  ground,  be  held  invalid,  as  respects  the  beneficiaries* 
They  are  creditors  of  both  the  son  and  father,  their  debts  are 
just  and  i(ma /<2^;  they  had  no  participation  in  the  making 
of  the  deed,  or  in  the  alleged  fraud  of  the  maker  and  trustee, 
if  fraud  exists  on  their  part.  Though  there  may  have  been, 
in  the  general  arrangement  between  the  father  and  son,  as  to 
the  manner  of  conducting  the  business,  a  fraudulent  purpose, 
as  against  the  creditors  of  the  father,  yet  this  cannot  be  held 
to  have  incorporated  itself  with*  or  to  affect  the  securit j  or 
preference  provided  by  the  deed  of  trust  for  the  beneficiariea. 
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Wa  are  bj  no  means  prepared  to  say,  that  the  latter,  who  are 
innocent  of  any  participation  in  the  alleged  frauds,  supposing 
it  were  established,  shoald,  for  that  reason,  be  depriyed  of  the 
security  %nd  preference  provided  for  them  in  the  deed  of  trust. 
They,  certainly,  have  equal  equity  with  the  complainants;  and, 
therefore,  should  be  allowed  to  retain  the  advantage  of  a  se- 
curity acquired  without  blame  on  their  part,  and  of  which,  in 
good  conscience,  they  may  well  claim  the  benefit. 

It  matters  not  in  this  case,  whether  the  goods  belonged,  in 
truth,  to  the  father  or  son,  as  both  were  liable  to  the  benefi* 
ciaries.  The  complainants,  as  well  as  the  beneficiaries,  were 
all,  ostensibly,  the  creditors  of  William  G.  Haines,  in  whose 
name  the  business  was  conducted.  If,  however,  in  view  of  the 
law,  the  goods  were  the  property  of  the  father,  this  fact  would 
not  make  the  case  better  for  the  complainants,  nor  in  any  way 
affect  its  determination. 

The  second  ground  assumed  by  complainants,  is  not  tenable. 
The  failure  of  the  trustee  to  comply  with  the  requirements  of 
the  act  of  1855-6,  furnishes  a  sufficient  reason  for  displacing 
him,  and  appointing  another  person  in  his  stead  to  execute  the 
trust,  as  provided  in  sec.  11  of  the  act.  Bat  we  are  aware  of 
no  principle  upon  which  the  legal  operation  and  validity  of 
the  trust  would  be  impaired  for  that  reason,  in  the  absence  of 
any  fraudulent  complicity  on  the  part  of  the  beneficiaries, 
with  a  view  to  the  prejudice  of  other  creditors  of  the  maker 
of  the  deed.  It  is  a  familiar  principle  in  equity,  that  a  trust 
shall  never  fail  for  want  of  a  trustee,  or  by  reason  of  his  neg- 
lect or  default.  A  Court  of  Equity  will,  in  such  cases,  pro- 
tect the  interest  of  the  beneficiaries,  and  execute  the  trust. 
The  only  ground,  then,  upon  which  the  right  of  the  benefi- 
ciaries can  be  defeated,  is  one  not  assumed  distinctly  in  the 
but  which  arises  upon  the  proof,  and  it  is  this :  there  is 
no  evidence  of  an  acceptance  of  the  trust,  by  the  beneficia- 
ries, prior  to  the  impounding  of  the  goods,  upon  the  process 
issued  in  pursuance  of  the  prayer  of  complainant's  bill. 

It  is  clear  that  the  creditors  for  whose  benefit  a  deed  of 
trust  may  be  made,  do  not,  merely  by  force  of  the  execution 
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of  the  deed,  acquire  a  lien,  or  become  vested  with  any  abso- 
lute right  under  such  deed.  It  is  at  their  option  either  to  ac- 
cept or  repudiate  the  trust ;  to  make  themselves  parties  to  the 
assignment  made  for  their  benefit,  or  to  refuse  to  do  so. 
Hence  it  results,  that  until  after  the  creditors  shall  have  ac- 
ceptedj  by  claiming  or  taking  a  benefit  under  such  assignment, 
or,  by  some  distinct  act,  manifesting  an  intention  to  do  so,  no 
lien  can  be  held  to  exist  in  their  favor.  It  is  true,  that  the 
trust,  being  for  the  benefit  of  the  creditors  provided  for,  their 
assent  to,  and  acceptance  of  the  trust  may  be  presumed,  in 
general,  where  the  contrary  does  not  appear.  But  this  pre- 
sumption, alone,  will  not  suffice  in  a  contest  as  to  priority  of 
liens,  between  the  beneficiaries  in  the  deed  and  other  lien 
creditors.     10  Hum.,  371,  876. 

If  the  creditors  for  whose  benefit  the  deed  of  trust  is  made, 
be  not  privy  to  the  conveyance,  and  the  fact  of  the  existence 
of  such  conveyance  has  not  been  communicated  to  them,  the 
deed  operates  merely  as  a  power  to  the  trustee ;  and  it  may 
be  revoked  by  the  maker  of  the  deed.  See  Acton  v.  Wood- 
gate,  8  bond.  Eng.  Oh.  Rep.,  99 ;  aalt  v.  Dtbrell,  10  Yer., 
147,  158. 

If,  then,  before  notice  of  the  execution  of  the  deed  of  trust, 
to  the  creditors  provided  for,  and  their  acceptance  of  it,  the 
debtor  may  revoke  the  conveyance,  much  more  may  other 
creditors,  under  such  circumstances,  attach  the  property ;  and 
in  this,  or  in  other  modes,  acquire  a  vaild  lien  upon  the  same. 

On  this  latter  ground,  the  decree  of  the  Chancellory  in  this 
cause,  will  be  affirmed. 


GASES  ABOUED  AND  DETERMINED 

IN  THK 

SUPREME  COURT  OF  TENNESSEE, 

MIDDLE  DIVISION. 
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E.  H.  Talmaixib  et  al.  v.  Thb  North  Ambrioan  Coal 
AND  Transportation  Company. 

1.  CoBPOBATXOxr.  Powers  are  wnitrolied  hy  Ua  ehoHer.  ForeC^  wrpfh 
ration,  A  corporation  may  sue  or  be  sued,  or  make  contracts  in 
other  Statca,  or  in  reference  to  property  there  lituated,  as  well  ai  in 
the  State  of  its  creation,  if  its  charter  confers  such  power.  When- 
ever a  corporation  makes  a  contract,  it  is  the  contract  of  the  artificial 
being  created  by  the  charter,  and  not  the  contract  of  the  individual 
maahwB.  The  only  rights  it  can  ckim,  are  the  rig^  g^ven  to  it  ift 
Us  charter,  and  not  the  rights  which  belong  to  its  members  as  citizens 
of  a  State. 

2.  Sakb.  Same.  Same,  By  whom  tie  eontraeU  to  he  made,  or  act* 
done,  A  corporation  is  what  the  incorporating  act  has  made  it,  and 
it  can  do  no  acts  either  within  or  without  the  State  which  creates  it, 
ezeept  suoh  as  are  authorized  by  its  charter;  and  those  acts  must, 
also,  be  done  by  the  officers  or  agents,  and  in  such  manner  as  the 
charter  aathorizes. 

9.  Samx.  Same.  Ij/fect  o/'lumtaiUm  in  the  charter  of  a  foreign  eorpo* 
ration.  Mortgage,  A  foreign  corporation  can  claim  no  legal  exist- 
ence in  this  State,  except  in  the  recognition,  by  our  Courts,  of  the 
charter  granted  to  it  by  the  State  in  which  it  exists ;  and  if  there  is 
any  prohibition  in  said  charter  against  mbrtgaging  the  real  and  per- 
sonal estate  of  the  corporation,  there  is  nothing  in  the  policy  of  oar 
law  that  would  authorize  the  Courts  to  relieve  it  of  that  restriction. 
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4,  Same.  Rule  as  to  eonstrueUon  of  charters,  A  grant  of  privilegee,  by 
the  State,  to  persons  as  a  body  corporate,  must  be  construed  in  favor 
of  the  public  and  against  the  grantees ;  and  a  prohibition,  reservatioiiy 
or  exception  in  the  charter  of  a  corporation  will  stand  in  full  force, 
though  it  destroy  or  make  nugatory  all  the  powers  given  to  the  com- 
pany. 

5.  OomrLiCT  or  Laws.  Effed  to  he  given  to  the  laws  of  another  Staia. 
iBffect  will  be  given  to  the  laws  of  another  State  whenever  the  rights 
of  a  litigant  before  our  tribunals  are  derived  flrom,  or  are  dependent 
on  those  laws ;  and  when  such  recognition  is  not  prejudicial  to  our 
interests  or  the  rights  of  our  citizens. 


FROM  WHITE. 


This  cause  was  heard  at  the  September  Term^  1859,  before 
Chancellor  Van  Dyke. 

Hawkins,  Savaqb,  and  MuRRATy  for  the  complainants. 
M.  M.  Brien  and  Colms,  for  the  defendants. 
Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  contest  among  several  creditors  of  the  North 
American  Coal  and  Transportation  Company,  as  to  which  shall 
have  priority  of  lien  upon  certain  lands  of  this  company, 
situated  in  the  State  of  Tennessee,  and  chiefly,  if  not  entirely, 
in  White  county. 

The  North  American  Coal  and  Transportation  Company  is 
a  non-resident  corporation,  and  Elijah  H.  Talmadge  and 
Henry  L.  Stevenson  are,  severally,  its  creditors,  and  hare 
filed  bills  against  it  as  such  in  the  Chancery  Court  at  Sparta, 
and  caused  these  lands  to  be  attached.  Samuel  Newman  is 
also  a  creditor  of  said  corporation,  and  claims  a  lien  upon 
said  lands  under  and  by  virtue  of  four  several  mortgages, 
executed  upon  said  lands  by  the  said  corporation  to  one 
Charles  Newman,  of  a  date  prior  to  said  attachment  bills. 
These  mortgages,  with  the  mortgage  debts,  were  assigned  by 
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said  Charles  to  Samuel  Newman,  and,  as  such  assignee,  he 
brings  his  bill  to  have  satisfaction  of  his  debts  oat  of  said 
lands.  It  is  not  contended,  and  could  not  be,  that  he  stands 
upon  any  higher  ground  than  Charles  Newman^  his  assignor. 
If  the  mortgages  be  invalid  or  void  in  the  hands  of  the  latter, 
they  are  necessarily  so  in  his  hands.  They  appear  to  have 
been  executed  in  the  State  of  New  York,  and  there  duly 
acknowledged,  and  registered  in  White  county,  Tennessee ; 
all  of  which  being  done  previous  to  the  filing  of  the  attach- 
ment bills,  gives  the  mortgages  the  prior  equity  unless  they 
be  void.  This,  it  is  insisted  they  are,  by  Talmadge  and 
Stevenson,  upon  the  ground  that  said  corporation  had  no 
authority  to  make  them,  and  was,  in  fact,  prohibited  from  so 
doing ;  and  that,  therefore,  they  created  no  lien  whatever. 

The  solution  of  this  question  depends  upon  the  power  of 
this  corporation  under  its  charter.  It  was  organised  in  the 
State  of  New  York,  under  and  by  virtue  of  the  general  and 
public  corporation  laws  thereof,  and  baring  its  principal  place 
of  business  in  the  city  of  New  York ;  but  by  the  terms  of  its 
charter,  its  operations  might  be  carried  on  not  only  in  the  city 
and  county  of  New  York,  but  anywhere  within  the  United 
States.  Its  certificate  of  incorporation,  or  document,  show- 
ing  who  the  original  corporators  were,  the  object  and  purposes 
of  the  corporation,  and  what  were  the  statutes  under  and  by 
virtue  of  which  they  were  enabled  to  become,  and  did  ^become 
a  corporation,  was  filed  in  the  county  clerk's  office  of  the 
county  of  New  York,  on  the  28th  of  April,  1855,  and  after- 
wards a  duplicate  thereof  filed  with  the  Secretary  of  State ; 
and  from  Uience  they  became  and  were  a  corporation  by  the 
name  and  title  of  the  North  American  Coal  and  Transporta- 
tion  Company,  organized  under  two  statutes — the  first  dated 
February  17th,  1848,  and  the  second  dated  June  7th,  1853. 

The  object  of  said  corporation,  as  stated  in  the  certificate, 
was  to  mine,  or  cause  to  be  mined,  and  to  purchase  either 
anthracite  or  bituminous  coal,  or  both;  to  sell,  vend,  or  dispose 
of  the  same ;  to  either  lease  or  purchase,  or  both,  coal  and 
other  mines,  or  mining  lands,  and  such  real  and  personal 
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property  and  equipments  to  transport  ooal  and  other  freightt 
by  canal  or  otherwise,  as  might  be  deemed  by  the  trustees  to 
be  advantageous  to  the  company.  The  act  of  the  7th  of  June^ 
1853,  merely  enables  the  company  to  pay  for  lands  and  other 
property  in  its  stock  instead  of  money.  It  provides  that  the 
trustees  of  the  company  may  purchase  mines^  manufactories^ 
and  other  property  neoeasary  for  their  business,  and  issue 
stock  to  the  amount  of  the  value  thereof  in  payment  therefor  ; 
and  the  stock  so  issued  shall  be  declared  and  taken  to  be  faU 
stock,  and  not  liable  to  any  further  calls ;  neither  shall  tiie 
holders  thereof  be  liable  to  any  further  payments. 

The  act  of  the  17th  February,  1848,  is  the  chief  charter  ef 
the  company,  giving  it  most  of  the  powers,  faculties,  and 
capacities  it  possesses.  The  last  clause  of  the  second  section 
of  this  act  declares,  ^^  They  shall,  by  their  corporate  name,  be 
capable  of  purchasing,  holding,  and  conveying  any  real  and 
personal  estate  whatever  which  may  be  necessary  to  enable 
said  company  to  carry  on  their  operations  named  in  sudh  cer- 
tificate, but  9hall  not  mortgage  the  samey  or  give  any  lUn 
thereon.'* 

It  is  conceded,  in  the  pleadings,  that  the  title  tp  the  lands  in 
controversy  is  in  this  corporation ;  and  it  is  not  denied  but 
that  they  were  acquired  for  the  legitimate  business  purposes 
of  the  company  under  its  charter,  and  there  is  nothing  to 
show  they  were  not. 

The  Chancellor  held  these  mortgages  valid*  In  this  ife 
think  he  erred.  This  corpor^ion  is  expressly  prohibited,  ia 
its  charter,  from  giving  any  mortgage,  or  lien  of  any  kind, 
upon  its  real  or  personal  estate,  and  therefore  wanted  the 
capacity  to  make  any  such  contracts.  From  the  principles 
announced  by  the  Supreme  Court  of  the  United  States  in  the 
Bank  of  Augueta  v.  JEarle^  and  the  other  cases  rejjorted  iu 
13  Pet.,  519,  it  will  be  seen  that  though  a  corporation  may 
sue  or  be  sued,  or  make  contracts  in  other  States,  or  in  refer- 
ence to  property  there  situated,  as  well  as  in  the  State  of  its 
creation,  yet  it  has  no  capacity  for  any  of  these  things, 
unless  endbled  to  do  so  by  its  charter,  and  certainly  cannot 
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act  wherein  it  is  restrained  cv  prohibited,  aaj  more  than  if  it 
had  neTer  been  incorporated.  It  is  immaterial  where  it  may 
hare  obta&ied  its  charter,  or  that  the  property  with  which  it 
undertakes  to  deal  may  be  within  another  jiurisdiction.  When- 
erer  a  corporation  makes  a  contract,  it  is  the  contract  of  the 
legal  entity,  of  the  artificial  being  created  by  the  charter, 
and  not  the  contract  of  the  indiyidnal  members.  The  only 
rights  it  can  claim,  are  the  rights  which  are  given  to  it  in  that 
character,  and  not  the  rights  which  belong  to  its  members  as 
citizens  of  a  State.  It  is  precisely  what  the  incorporating 
act  has  made  it,  and  derives  all  its  powers  from  that  act^  and 
is  capable  of  exerting  its  faculties  only  in  the  manner  which 
that  act  authorizes.  It  may  be  safely  assumed  that  a  corpo- 
ration can  make  no  contracts,  and  do  no  acts  either  within  or 
without  the  State  which  creates  it,  except  such  as  are  author- 
ized by  its  charter ;  and  those  acts  must  also  be  done  by  the 
<^cers  or  agents,  and  in  such  manner  as  the  charter  authorizes. 
We  have  no  law  of  statute  in  our  State  relieving  this  cor- 
poration from  the  prohibition,  or  enabling  it  to  mortgage  its 
real  estate  situated  here.  It  cannot  even  claim  a  legal  exis- 
tence, save  in  the  recognition  by  our  Courts  of  the  charter 
granted  to  it  by  the  State  of  New  York ;  and  that  charter  is 
fatally  destructive  of  these  mortgages.  Neither  are  we  aware 
of  any  policy  which  requires  that  we  should  give  them  effect. 
It  is  as  much  the  law  of  this  State,  and  to  the  interest  of  its 
citizens,  as  of  New  York,  that  corporations  shall  be  kept 
within  their  charters.  To  be  sure,  the  incidental  common  law 
authority  existing  in  most  of  the  States,  whereby  corporations 
are  enabled  to  execute  mortgages  to  secure  their  debts,  and  to 
create  preferences  among  their  creditors,  has  not  been  re- 
pressed here,  as  in  New  York.  But  this  difference  does  not, 
as  we  (Conceive,  prevent  us  from  extending  to  that  State  the 
usual  comity  of  recognizing  its  lav.  The  cases  of  contracts 
made  in  a  foreign  country — to  use  the  language  of  Judge 
Taney — are  familiar  examples.  It  is  established  as  a  princi- 
ple of  international  jurisprudence,  that  effect  should  be  given 
to  the  laws  of  another  State,  whenever  the  rights  of  a  litigant 
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before  our  tribnnals  are  deriyed  from,  or  are  dependent  on 
those  laws,  and  when  such  recognition  is  not  prejudicial  to  our 
own  interests,  or  the  rights  of  our  own  citizens.  Judge  Story, 
in  his  Conflict  of  Laws,  sec.  88,  says : 

<<  In  the  absence  of  any  positive  rule,  affirming,  or  denying, 
or  restraining  the  operation  of  foreign  laws.  Courts  of  Justice 
presume  the  tacit  adoption  of  them  by  their  own  governmenty 
unless  they  are  repugnant  to  its  policy,  or  prejudicial  to  its 
interests." 

The  foreign  law,  for  the  purpose  of  the  decision  of  the  par- 
ticular case,  becomes  our  law  by  our  own  voluntary  adoption 
and  consent.  Not  that  the  laws  of  a  country  have  any  bind- 
ing force  beyond  its  own  territorial  limit ;  or  that  the  author- 
ity of  a  foreign  law  is  admitted  with  us  ex  propria  vigore^  but 
only  ez  comitate.  And  if  prejudicial  to  ourselves,  or  our  cit- 
izens—of which  we  must  be  the  exclusive  judges — ^we  are 
under  no  obligation  to  give  it  effect.  But  in  cases  not  so 
prejudicial,  a  spirit  of  comity,  and  a  sense  of  mutual  utility, 
ought  to  induce  us  to  allow  full  force  and  effect  to  the  foreign 
law.     Story's  Con.  Laws,  sec.  98. 

Undoubtedly,  notwithstanding  the  New  York  prohibition, 
Tennessee  might  declare,  as  to  real  estate  within  her  limits, 
that  mortgages  might  be  made  and  preferences  given  by  this 
corporation.  And  if,  by  any  law,  or  policy  of  our  State,  a 
failing  or  insolvent  corporation  were  denied  the  power  of 
making  preferences  among  its  creditors,  it  would  be  a  question 
whether  a  foreign  corporation,  created  in  a  State  allowing 
such  preferences,  or  where  the  charter  gave  the  authority, 
should,  as  to  property  here,  be  allowed  any  such  power,  to  the 
prejudice  of  our  own  citizens. 

This  corporation,  as  to  the  power  claimed  for  it  to  execute 
these  mortgages,  stands  upon  a  very  different  footing  from  a 
natural  person.  The  former  exists  and  acts,  only  by  and 
through  its  charter.  The  power  of  alienation  in  the  latter  is 
not  derived  from  any  grant,  but  rests  upon  general  principles 
of  law,  and  of  right.  Many  disabilities  might  be  imposed  by 
the  laws  of  a  foreign  government,  or  State,  upon  its  subjects 
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or  citisens,  which  our  Courts  would  deem  purely  local  and  in- 
capable of  being  enforced  here,  when  sought  to  be  applied  to 
transactiona  or  property  within  our  jurisdiction.  Story's  Con. 
LawBy  sees.  87,  91,  92.  And  it  may  be  that  the  restriction  in 
the  charter  of  a  foreign  corporation  might  be  of  such  a  nature 
as  to  make  it  the  duty  of  our  Courts  to  disregard  it,  giving  ef- 
fect to  the  residue  of  the  charter.  But  it  is  sufScient  here  to 
say  that  we  do  not  deem  the  prohibition  contained  in  this 
charter  to  be  of  that  character. 

That  a  corporation  may  lawfully  be  restrained  in  its  charter 
from  the  execution  of  mortgages  upon  its  property,  there  can 
be  no  doubt.  In  the  case  of  The  Commonwealth  v.  Erie  and 
Karih  East  B.  B.  Co.,  27  Penn.  B.,  855,  the  rule  laid  down 
by  Judge  Black,  in  delivering  the  opinion  of  the  Court,  is, 
that  in  a  private  deed,  an  exception  as  large  as  the  grant 
is  void,  because  private  deeds  are  construed  most  strongly 
against  the  grantor.  But  a  grant  of  privileges  by  the  State, 
to  a  body  of  adventurers,  must  be  construed  precisely  the 
other  way — ^in  favor  of  the  public  and  against  the  grantees. 
A  prohibition,  reservation,  or  exception  in  a  charter,  must, 
therefore,  stand  in  full  force,  though  it  destroy  or  make 
nugatory  all  the  powers  given  to  a  company.  That  it  may 
be  so  restrained,  is  also  laid  down  in  Angell  and  Ames  on 
Corporations,  and  numerous  other  authorities.  Ang.  and 
Ames,  158,  154,  155,  (8d  Ed.);  Charles  Biver  Bridge  v. 
Warren  Bridge,  et  a/.,  11  Pet.,  420,  544  to  558. 

And  those  who  purchase  lands,  or  take  mortgages  of  it,  are 
bound,  at  their  peril,  to  take  notice  of  these  restrictions.  Ang. 
and  Ames,  155. 

But,  it  is  said,  conceding  all  this  to  be  so,  still,  that  inas- 
much as  Charles  Newman  originally  conveyed  these  lands  to 
this  corporation — for  which  it  never  paid  him — and  the  bonds 
secured  in  these  mortgages  being  given  for  that  purchase 
money,  the  implied  lien  given  by  law  to  the  vendor  may  be 
enforced.  To  this  there  are  two  answers;  first:  Charles 
Newman  having  unconditionally  conveyed  the  land,  the  lien 
is  personal  to  him,  and  does  not  pass  by  the  assignment  of  the 
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debt  to  Samuel  Newman ;  a&d  if  the  lien  were  not  miBpended 
by  the  assignmenty  Charles  Newmui  is  no  parly  to  diu  amt^ 
Secondly :  if  this  were  not  so,  the  eonvejftmee  hanng  inTootad 
the  corporation  with  tibe  legal  title,  the  lien  cannot  be  set  i;|> 
against  the  creditors  of  the  irondee.    2  Meigs'  Dig.  921, 922. 

And  there  is  still  another  answer*  We  are  reasonably  sat- 
isfied that  the  mortgage  bonds  are  not  for  the  original  pans 
chase  money  to  Charles  Newman ;  but  that,  on  the  contrary 
this  company  was  based  upon  these  IxNtids,  and  issned  stodt  to 
Charles  Newman  in  payment  for  his  interest  in  die  same, 
nnder  the  act  of  the  7th  of  Jtme,  1858 ;  and  that  this  stock, 
with  other  rights  claimed  by  Charles  Newman,  were  ssbse- 
qnently  surrendered  to  the  company,  and  the  mortgage  boftds 
and  mortgages  executed  in  consideration  of  the  surrender. 

The  decree  of  the  Chancellor  will  be  reversed,  and  priority 
given  the  attaching  creditors  in  the  order  of  their  levies. 


Harral  Welliamb  t.  Rbuben  Willhttb. 

JvvncE  OF  THX  Pkaci.  EgttUy  jurisdieUon.  Cods,  |  4124.  ^IxieregL 
If  a  party  tender  the  purchase  money  for  a  tract  of  land,  and Jeteaad 
a  deed  in  pursuance  of  the  contract — but  the  vendor  is  unable,  at 
the  time,  to  make  the  title,  and,  therefore,  does  not  receive  the  money 
— he  cannot  charge  the  vendee  with  interest  from  the  date  of  the 
tender  until  the  title  is  made.  The  amount  being  under  fifty  doUan, 
the  justice  of  the  peace  or  court  trying  the  cause  can  hear  and  de- 
termine it  upon  principles  of  equity ;  and  a  court  of  equi^  would 
not  tolerate  such  a  demand. 


FROM  WHITE. 


This  cause  was  heard  before  Jndge  FriB,  at  the  January 
Term,  1869.    The  plaintiff  appealed. 
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Suirm.  TnuiiT,  for  dM  plamtif  . 

OoucB^  for  ike  defendnt. 

MoEiNNET,  J.)  delirered  the  opinion  of  the  Oonri. 

This  was  an  action  of  debt,  commenced  before  a  justice. 
The  gronnd  of  the  action  is  as  follows : 

Williams  sold  to  Willhite  a  piece  of  land  lying  in  White 
county,  for  the  consideration  of  $400,  and  execnted  a  bond 
for  title,  binding  himseli  to  conyey  the  same  on  payment  of 
the  last  instafaneat  of  the  purchase  money. 

Willhite  paid  $100  down,  and  executed  his  bill  single  for 
the  remaimng  $800y  payable  on  the  1st  of  January,  1856. 
At  the  maturity  of  the  note^  Willhite  ofiered  Williams  the 
money  in  discharge  thereof,  and  demanded  a  conveyance  for 
the  land ;  but  the  latter  replied  that  be  could  not  then  make 
a  title,  as  the  title  was  still  in  one  Mason*  Afterwards,  Wil- 
liams procured  a  conteyance  to  be  made  from  Mason  to  Will- 
hite ;  and,  thereupon,  the  latter  paid  Williams  $800,  the  prin- 
cipal of  said  note^  for  which  a  credit  was  entered,  dated  5th 
of  January,  1857.  Afterwards,  on  the  25th  of  July,  1857, 
this  suit  was  commenced  on  the  note,  to  recover  the  interest 
which  had  accrued  thereon  from  the  time  of  its  maturity.  The 
facts  were  agreed  upon,  and  submitted  to  the  determination  of 
the  Omrt ;  and  judgment  was  rendered  against  ihe  plaintiflf. 

We  think  the  judgment  is  correct.  By  sec.  4124  of  the 
Code,  it  is  provided,  that  ^'Any  justice  of  the  peace,  and  any 
Court  of  this  State,  before  whom  any  cause  may  be  pending, 
by  appeal  or  otherwise^  where  the  subject  metier  does  not  ex- 
ceed fifty  dollars,  shall  hear  and  determine  such  cause  upon 
principles  of  equity,  and  render  soeh  judgment  or  decree  as 
the  merits  of  the  case  may  require,  as  fully,  and  in  the  same 
manner,  as  Courts  of  Chancery/' 

Whatever  objection  might  have  been  urged  against  the 
judgment,  on  common  law  principles,  is  entirely  obviated  by 
this  provision  of  the  Code.    It  would  be  molt  inequitable  to 
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peimit  the  plaintiff  to  exact  intereH,  after  an  offer  to  pay  the 
money  when  it  fell  dne,  on  his  complying  with  the  condition 
of  his  bondy  which  he  then  failed  to  do :  a  Court  of  Equity 
would  not  tolerate  such  a  demand. 
Judgment  afiSrmed. 


R.  S.  Hollins  &  Co.  v.  H.  D.  Johnson. 

1.  Cebtiobasi  Am)  SuPXBflXDEAS.  Office  of  the  ivrita.  Confined  to 
the  grounds  stated  in  the  petition.  Siayor,  In  appUcationB  for  writs 
of  certiorari  and  supersedeas  by  a  stay  or,  to  bring  up  and  quash  an 
execution  against  bim,  the  grounds  presented  and  relied  on  in  the  pe- 
tition, unless  for  sufficient  cause  the  same  is  amended,  and  no  others, 
are  open  for  investigation. 

2.  JuDOMXirr.  May  be  rendered  on  the  juHice^s  docket.  It  is  not  essen- 
tial that  a  Judgment  rendered  by  a  justice  of  the  peace  should  be 
written  on  the  warrant.  It  is  sufficient,  and  the  judgment  is  valid, 
if  written  upon  the  docket  of  the  justice  rendering  the  judgment 


FROM  OVERTON. 


Verdict  and  judgment  in  favor  of  the  stayor,  at  the  Jan- 
uary Term,  1859,  Gardbnhirb,  J.,  presiding.  The  plaintiffs 
appealed. 

M.  M.  Brien  and  Jonbs,  for  the  plaintiffs. 

GooDPASTURB  and  HiLDRBTH,  for  the  stayor. 

Caruthers,  J.;  delivered  the  opinion  of  the  Court. 

On  the  8d  of  August,  1857,  a  judgment  was  rendered  by 
A.  M.  Garrett,  a  justice  of  the  peace  for  Overton  county,  in 
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favor  of  R.  S.  Hollins  k  Co.,  against  B.  S.  Windle  &;  S.  M. 
Eeeton,  for  9480.98.  This  judgment  was  entered  upon  his 
docket,  but  not  on  the  warrant,  or  any  other  paper.  Upon 
the  written  order  of  H.  D.  Johnson,  dated  on  the  4th  of 
Angnst,  1857,  he  entered  his  name  as  stayor  upon  his  docket. 
The  execution  issued  upon  this  judgment  against  the  defend- 
ants, and  Johnson,  as  stayor,  on  the  12th  of  May,  1858,  and 
levied  on  the  81st  of  the  same  month  upon  five  mules  of 
Johnson,  was  superseded,  upon  his  petition,  on  the  same  day. 

The  case  was  submitted  to  a  jury,  who,  as  the  record  states^ 
'^rendered  a  judgment  for  the  defendant."  This  is  all  that 
is  stated  as  to  the  action  of  the  jury,  and  there  is  nothing 
said  as  to  what  judgment  was  rendered  by  the  Court  upon  it. 
The  pluntiffs,  howeyer,  '^  moved  the  Court  for  a  new  trial,  and 
in  arrest  of  judgment,"  which  were  refused,  and  an  appeal  in 
error  by  the  plaintiffs. 

Without  regard  to  these  informalities  and  imperfections,  or 
any  questions  that  might  be  made  upon  them,  we  will  dispose 
of  the  case  on  the  grounds  upon  which  the  rights  of  the  par- 
ties must  depend.  The  questions  in  this  kind  of  cases  are  for 
the  Court,  and  if  he  calls  upon  a  jury  to  pass  upon  them,  it 
is  only  to  aid  him  in  arriving  at  conclusions.  In  cases  of  this 
description,  the  object  of  the  certiorari  is  not  to  obtain  a  new 
trial  upon  the  merits,  but  to  supersede  the  execution  upon 
other  grounds.  In  the  former  case,  the  office  of  the  certi(h 
rari  is  only  to  bring  up  the  case  for  a  new  trial,  as  if  an  ap- 
peal had  been  taken.  For  that  reason  good  cause  must  be 
shown  for  failing  to  resort  to  the  ordinary  remedy  by  appeal^ 
m  addition  to  merits.  But  here,  the  object  of  the  peti- 
tioner is  to  supersede  and  quash  the  execution  for  causes  con- 
nected with  the  merits ;  the  grounds  pursued  in  the  petition, 
and  no  others,  are  open  for  investigation.  The  petitioner 
points  out  such  grounds  of  objection  as  he  chooses  to  rely 
upon,  and  all  else  is,  by  implication,  admitted  to  be  right,  or 
other  objections  which  might  be  made,  are  waived  or  aban- 
doned. Let  this  case  illustrate  the  principle.  The  petitioner 
is  proceeded  against  as  stayor.    He  says  he  is  not  bound,  be- 
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<MbUBe  tli«re  was  no  JHdgmeiit  againet  his  princij^ls^  aiid  that 
is  indispengable  to  make  Mm  liable  as  stayor.  He  does  not 
Me  proper  to  object  to  the  sufBoiencj  of  his  order  to  the  ma^ 
istrato  to  render  him  liable.  He  is  not  bound  to  avail  himBetf 
of  that  objection,  thongh  it  tnay  exists  but  may^  if  he  choo86B| 
Waive  it.  If  the  ground  upon  which  he  places  his  case  in  his 
^wn  petition,  should  fail  him,  on  the  investigation,  he  will  not 
be  allowed  to  pass  out  of  his  petition,  and  stand  upon  some 
Other  objection,  of  which  his  petition  gives  no  notiocw  In  a 
proper  case,  he  might  be  allowed  to  amend.  But  where  that 
is  not  done,  he  must  be  confined  to  the  ease  made  in  his  peti- 
tion. 

The  single  ground  in  this  case,  upon  which  the  defendant 
sueceeded,  as  we  presume,  is  stated  in  the  short  but  clear  and 
pointed  instructions  given  by  the  Court  to  the  jury.  He 
charged,  ^^  that  the  order  for  stay  read  is  insufficient  to  bind 
Johnson,  and  it  is  not  sufficient  to  render  the  judgment  against 
him  valid.'*  There  was,  of  course,  nothing  left  for  the  jury 
to  decide.  But  that  is  not  material,  if  the  position  assumed 
by  the  Judge  is  correct,  and  upon  the  question  before  the 
Court. 

But  that  was  not  the  point  made  in  the  petition.  No  objec- 
tion was  made  to  the  authority  upon  which  his  name  was  en- 
tered as  stayer.  The  ground  stated  and  relied  upon  is,  *^  that 
there  is  no  such  judgment  as  that  (of  Sollina  ^  Co.  v.  Win- 
dU  ^  Keeton)  to  be  found,  as  he  is  informed  and  believes^ 
before  Garrett,  or  any  other  justice.  He  states,  that  Hollins 
and  others  did  sue  Windle  &;  Keeton  before  Garrett,  for  some 
amount — ^the  warrant  was  returned  for  trial  before  Garrett-^ 
%ttt  no  judgment  was  entered,  as  he  is  informed  and  believes, 
^n  the  warranty  or  written  out."  This  shows  very  clearly 
tiiat  the  idea  upon  which  the  petition  was  filed,  was,  that  a 
ludgment  was  not  valid  unless  written  upon  the  warrant.  We 
have  held  that  this  is  not  necessary,  but  it  is  sufficient  to  enteir 
it  upon  the  docket  of  the  justice.  That  is  proved  to  have 
been  the  case  in  this  instance.  The  petition  clearly  shows 
that  he  considered  himself  bound  as  stayor  if  there  was  a 
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good  and  Talid  judgment  against  the  principal  Windle  ft 
Keeton.  At  all  events,  he  makes  no  other  objection  to  his 
liability,  and  that  being  against  him^  he  most  be  held  bound, 
although  there  may  be  other  valid  objections  that  he  might 
have  taken  to  the  proceedings. 

In  the  case  of  McDowell  y.  Tumeyy  5  Sneed,  228,  it  is 
said  that,  ^^  the  office  of  the  petitioner  is  to  bring  to  the  notice 
of  the  Goiurt  the  grounds  upon  which  the  party  seeks  relief 
from  the  judgment  or  execution  complained  of." 

It  will  not  do  to  permit  stayers  to  eseape  upon  fbrmal  and 
unsubstantial  grounds,  after  having  delayed  the  judgment 
areditor  until  his  debtors  fail,  and  thereby  cause  the  loss  of 
honest  debts  that  could  otherwise  have  been  collected. 

Upon  the  whole,  we  are  of  opinion  that  the  only  ground 
upon  which  the  petitioner  could  rely  before  the  Court,  was 
agaiaat  him,  and  the  judgment  below  should  have  beeu  in 
lavor  of  the  plaintiffs,  and  the  petition  dismissed* 

We,  therefore,  reverse  the  judgSMat,  and  order  the  iupet- 
9edea$  to  be  discharged,  and  judgment  rendet ed  heve  agatnat 
the  petitioMr  and  his  sureties* 


Mitchell  Pbery,  Admr.^  ko.  v.  Winston  Hioh  et  al. 

.  Will.  CkmstrucUon.  Issue  of  female  9la/i>es.  No  right  to  slavee  be- 
queathed in  a  will  vests  in  the  legatees  until  the  death  of  the  testator ; 
ftnd  the  children  of  such  slayes,  bom  after  the  execution  of  the  will, 

'  but  before  the  testator's  death,  do  not  pass  under  the  will  to  the  lega- 
tees owning  their  mothers,  but  reoiain  the  property  of  the  estate. 

I  Same.  Same.  Same.  Heeiduary  dauae.  If,after  the  general  words, 
'*all  the  remainder  of  property,"  in  the  residuary  clause  of  a  will, 
there  is  an  enumeration  of  the  property  given,  this  enumeration  qual- 
ifies the  force  of  the  general  words,  and  restricts  the  residuary  clause 
to  the  things  specified. 
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ADVAVcsiCKirTS.  Legacies  to  be  accounted  for.  If  a  testator  die  in- 
testate as  to  part  of  his  estate,  and  his  next  of  kin  wish  to  share  any 
part  of  the  same,  they  are  required  to  account  for  any  advancements 
made  them,  by  him,  either  in  his  lifetime,  or  by  his  will. 


FBOM  SMITH. 


Appeal  from  the  decree  of  Chancellor  Bidlby. 

FnE,  GuiLDy  and  Moobeb,  for  the  complainant. 

Hbad  &  TuBKEBy  McLain,  and  SxoKXSy  for  the  defendants. 

WBiGHTy  J.,  delivered  the  opinion  of  the  Court. 

1.  The  Chancellor  decreed  that  the  children,  or  increase  of 
the  female  slaves  of  the  testator,  bom  after  the  execution  of 
his  will,  and  before  his  death,  did  not  go  to  the  respectiye  lega- 
tees, or  donees  of  the  mothers,  under  the  wilL  In  this  opin- 
ion we  concur.  As  the  will  did  not  begin  to  operate  until  the 
death  of  the  testator,  no  right  to  the  female  slaves,  the  moth- 
ers, vested  in  the  legatees  till  that  time  ;  they  remained  the 
property  of  the  testator,  who  was  entitled  to  all  the  profits 
arising  from  them ;  and,  consequently,  their  children,  the  ne- 
groes in  question,  were  the  property  of  the  testator  at  his 
death.  They  are  not  enumerated^  or  in  any  way  referred  to 
in  the  will.  Jones  v.  Jones  et  aZ.,  Con.  B.,  810 ;  Ook  et  aL 
V.  Cohj  1  Lrd.,  460 ;  2  td.  Eq.  B.,  246,  688 ;  8  Ird.  Eq. 
B-,  681. 

This  question  must  be  settled  by  the  true  import  of  the  will 
itself;  extrinsic  evidence,  as  to  the  meaning  of  the  language 
employed  by  the  testator,  being  inadmissible. 

2.  The  Chancellor  also  held,  that  as  to  these  slaves,  so  bom 
between  the  execution  of  the  will  and  the  testator's  death, 
they  did  not  pass  under  the  residuary  clause  of  the  will ;  but 
as  to  them  he  died  intestate,  and  that  they  were  distributable 
amongst  his  next  of  kin.    In  this  opinion  we  also  concur. 
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The  residuary  clause  is  as  follows:  '^AU  the  remainder  of 
property,  consisting  of  money,  notes,  accounts,  stock  of  every 
kind,  crop  on  Hand,  or  growing,  farming  utensils  of  every 
kind,  after  satisfying  the  demands  hereinbefore  provided,  I 
will  and  bequeath  to  my  aforesaid  nephews,  Mitchell  Perry 
and  James  T.  High,  to  be  equally  divided  between  them." 
The  demands  hereinbefore  provided  for,  as  used  in  the  above 
clause,  refer  to  the  testator's  debts,  funeral  expenses,  and  the 
cost  of  administering  his  estate,  for  the  payment  of  which  he 
had  made  provision,  in  the  first  clause  of  his  will,  out  of  the 
very  things  enumerated  in  the  residuary  clause.    Now  it  is 
obvious,  that  this  residuary  clause  does  not  refer  to,  or  carry 
the  slaves  of  the  testator  in  any  way.    As  authorities  decisive 
of  the  question,  we  need  only  cite  Olark  v.  Syman  et  aLj  1 
Dev.,  882;  Fraur  v.  Alexander  et  aZ.,  2  Dev.  Eq.  R.,  S48; 
Sinmt  et  al.  v.  QarreU  et  al.y  1  Dev.  &  Batt.  Eq.  R.,  898. 
There  is  nothing  in  Jamagin  v.   Oonwayj  2  Hum.,  50-58, 
against  this.    It  is  true,  the  words,  '^  all  the  remainder  of 
property,"  unless  qualified  by  something  else,  would  carry 
every  thing  not  previously  disposed  of.    But  here,  after  these 
general  words,  the  testator  gives  a  precise  description  of  the 
specific  things  given,  and  of  all  of  them,  to-wit,  eoneieting  of 
money  J  noteSj  accounts^  etoek  of  every  kindy  erop  on  hand,  or 
growing  J  and  fanning  uteneiU  of  every  kind.    This  enumer- 
ation qualifies  the  force  of  the  general  words,  and  restricts 
the  residuary  clause  to  the  very  things  specified. 

8.  So>  in  like  manner,  the  testator  died  intestate  as  to  the 
slaves  Qiles  and  Mary,  and  stock  in  the  Carthage  and  Harts- 
viUe  Turnpike  Company,  acquired  by  him  after  the  making  of 
his  will,  the  same  not  being  embraced  by  the  residuary  clause 
thereof.  And  so,  also,  in  regard  to  the  watch  and  gun ;  they 
are  undisposed  of  in  the  will,  and  the  Chancellor  decreed 
properly  as  to  all  of  them.  Davie  et  al.  v.  King  et\  al.y  2 
Ird.  Eq.  R.,  208. 

4.  The  decree  should  be  so  drawn  as  to  require  such  of  the 
next  of  kin  of  the  testator  as  may  wish  to  come  into  his  un- 
dbposed  of  estate,  to  account  for  any  advancements  made 
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them,  by  him,  either  in  his  lifetime,  or  by  hi£i  will.  The  de>- 
cree  is  silent  as  to  this,  and  we  take  it  fw  granted  the  Chaa- 
eellor  meant  to  have  the  inte$tate  prepay  so  distributed^ 

The  decree  of  the  ChanoeUor^  mth  this  modifieaUon,  is 
affinoed* 


S.  D.  MoRaijr  &  Co*  «.  PisicBKcue  Gojmuisu 

8TAT0B.  Jwiie$of  the  p&ace,  Wh^r^ sti>!^ mia^ he iakm^  Theofficeofa 
juBtioe  of  the  peace  is  Ihe  pla^e  where  he  perfqrma  the  official  act  of 
rendering  judgment;  and  if  he  accept  a  person  as  stay  security  at 
such  place,  although  it  may  not  be  his  ordinary  place  of  transactiog 
his  official  bufibiita,  tiie  liability  of  ^e  stayorb  ilMd. 


FBOM  OVBRTOK. 


Yerdiet  and  jndgaettt  ht  fator  of  the  sAayor^  at  the  May 
Term,  1869,  GtAXManoBM,  J.y  prosidiag^  The  plaiatib  ap* 
pealed. 

SwoPB,  for  A^  phdnAifik 

GooDPASTi^KS,  fortibe  defendant. 

Caruthiks,  J.,  deHvered  the  oj^hmmi  of  the  Court. 

On  the  2d  of  November,  1857,  a  warrant  was  issued  by  ft. 
N.  Coffee,  a  jastice  of  the  peace  for  Qyertoa  oonnty,  in  fayor 
of  S.  D.  Morgan  &;  Go.  against  Windle  &;  Keeton. 

On  the  next  day  they  acdmowledged  service,  aad  agreed  in 
writing  that  judgment  might  be  entered  against,  them  by  the 
^BNtice  for  $866.74.    The  justiee  accepted  tlie  coAfesfton  in 
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the  law  office  of  Attorney  Swope,  in  Livingston,  the  county 
seat  of  Overton.  This  was  some  fourteen  miles  from  his  res- 
idence, at  which  he  ordinarily  transacted  his  official  business, 
and  kept  his  docket  and  other  papers.  But  he  received  these 
papers  and  accepted  the  confession  in  this  case  as  aforesaid, 
but  did  not  enter  the  judgment  until  he  returned  home.  As 
the  parties  stepped  out  of  the  office  of  Mr.  Swope  upon  the 
pavement,  they  met  Coleman,  who,  upon  application  of  the 
defendants,  and  after  some  persuasion  by  them,  consented  to 
become  their  stayor,  and  was  accepted  by  the  justice,  who 
entered  his  name  as  such  upon  his  docket,  on  his  return  home, 
at  the  same  time  he  entered  the  judgment  by  confession. 

An  execution  having  been  issued  in  this  case  against  the 
defendants,  and  the  stayor,  Coleman,  upon  whose  property  it 
was  levied,  as  there  was  not  sufficient  property  of  the  defend* 
ants  to  satisfy  it,  he  obtained  this  super%edea9  upon  the  ground 
that  he  was  not  legally  bound  under  the  circumstances  stated. 
The  Court  being  of  that  opinion  quashed  the  execution.  The 
case  was  submitted  to  a  jury  upon  certain  issues,  and  the 
Court  instructed  them  that  the  stayor  was  not  bound,  because 
the  confession  of  judgment  and  acceptance  of  the  stay  was 
not  at  the  office  of  the  justice,  and  could  not  be  binding  and 
valid  at  any  other  place. 

The  case  of  Sinnegan  ^  Knox  v.  Jenee  Mee^  4  Sneed, 
35,  is  relied  upon  by  both  parties  in  the  argument*    In  that 
case  it  was  held  that  the  presence  of  the  stayor  before  the 
justice  at  the  time  his  name  was  entered  was  not  necessary  to 
bind  him,  but  that  it  was  only  required  that  he  should  acknowl- 
edge himself  as  security  for  the  stay  of  execution,  in  the 
presence  of  the  justice,  at  his  office^  and  be  accepted  by  him, 
though  it  were  subsequently,  and  after  he  had  left,  entered  by 
the  justice  upon  his  docket.     This  was  certainly  right,  and  is 
not^now  controverted ;  but  it  is  contended  that  was  not  done, 
in  this  case,  at  the  office  of  the  magistrate,  but  a  number  of 
miles  from  it.     There  is  a  certain  place  fixed  by  law  for  the 
Courts  to  transact  business,  but  none  for  justices  of  the  peace, 
except  that  it  must  be  at  some  place  within  their  county.    It 
28 
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IB  said  hj  bis  Honor  in  this  case,  and  so  argued  here,  that  the 
office  of  a  magistrate  is  his  ordinary  place  of  doing  business, 
and  where  his  papers  are  kept.  That  may  be  so  in  common 
acceptation,  but  certainly  it  is  not  exclusively  so  in  regard  to 
his  powers  and  the  validity  of  his  acts.  He  can  and  does 
perform  official  binding  acts  wherever  he  may  be,  in  his  county. 
He  is  an  officer  for  the  whole  county,  although  elected  by  and 
located  in  a  particular  civil  district. 

Nothing  more,  then,  is  intended  when  it  is  said  that  the 
agreement  to  become  stayor  must  be  made  before  him  at  his 
office,  than  that  it  must  be  at  the  place  where  he  performs  the 
official  act  of  rendering  or  accepting  the  confession  of  the 
judgment  which  is  to  be  stayed.  That  is  his  office  for  that 
purpose  and  occasion,  as  much  as  is  his  ordinary  place  of  doing 
business.  The  legal  effect  of  his  acts,  and  the  undertakings 
of  others  before  him,  are  as  binding  at  the  one  place  as  the 
other. 

The  judgment  of  the  Circuit  Court  will,  therefore,  be  re- 
versed, the  supersedeas  discharged,  and  judgment  rendered 
here,  under  the  Code,  against  the  petitioner  and  his  sureties. 


James  J.  Brown  et  al  v.  William  Cannon  et  al 

Will.  CouftmcHon.  The  testator  gave  to  the  cliildren  of  his  son  cer- 
tain lapds  and  slaves.  Said  property  and  its  increase,  or  the  proceeds 
of  the  slaves  and  farm,  were  not  to  be  subject  to  the  debts  of  the 
son,  but  to  go  wholly  to  the  support  of  said  children  and  their 
motluT,  At  the  death  of  said  son  and  his  wife,  said  land  and  slaves 
and  increai^c  was  to  be  equally  divided  between  said  children.  Trus- 
tees were  appointed  to  take  charge  of  and  manage  the  property,  with 
power  to  soil  and  re-invest.  The  testator  gave  hia  son  $500  and  a 
bed,  as  his  full  share  of  his  estate.  The  testator,  by  a  codicil  to  his 
will,  revoked  all  of  said  proviiions  of  bis  will,  except  the  slaves,  mea- 
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tioDing  Peter  in  the  codicil,  who  was  not  mentioned  in  the  will ;  and 
also  gave  $3000  in  lieu  of  the  tract  of  land.  Two  of  the  slaves  men- 
tioned in  the  codicil  were  levied  on  by  the  creditors  of  the  son. 
Held: 

1.  That  the  land  and  slaves  mentioned  in  the  will  were  given  to 
the  children  of  the  son,  subject  to  the  U8e  of  the  father  and  mother 
for  life ;  but  the  same  is  not  subject  to  the  debts  of  the  son. 

2.  That  the  interest  of  the  son  is  not  enlarged  by  the  codicil.  The 
dispositions  and  provisions  of  a  will  are  not  to  be  regarded  as  changed 
or  disturbed  by  a  codicil,  any  farther  than  is  absolutely  necessary  to 
give  proper  effect  to  the  latter. 

3.  The  only  effect  of  the  codicil  is  to  substitute  the  slaves  enume- 
rated for  those  bequeathed  in  the  will,  and  the  sum  of  $3000  for  the 
land.  It  does  not  change  the  character  of  the  title,  nor  the  tru.«t8 
attached  to  the  poperty. 


FROM  OVERTON. 


At  the  October  Term,  1859,  Chancellor  Van  Dyke  pro- 
nounced a  decree  for  the  complainants.  The  defendants  ap- 
pealed, 

MoHenry,  and  Brien  &;  Cox,  for  the  i^omplainants. 

W.  E.  B.  Jones,  for  the  defendants. 

Carutherb,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant,  Cannon,  having  executions  in  his  hands  as 
sheriff  of  Overton  county,  in  favor  of  the  other  defendants, 
for  a  large  amount,  against  the  complainant,  Jas.  J.  Brown, 
levied  the  same  upon  the  slaves,  Joe  and  Peter,  as  his  prop- 
erty. Whereupon,  this  bill  was  filed  by  the  debtor  and  his 
wife  and  children,  to  perpetually  enjoin  the  sale,  upon  the 
ground  that  said  slaves  were  not  the  property  of  said  James 
Jefferson  Brown,  but  that  of  his  children. 

The  question  depends  upon  the  construction  of  the  will  and 
codicil  of  Reuben  Brown,  made  in  the  State  of  Georgia,  in 
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the  year  1850.  The  third  clause  of  the  will,  so  far  as  it  relates 
to  this  property,  is  as  follows : 

**  I  have  heretofore  given  to  my  son,  James  Jefferson  Brown, 
in  cash,  and  good  property,  $2700,  and  in  addition  to  this 
amount,  I  give  to  his  children  the  following  property,"  (nine 
slaves,  by  their  names  and  ages,  including  Joe,  but  not  Peter.) 
<'  And  my  plantation,  called  and  known  as  the  ^  Good  Run 
Place,'  in  Monroe  county,  adjoinihg  Ben  Watkins*  and  Car- 
rey's lands,  containing  548  acres,  more  or  less/'  with  all  the 
stock,  tools,  &c.,  on  the  said  land.  '^And  all  the  above  prop- 
erty is  not  to  be  found  subject  to  my  son's  debts,  it,  nor  its 
increase,  nor  proceeds  of  saiil  slaves  nor  farm.  But  to  go 
wholly  to  the  support  of  his  children,  and  his  wife's  support. 
And  at  his  wife's  death,  and  the  death  of  my  son  James  Jef- 
ferson Brown,  then  all  the  above  property,  and  its  increase, 
is  to  be  equally  divided  between  my  son's  children."  After 
a  bequest  of  another  slave  to  a  grand  son,  he  proceeds  :  "  And 
having  the  utmost  confidence  in  John  H.  Thomas,  and  Jas. 
Jefferson  Brown,  of  Overton  county,  Tennessee,  I  do  consti- 
-tute  them  trustees  as  to  the  above  property  I  have  given  to 
my  son  J.  Jef.  Brown's  children,  and  his  wife,  for  their  sepa- 
rate support  and  my  son's."  He  then  provides  for  a  sale  of 
ftny  of  said  slaves  who  may  misbehave,  by  the  trustees,  who 
are  to  reinvest  the  proceeds  in  other  slaves,  and  proceeds : 
*'  Also,  I  give  to  my  son  Jas.  Jef.  Brown,  $500  in  cash,  to  be 
raised  out  of  my  estate,  and  one  good  bed,  furniture  and 
stead,  to  be  worth  $60,  and  when  he  receives  this  $500  and  the 
•bed,  that  is  to  constitute  his  full  share  of  my  estate,  and  he  is 
not  to  have  another  cent  of  my  estate." 

This  will  is  dated  in  January,  1850.  In  September,  of  the 
same  year,  a  codicil  is  attached,  which,  after  referring  to  his 
will,  its  date,  and  the  witnesses  to  it,  and  stating  that  he  is 
desirous  of  '^  altering  and  changing  a  devise  in  said  will,'' 
proceeds  as  follows : 

1.  ''  I  revoke  and  change  so  much  of  said  will  as  relates  to 
the  land  as  given  to  my  son  Jefferson,  and  all  other  devises 
And  bequests  whatsoever,  except  the  following  negroes,  vis : 
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Isaac,  Joe,  Siller,  PeteVy  Rachel,  Moses  and  his  wife  Rachel, 
Emeline,  Green  and  Daniel. 

2.  ^^  I  give  and  hequeath  to  mj  son  Jefferson,  $3000,  to  be 
paid  out  of  mj  estate,  in  lieu  of  the  lands  in  said  will." 

The  codicil  then  proceeds  to  make  some  reference  to  some- 
thing he  had  heard  as  to  the  intention  of  his  son  Jefferson  to 
**'  resist "  his  will,  by  setting  up  some  independent  claim  to  a 
portion  of  his  slaves,  and  provides,  -that  in  the  event  he  does 
so,  all  bequests  and  devises  in  his  favor  shall  be  revoked,  &c. 
This  part  of  the  codicil  does  not  reflect  any  light  upon  the 
question  of  construction  now  presented,  as  we  think,  the  con- 
tingency referred  to  not  having  occurred.  # 

By  the  will,  we  consider  it  very  clear,  that  the  slaves  and 
land  were  given  to  the  children  of  Jefferson,  incumbered  with 
the  use  for  life  of  their  mother  expressly,  and  the  said  Jeffer- 
son, by  implication.  To  secure  the  rights  of  the  children 
more  effectually,  trustees  were  appointed  to  protect  the  prop- 
erty, and  to  make  changes  in  certain  events.  The  property 
is  expressly  guarded  against  the  creditors  of  Jefferson.  The 
will  most  explicitly  limits  his  benefits  under  it  to  the  $500,  and 
bed  and  furniture. 

But  it  is  insisted  that  his  interest  in  the  slaves  is  enlarged 
by  the  codicil.  Though  this  argument  is  plausible,  we  think 
such  wa«  not  the  intention  of  the  testator.  The  rule  on  this 
subject  as  laid  down  in  1  Jarman  on  Wills,  160,  we  think  the 
correct  one ;  and  that  is,  that  the  dispositions  and  provisions 
of  a  will  is  not  to  be  regarded  as  changed  or  disturbed  by  a 
codicil,  any  further  than  is  absolutely  necessary  to  give  proper 
effect  to  the  latter. 

The  only  necessary  effect  of  this  codicil  is,  to  substitute  the 
slaves  therein  enumerated,  for  those  bequeathed  in  the  will, 
and  the  sum  of  $8000  for  the  land.  It  does  not  change  the 
character  of  the  title,  nor  the  trusts  attached  to  the  property. 

Construing  the  will  and  codicil  together,  as  we  must  do  un- 
der the  rule  stated,  the  effect  is  to  attach  to  the  bequest  of 
the  codicil  all  the  trusts  and  restrictions  of  the  will.     The 
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only  alteration  made,  is,  as  to  the  property  bequeathed ;  the 
ownership  remains  the  same.  The  title  to  the  property  in  the 
codicil,  then,  vests  in  the  children  of  Jefferson,  incumbered 
with  the  enjoyment  of  the  use  for  life  by  their  father  and 
mother. 

The  codicil  taken  by  itself,  would  indicate  that  the  land  and 
slaves  had  been  given  in  the  will  to  his  son  Jefferson.  But 
that  is  not  so,  and  it  is  only  by  reference  to  the  will  that  the 
codicil  can  be  properly  understood.  Looking  at  both,  how- 
ever, as  reflecting  light  upon  each  other,  and  viewing  the  true 
intention  of  the  testator,  all  difficulty  is  removed,  and  the  ap- 
par^t  inconsistency  obviated.  This  illustrates  the  wisdom 
and  absolute  necessity  of  the  rule,  that  in  asceitaining  the 
meaning  of  an  instrument,  all  its  parts,  and  even  other  writ- 
ings on  the  same  subject,  in  relation  to  the  same  matter,  are 
to  be  looked  to  and  examined  in  connection. 

It  is  true,  that  the  slave  Peter  is  not  named  in  the  will,  but 
that  can  make  no  difference,  as  the  title  to  him  passes  in  the 
codicil  with  the  others,  to  the  children,  and  is  connected  in 
like  manner  with  the  provisions  of  the  will. 

Neither  of  the  slaves  levied  upon  were,  therefore,  subject 
to  the  debts  of  Jefferson,  and  the  Chancellor  correctly  held, 
that  the  defendants  should  be  perpetually  enjoined  from  sell- 
ing them  for  the  satisfaction  of  their  executions,  against  him. 

The  decree  will  be  affirmed. 
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Thomas  T.  Crowder  v.  Charles  Denny. 

1.  Chancery  Jurisdiction.  Securities,  contribution  by.  If  two  or 
more  sureties  are  bound  for  the  same  principal  and  upon  his  default 
one  of  them  is  compelled  to  pay  the  money  or  perform  any  other 
obligation,  for  which  they  all  become  bound,  the  security  who  hai 
paid  the  whole  can,  in  a  Court  of  Equity,  compel  contribution  from 
all  the  others,  for  what  he  has  done  in  relieving  them  from  a  common 
burthen. 

2.  Same.  Same.  Remedy  at  law.  The  jurisdiction  conferred  upon 
Courts  of  Law  upon  this  subject,  as  well  by  the  ordinary  action  as 
by  motion,  does  not  affect  that  originally  and  intrinsically  belonging 
to  equity. 


FROM    WHITE. 


Chancellor  Van  Dyke  dismissed  the  bill  upon  demurrer,  at 
the  March  Term,  1858.     The  complainant  appealed. 

CoLMS,  for  the  complainant. 

Gardenhirb,  for  the  defendant. 

Wright,  J.,  delivered  the  opinion  of  the  Court, 

The  Chancellor,  in  this  case,  sustained  the  demurrer,  and 
dismissed  the  bill.  We  do  not  concur  in  this  decree.  Among 
other  grounds  of  equitable  relief,  the  bill  states  that  the  de- 
fendant is  justly  indebted  to  complainant  for  one-half  of  a 
judgment  in  the  Circuit  Court  of  White  county,  against  him 
and  defendant  and  one  G.  W.  Carter,  in  favor  of  the  State  of 
Tennessee,  for  one  hundred  and  thirty,  or  one  hundred  and 
fifty  dollars;  that  complainant  and  defendant  were  the  joint 
securities  of  said  Carter,  and,  as  such,  were  sued,  and  com- 
plainant has  paid  the  same,  and  defendant  is  liable  to  him  for 
contribution  for  one-half  of  the  same. 


860  NASHVILLE: 


Thomas  T.  Crowder  v.  Charles  Denny. 


This  makes  a  proper  case  for  relief  in  equity.  No  juris- 
diction is  better  established  than  that  of  contribution  between 
sureties,  who  are  bound  for  the  same  principal,  and,  upon  his 
default,  one  of  them  is  compelled  to  pay  the  money,  or  per- 
form any  other  obligation,  for  which  they  all  become  bonnd. 
In  cases  of  this  sort,  the  surety  who  has  paid  the  whole  is 
entitled  to  receive  contribution  from  all  the  others  for  what  he 
has  done  in  relieving  them  from  a  common  burthen.  1  Story's 
Eq.,  sec.  492.  And  the  jurisdiction  now  assumed  in  Conrts 
of  Law  upon  this  subject,  as  well  by  the  ordinary  action  as 
by  motion,  in  no  manner  affects  that  originally  and  intrinsi- 
cally belonging  to  equity.  1  Story's  Eq.,  §  64,  t,  496;  Sotue 
V.  Coekey  1  Ten.,  296. 

The  Chancery  Court  then  having  jurisdiction  as  to  this 
particular  transaction — ^if  there  were  other  matters  in  the  bill 
not  cognizable  in  a  Court  of  Equity,  or  as  to  which  the  com- 
plainant was  not  entitled  to  relief — the  defendant  should  have 
confined  his  demurrer  to  these,  and  not,  as  he  did,  have  taken 
a  demurrer  to  the  entire  bill.  By  so  doing  the  demurrer  lost 
its  effect  entirely,  and  the  defendant  became  bound  to  answer 
fully  as  to  all  the  matters  of  the  bill. 

This  view  of  the  case  makes  it  unnecessary  to  examine  the 
questions  arising  upon  the  other  portions  of  the  bill  asserting 
equity  jurisdiction  under  the  head  of  account  and  discovery. 

The  decree  of  the  Chancellor  will  be  reversed,  and  the 
cause  remanded  for  an  answer. 
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William  Wintok,  Adm'r,  &c.  v.  Jbssb  Eldribob. 

Iksoltxkt  EsTATis.  Distnfmtumof,  Vendor' b  lien,  AdmitiirtnUor.  The 
statutes  regulating  the  distribution  of  insolvent  estates  were  not  in- 
tended to  affect  liens  upon  any  part  of  the  property  of  the  estate, 
acquired  in  the  lifetime  of  the  deceased.  And  if  a  tract  of  land  be- 
longing to  an  insolvent  estate  is  sold  to  enforce  the  vendor's  lien,  the 
proceeds  of  which  do  not  satisfy  the  debt,  such  vendor  stands  upon  an 
equal  footing,  as  to  the  remainder  of  his  debt,  with  the  other  credi- 
tors, and  is  entitled  to  his/>ro  rata^  on  such  balance,  out  of  the  assets. 


FROM  OVBRTON. 


This  was  an  appeal  from  a  decree  pronounced  by  Chancellor 
Yak  Dtkb,  at  the  October  Term,  1859. 

JoNBS  and  Swope,  for  the  complainant. 

MgHbnry,  for  the  defendant. 

Garuthbrs,  J.,  deliyered  the  opinion  of  the  Court. 

This  bill  was  filed  under  the  insolvent  laws,  against  the  cred- 
itors, for  the  administration  of  the  estate  of  Sherod  M.  Kee- 
ton,  by  his  administrator.  It  is  brought  before  us  upon  a  sin- 
gle question,  in  relation  to  the  claims  of  Eldridge  against  the 
estate,  on  his  appeal  from  the  decree  of  the  Chancellor. 

The  debt  to  Eldridge  was  the  consideration  for  a  tract  of 
land  sold  to  Eeeton,  a  short  time  before  his  death,  for  which 
he  held  a  bond  for  title,  upon  the  payment  of  the  price.  This 
debt,  amounting  to  $2,479.40,  according  to  the  report  of  the 
Master,  was  declared  to  be  a  lien  upon  the  land,  and  for  the 
satisfaction  of  which  it  was  decreed  to  be  sold,  and  was  sold 
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for  S2,310,  and  bought  by  Eldridge,  leaving  a  balance  due  to 
him  as  a  creditor.  It  was  insisted  by  the  other  creditors,  and 
so  held  by  the  Chancellor,  that  Eldridge  should  be  postponed 
in  the  distribution  of  the  assets,  as  to  the  balance  of  his  claim, 
until  the  other  general  creditors  should  be  made  equal  with 
him,  in  proportion  to  the  amount  of  their  debts,  respectively. 
That  is,  that  he  should  account  for  the  $2,340,  before  he 
could  receive  any  more  of  the  assets.  In  this,  we  think  his 
Honor  erred.  It  would  deprive  this  creditor  of  the  legal  ad- 
vantage of  his  lien,  and  place  him  on  the  same  footing  with 
the  general  creditors. 

We  have  settled,  in  the  case  in  1  Sneed,  354,  that  the  stat- 
utes regulating  the  distribution  of  insolvent  estates,  were  not 
intended  to  affect  liens,  upon  any  part  of  the  property  of  the 
estate,  acquired  and  fixed  in  the  lifetime  of  the  deceased. 
These  rights  continue  as  if  there  had  been  no  death,  and  no 
statutes  on  the  subject,  so  far  as  their  priority  of  satisfaction 
is  concerned.  The  property  on  which  the  lien  exists,  goes 
into  the  estate  incumbered  with  the  lien  debts.  Or  more  cor- 
rectly speaking,  it  is  only  what  remains  after  the  discharge  of 
the  incumbrance,  that  goes  into  the  fund  for  distribution. 

From  this,  it  must  necessarily  follow,  that  the  appropriation 
of  the  property  to  the  satisfaction  of  the  debt  for  which  it  is 
bound,  cannot  in  any  way  affect  the  rights  of  the  favored 
creditor  to  participate  equally,  as  to  any  other  debt  he  may 
have,  in  a  pro  rata  distribution  of  the  assets,  with  all  other 
general  creditors.  His  remaining  claim  is  as  meritorious  as 
theirs,  and  can  in  no  way  be  affected  by  the  enforcement  of 
his  distinct,  independent  right  of  lien. 

Another  question  is  suggested  in  relation  to  $1,100  of  the 
debt  of  Eldridge.  When  the  trade  was  made,  Keeton  was  to 
pay  $1,100  of  the  $2,500,  in  a  negro  woman ;  but  afterwards, 
and  before  the  delivery  of  the  slave,  it  was  agreed  that  that 
part  of  the  trade  should  be  rescinded,  and  the  said  sum  of 
$1,100  was  included  in  a  separate  note,  which  contained  this 
clause,  ^'  This  note  is  given  for  land,  and  the  same  is  to  stand 
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bound  for  the  purchase  money."  There  can  be  no  doubt  but 
that  this  was  as  much  a  lien  upon  the  land,  as  the  note  for  the 
other  portion  of  the  consideration,  or,  as  if  it  had  been  given 
in  the  first  instance. 

The  decree  on  the  point  presented  will  be  reversed,  and  the 
case  remanded. 


James  H.  Beason  v.  John  Porterfield. 

Redemption.  Equitable  inter  eat.  Chancery  sale.  Although  an  equita- 
ble interest  may  be  as  much  subject  to  redemption  as  a  legal  interest ; 
yet,  the  purchaser  of  land  at  a  Chancery  sale  acquires  an  equitable 
title,  upon  the  implied  condition  that  the  purchuj^e  money  should  be 
paid  at  the  time  stipulated — the  payment  of  the  consideration  is  essen- 
tial to  complete  the  equity ;  and  if  the  land  is  sold,  under  the  decree 
of  said  Court,  to  enforce  the  payment  of  the  purchase  money  the  land 
is  not  subject  to  redemption. 


FROM   FENTRESS. 


At  the  April  Term,  1859,  Chancellor  Van  Dyke  pro- 
nounced a  decree  for  the  complainant.  The  defendant  ap- 
pealed. 

W.  E.  B.  Jones,  for  the  complainant. 

F.  B.  FoGO,  for  the  defendant. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  to  enforce  a  supposed  right  of  redemp- 
tion, against  the  defendant,  to  a  tract  of  land  lying  in  Fen- 
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tress  county.  The  facts  of  the  case  are  as  follows :  By  a  de- 
cree of  this  Court,  made  at  the  December  Term,  1845,  in  the 
case  of  John  Mclver's  Admr.j  v.  HuddleBton  et  al.j  said 
tract  of  land  was  declared  subject  to  the  lien  of  the  vendor, 
for  the  unpaid  purchase  money ;  and  was  ordered  to  be  sold, 
unless  the  amount  due  were  paid  within  a  limited  time.  This 
not  being  done,  the  land  was  sold  by  the  Clerk  and  Master  of 
this  Court,  on  the  25th  of  July,  1846,  and  the  complainant 
and  one  Gwin  became  the  purchasers  thereof,  at  the  price  of 
9305,  for  which,  notes  with  security,  payable  to  the  Clerk  and 
Master,  at  one  and  two  years,  were  executed.  Said  sale  was 
reported  to  the  Court,  and  confirmed^  at  the  December  Term, 
1846 ;  and  it  was  ordered,  amongst  other  things  in  the  decree 
of  confirmation,  "  that  upon  payment  of  the  notes  given  for 
the  purchase  money,  the  Clerk  and  Master  shall  execute  a 
deed  to  the  purchasers,''  &c. 

Several  years  afterwards,  namely,  at  the  December  Term, 
1852-3,  of  this  Court, — the  purchase  money  still  remaining, 
in  part,  unpaid, — judgment  was  rendered,  on  motion,  in  this 
Court,  against  complainant  and  Gwin,  and  their  surety,  for 
$205,  the  balance  remaining  due.  On  this  judgment,  execu- 
tion issued,  and  was  returned  nulla  bona  as  to  all  the  defend- 
ants ;  and  at  the  December  Term,  1854,  a  further  decree  was 
made,  by  which  the  Clerk  and  Master  was  directed — if  the 
money  were  not  paid  into  the  office  by  a  day  fixed  in  the  decree 
— to  re-sell  said  tract  of  land ;  and,  on  receiving  the  purchase 
money,  to  execute  a  deed  to  the  purchaser,  and  award  a  writ 
of  possession. 

This  decree  was  not  obeyed ;  and,  on  the  25th  of  April,  1855, 
the  land  was  again  sold  by  the  Master,  to  Jane  Mclver,  for 
$257,  who  transferred  her  interest  under  the  purchase  to  the 
defendant,  Porterfield ;  and  the  purchase  money  having  been 
paid,  the  Master  made  a  deed  to  the  latter,  who  was  put  in 
possession  of  the  same  by  the  sherifil  on  the  8d  of  October, 
1855,  pursuant  to  the  decree  of  this  Court. 

Within  two  years  from  the  time  of  the  last  sale,  the  com- 
plainant— ^who  alleges  that  he  acquired  the  interest  of  Gwin 
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— ^tendered  to  the  defendant  the  amount  of  the  purchase 
money,  with  interest,  and  claimed  a  redemption  of  said  land, 
which  was  refused.  The  Chancellor  decreed  for  the  com- 
plainant. 

We  think  the  decree  is  altogether  erroneous.  The  mere 
statement  of  the  facts  is  enough  to  demonstrate  that,  upon 
the  familiar  principles  which  govern  the  discretion  of  a  Court 
of  Equity,  in  decreeing  a  specific  performance,  the  complain- 
ant is  entitled  to  no  relief.  It  is  conceded,  that  an  equitable 
interest  is  as  much  subject  to  redemption  as  a  legal  interest. 
But  the  position  assumed,  that  the  complainant,  by  his  pur- 
chase, acquired  an  equitable  title  to  the  land,  is  not  so  clear. 
True,  the  sale  was  confirmed,  but  this  was,  at  least,  upon  the 
implied  condition  that  the  purchase  money  should  be  paid  at 
the  time  stipulated ;  the  payment  of  the  consideration  was  es- 
sential to  complete  the  equity.  And  it  cannot  be  doubted  for 
a  moment,  that,  on  the  refusal  of  the  purchaser  to  complete  his 
purchase,  by  payment  of  the  money,  he  forfeited  his  inchoate 
right ;  and  it  was  proper  for  the  Court  to  order  a  re-sale  of 
the  land.  Nor  can  it  be  questioned,  that  the  inevitable  effect 
of  the  decree  of  December,  1854,  was  to  rescind  the  contract 
of  sale,  and  to  cut  off  all  right  on  the  part  of  complainant,  on 
his  failure  to  pay  the  money  as  therein  directed.  His  non- 
compliance, was  a  voluntary  abandonment  of  his  right.  In- 
deed, the  whole  question  is  concluded  by  that  decree ;  for,  by 
its  express  terms,  the  Master  was  required,  if  the  money  were 
not  paid  within  the  time  limited,  to  re-sell  the  land,  invest  the 
purchaser  with  the  title,  and  place  him  in  possession  thereof; 
all  which  was  done  accordingly. 

This  decree  must  be  regarded  as  a  final  and  conclusive  ad- 
judication of  the  question.  It  amounts  to  an  extinguishment 
of  the  complainant's  right ;  and  it  invests  the  defendant  with 
an  indefeasible  title  in  fee  simple. 

Consequently,  the  right  of  redemption  set  up  in  the  bill, 
has  no  foundation  to  rest  on. 

Decree  reversed,  and  bill  dismissed. 
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William  Earles  et  al.  v.  Nancy  Earles  et  ah 

Chancery  Practice.  Bill  dismissed  upon  motion,  or  hy  the  Chan- 
eellor.  A  bill  totally  wanting  in  equity  upon  its  face,  or  which  sbowg 
that  the  complainant  is  entitled  to  no  relief,  may  be  dismissed  upon 
the  motion  of  the  defendant,  or  by  the  Chancellor  of  his  own  accord. 
Such  a  bill  requires  no  answer,  and  its  dismissal  can  do  no  injury  to 
the  complainant. 

Statute  of  Limitations.  Resulting  trust.  Act  of  1716,  ch.  48,  {  9. 
Case  in  judf/ment.  A  resulting  trust  is  barred  by  the  act  of  1715,  ch. 
48,  J  9.  If  the  purchase  money  to  acquire  title  to  land  is  paid  by 
one  person,  but  the  title  made  to  another,  and  the  party  in  whom  the 
legal  title  is  vested  dies,  suit  to  establish  a  trust,  if  one  exists,  most 
be  instituted  within  seven  years  after  the  death  of  such  party,  or  the 
claim  will  be  barred  by  the  act  of  1716.  ^ 


FROM   WHITE. 


Chancellor  Van  Dyke  dismissed  the  cross-bill,  upon  demur- 
rer.    The  complainant  in  that  bill  appealed. 

Murray  and  Spurlock,  for  the  complainant. 

CoLMS,  for  the  defendant. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  Chancellor  dismissed  what  is  termed  the  cross-bill  upon 
demurrer.  In  this  he  committed  no  error,  for  which  we  deem 
it  our  duty  to  reverse.  If  that  provision  in  section  2934  of 
the  Code,  which  requires  the  demurrer  to  state  the  objection 
relied  on,  be  applicable  to  Courts  of  Chancery — and  which  we 
do  not   now  decide* — still,  a  bill  totally  wanting  in  equity 


»  See  the  case  of  Kirkman  j-  Ellis  v.  Snod^rass,  reported  in  this  yolume. 
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upon  its  face,  or  which  shows  that  the  complainant  is  entitled 
to  no  relief,  may  be  dismissed  upon  the  motion  of  the  defend- 
ant, or  by  the  Chancellor  of  his  own  accord.  Such  a  bill  re- 
quires no  answer,  and  its  dismissal  can  do  no  injury  to  the 
complainant. 

It  is  palpable  here,  that  complainants  are  entitled  to  no  re- 
lief. As  to  the  claim  to  the  $200  legacy  under  the  will  of 
Pleasant  Earles,  and  to  the  one-fifth  of  the  share  of  his  de- 
ceased child,  in  the  tract  of  land  in  dispute,  by  descent,  in 
right  of  their  father,  Martin  Earles,  the  same,  whatever  may 
be  the  value  of  complainant's  demand  thereto,  are  directly 
involved  in  the  original  suit,  and  may  be  very  well  investiga- 
ted and  settled  there,  and  the  cross-bill  is  wholly  useless. 

The  chief  object,  however,  of  what  is  termed  the  cross-bill 
is,  to  recover,  by  the  complainants,  as  the  heirs  of  Martin 
Earles,  one  hundred  of  the  two  hundred  acres  of  land,  of  which 
Pleasant  Earles  died  seized.  It  appears  that  fifty  acres  of 
this  land  were  purchased  by  Pleasant  Earles,  in  his  lifetime, 
of  Robert  Anderson,  and  the  deed  taken  in  his  name,  and  that 
the  other  fifty  acres  were  granted  to  him,  in  his  lifetime,  by 
the  State  of  Tennessee ;  and  that  in  the  year  1835  he  took 
possession,  and  retained  it  till  his  death,  in  the  year  1844 ; 
and  that  his  devisees — who  are  the  defendants  in  the  cross- 
bill— ^have  held  possession  ever  since.  The  complainants  al- 
lege that  though  the  title  was  thus  taken  in  the  name  of  Pleas- 
ant Earles,  yet,  that  in  truth,  the  purchase  money  to  acquire 
it  was  paid  by  their  ancestor,  Martin  Earles,  and  that  a  re- 
sulting trust  exists  in  their  favor  to  said  lands;  and  they 
seek  to  divest  the  title  to  the  same  out  of  the  devisees  of 
Pleasant  Earles. 

Without  considering  the  effect  of  the  first  and  second  sec- 
tions of  the  act  of  1819,  ch.  28,  upon  the  case,  complainants 
must  be  held  bound  by  the  act  of  1715,  ch.  48,  sec  9.  The 
bill  was  not  filed  until  the  29th  of  September,  1858;  and 
upon  well  settled  principles,  the  claim  could  not  be  enforced, 
unless  suit  were  brought  within  seven  years  after  the  death  of 
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Pleasant  Earles.  Smith  y.  Hickman's  SeirSj  Cooke,  330  ; 
Lewis*  Exr%  y.  Hickman's  Heirs^  et  al.^  2  Tenn.,  317. 

There  are  other  grounds  which,  as  it  seems  to  as,  are  eqnally 
deeisive  of  the  case,  bnt  we  need  not  consider  them. 

The  decree  of  the  Chancellor  will  be  affirmed. 


0.  BL  P.  Siifs  V.  Thomas  Eastland. 

Statute  ot  Limitations.  Effect  of  gueeesnve  poBsessions.  The  posses- 
sions of  successive  tenants  under  a  landlord  claiming  title  hy  entry 
only,  may  be  connected  so  as  to  create  the  bar  of  the  statute  of  limita- 
tions under  the  second  section  of  the  act  of  1819.  It  is  not  necessary 
that  a  single  tenant  should  have  held  possession  for  the  whole  term 
required  by  the  statute. 


PROM  WHITE. 


At  the  September  Term,  1858,  Gabdenhibb,  J.,  presiding, 
there  were  verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant appealed. 

CoLMB,  for  the  plaintiff  in  error. 

M.  M.  Brien  and  Samuel  Turnet,  for  the  defendant  in 
error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

In  this  action  of  ejectment  the  defendant  in  error  recovered 
below  the  land  claimed  in  his  declaration. 

The  only  question  made  by  the  plaintiff  in  error  that  we 
consider  material  to  notice  arises  upon  the  charge. 
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The  defence  mainly  relied  upon  below  was  the  statute  of 
limitations  operating  upon  a  possession  of  the  land  in  dispute 
for  more  than  seven  years,  under  William  Qlenn,  who  claimed 
it  by  entry.  The  proof  was  directed  to  that  point,  and  the^ 
case  made  out  by  several  witnesses  that  this  possessiom  was 
actual,  adverse,  and  continuous  for  the  term  required.  But 
it  was  by  several — some  four  or  more  successive  tenants — all 
claiming  under  the  title  of  Glenn,  which  was,  as  before  stated, 
only  by  entry.  Whether  this  proof  preponderated  over  that 
of  the  other  side,  on  this  question,  we  need  not  say,  as  it 
would,  in  any  event,  raise  the  question  for  the  jury,  under  a 
correct  charge  of  the  Court* 

The  charge  would  seem  to  be  contradictory,  as  it  is  copied 
into  the  record,  but  the  proposition  complained  of  is  distinctly- 
enough  announced ;  and  it  is,  that  the  possessions  of  succes- 
sive tenants  under  a  landlord  claiming  title  by  entry  only,, 
cannot  be  connected  so  as  to  create  a  bar  to  the  better  title. 
The  Court  correctly  states  that  possession  under  an  entry  for 
seven  years  will  not  confer  a  fee  simple  title  under  the  first 
section  of  the  act  of  1819.  But  as  a  consequence  of  this,  he- 
proceeds  to  state,  that  if  Glenn  and  his  heirs  placed  one  per- 
son in  possession,  who  held  for  part  of  the  seven  years,  and* 
then  put  in  another,  &;c.,  so  as  to  make  out  the  term,  this 
would  not  ereate  the  bar,  because  they  would  all  be  trespass-- 
ers,  and,  therefore,  their  possessions  could  not  be  united.. 
This  would  be  true,  if  they  were  wrong-doers.  But  they  were- 
not,  if  they  held  under  one  having  a  title  either  equitable  or 
legal,  and  whether  it  were  the  best  title  or  not.  He  was  asked 
to  charge,  that  in  such  a  case  as  that  assumed  to  be  made  out 
by  the  proof,  and  to  which  it  certainly  tended,  that  the 
plaintiff  would  be  barred  by  the  second  section  of  the  act  of 
1819.  But  he  refused,  and  thereby  clearly  showed  to  the 
jury  that  he  held  the  law  to  be  as  indicated  in  the  charge 
already  given ;  that  is,  that  no  bar  could  be  formed  under 
either  section  of  the  act  of  limitations,  by  successive  tenancies, 
under  an  equitable  title.  The  idea  of  his  Honor  seems  to 
have  been  that  it  was  necessary  to  sustain  this  defence,  that 
2t 


870  NASHVILLE ; 


Kirkman  &  Ellis  v.  David  Snodgnus,  Jr. 


the  claimant,  or  a  single  tenant,  should  have  held  possession 
for  the  whole  term  required  by  the  statute.  This  was  entirely 
erroneous.  It  can  make  no  difference  how  many  tenants  there 
may  have  been,  if  they  succeeded  each  other  so  as  to  leaye 
no  hiatus^  and  all  entered  and  occupied  under  the  same  title. 

The  entry  of  Glenn  was  a  special  one,  and  would  extend  the 
title  by  possession,  under  the  second  section,  to  the  extent  of 
its  calls  and  boundaries.     Ramuey  v.  Monroe^  8  Sneed,  329. 

For  this  palpable  and  material  error  in  the  charge,  the 
judgment  must  be  reversed,  and  a  new  trial  granted. 


Kirkman  &  Ellis  v.  David  Snodgrabs,  Jr. 

1.  Partkebship.  DisBoluUon,  Notice  io  previoua  deaUr9.  Fenons 
who  have  had  previous  dealings  with  a  firm  must  have  actual  notice 
of  its  dissolution  before  they  are  deprived  of  their  right  to  hold  all 
its  members  responsible  for  the  contract  of  one,  made  in  good  &ith, 
in  the  name  uf  the  firm. 

2.  Pleading.  Demurrer.  Plea,  Anetoer,  Code,  {2  4818,  4819,  4821. 
By  sections  4818  and  4819  of  the  Code,  the  defendant  in  a  suit  cannot 
avail  himself  of  a  want  of  jurisdiction  in  the  Court,  exisept  he  do  so 
by  plea  or  demurrer.  And  by  section  4821  the  filing  of  an  answer  la 
a  waiver  of  objection  to  the  jurisdiction  of  the  Court 

8.  Same.  Same.  Must  be  special,  CodCy  {  2984,  applies  io  all  Omirtg. 
By  section  2934  of  the  Code,  demurrers  for  formal  defects  are  abol- 
ished, and  those  for  substantial  defects  only  are  allowed ;  and  all  de- 
murrers shall  state  the  objection  relied  on.  The  provisions  of  this 
section  arc  general,  and  embrace  demurrers  in  all  Courts,  chancery 
as  well  as  law. 


FROM    WHITB. 


This  cause  was  heard  at  the  September  Term,  1859,  before 
Chancellor  Van  Dtkb. 
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Washington  and  Colm8,  for  the  complainants. 

Samuel  Turnst,  for  the  defendant. 

Weight,  J.,  delivered  the  opinion  of  the  Court. 

The  complainants,  who  were  merchants  of  the  city  of  Nash- 
ville, sold  and  delivered  to  the  firm  of  J.  k  D.  Snodgrass,  of 
Sparta,  in  White  county,  a  bill  of  goods.  This  firm  was  com- 
posed  of  Joseph  Snodgrass  and  the  defendant,  David  Snod- 
grass, jr.,  and,  at  the  time  of  the  purchase  of  the  goods,  were 
partners  under  the  firui  uiid  style  afore&aid.  A  portion  of  the 
goods  were  purchased  in  February,  1857,  and  other  portions 
in  March  and  April  of  the  same  year. 

On  the  14th  of  September  afterwards,  the  partnership  of 
Joseph  and  David  Snodgrass,  jr.,  was  dissolved,  but  no  notice 
of  the  dissolution  was  given  to  the  complainants.  The  debt 
for  the  goods  remaining  unpaid,  in  the  form  of  an  account 
upon  the  mercantile  books  of  the  complainants,  they,  in 
January,  1858,  sent  their  agent,  with  the  account,  to  Sparta, 
to  get  a  settlement  of  the  same  from  the  firm  of  J.  &  D.  Snod- 
grass, where  he  saw  Joseph  Snodgrass,  and  closed  the  account 
by  taking  the  note  of  the  firm,  payable  to  the  complainants, 
and  Tf  hich  they  now  hold.  At  the  time  of  taking  the  note  he 
receipted  the  account  by  the  note.  Joseph  Snodgrass  has 
since  died,  and  the  defendant  insists  he  is  not  liable  to  the 
complainants  either  for  the  payment  of  the  account  or  note, 
because  the  taking  of  the  note  extinguished  the  account,  and 
its  execution  created  no  liability  upon  him,  he  not  being 
present  at  the  time  it  was  made,  and  having  given  no  new 
authority  to  Joseph  Snodgrass  for  that  purpose,  and  the  co- 
partnership being  then  dissolved.  This  position  cannot  be 
maintained.  We  are  satisfied,  from  the  pleadings  and  proof, 
that  at  the  time  of  the  execution  of  the  note  neither  the 
complainants  or  their  agent  had  any  notice  whatever  of  i)fe 
dissolution  of  the  firm  of  J.  k  D.  Snodgrass,  but  acted  in  the 
belief  that  the  co-partnership  still  existed.    It  is  not  even 
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ebown  that  any  publication  of  the  dissolution  w&s  made  in  a 
gazette.  The  answer  of  the  defendant,  to  be  sure,  so  states ; 
but  there  is  no  proof  of  the  fact,  and  we  cannot  notice  it. 
But  even  if  such  a  publication  had  been  made,  it  would  avail 
the  defendant  nothing,  inasmuch  as  complainants  were  pre- 
vious dealers  with  the  firm,  and  entitled  to  actual  notice  of  its 
dissolution  before  thej  shall  be  deprived  of  their  right  to  hold 
all  its  members  responsible  for  the  contract  of  one  made  in 
good  faith  in  the  name  of  the  firm.  The  defendant  does  not 
pretend  that  any  such  notice  was  given  by  him  or  Joseph 
Snodgrass,  and  we  are  convinced  that  complainants,  in  fact, 
had  no  such  notice.  The  result  is  that  the  defendant  must  be 
held  bound  for  the  payment  of  the  note  in  the  same  manner 
as  if  the  firm  had  not  been  dissolved.  HutchinB  v.  The  Bank 
of  Tennessecy  8  Hum.,  418 ;  Hutehini  v.  SirMy  8  Hum.,  423 ; 
Hutchin%  v.  Hudson^  8  Hum.,  426. 

In  answer  to  this  it  is  said  complainants  have  a  plain  and 
unembarrassed  remedy  in  a  Court  of  Common  Law,  and  that 
their  bill  having  been  demurred  to,  the  same  should  have  been 
dismissed,  and  they  left  to  their  legal  remedy.  We  think 
their  remedy  at  law  was  complete;  but  the  demurrer  here 
cannot  be  of  any  service  to  the  defendant,  because  it  is  general 
in  its  terms,  after  the  form  of  a  general  demurrer  in  the 
English  chancery  practice,  and  does  not  state  the  want  of 
jurisdiction  as  the  ground  of  it.  By  secrion  2934  of  the  Code, 
demurrers  for  formal  defects  are  abolished,  and  those  only  for 
substantial  defects  are  allowed.  And  all  demurrers  shall  state 
the  objection  relied  on.  The  provisions  of  this  law  are  gen- 
eral, and  must,  in  reason  and  common  sense,  be  held  to  em- 
brace demurrers  in  all  Courts,  chancery  as  well  as  law.  By 
sections  4318  and  4319,  the  defendant  cannot  avail  himself  of 
a  want  of  jurisdiction  in  the  Court,  except  he  do  so  by  plea 
or  demurrer.  And  by  section  4321  the  filing  of  an  answer  is 
a  waiver  of  objection  to  the  jurisdiction  of  the  Court ;  and 
the  cause  shall  not  be  dismissed,  but  heard  and  determined 
upon  its  merits,  although  the  Court  may  be  6f  opinion  that 
the  matters  complained   of  are  of  legal  cognizance.      The 
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Chancellor  then  did  not  err  in  overruling  this  demurrer.  In- 
deed it  must  be  regarded  as  a  nullity;  and  the  defendant 
having  answered,  the  jurisdiction  of  the  Court  of  Chancery 
to  hear  and  determine  the  cause  became  perfect.  It  would 
be  most  unreasonable  notOj  after  these  parties  have  gone 
through  the  vexation  and  delay  of  a  trial  in  the  Court  of 
Chancery  and  in  this  Court,  to  permit  the  defendant  to  turn 
complainants  over  to  their  legal  remedy,  when,  if  he  had 
stated  in  his  demurrer  the  want  of  jurisdiction  as  the  ground 
of  it,  the  proper  forum  might,  at  once,  have  been  resorted  to. 
The  decree  of  the  Chancellor  will  be  affirmed. 


Pasohal  Maxn  v.  Thb  State. 

1.  JuROB.  How  impeached  after  verdict.  New  trial.  After  a  Juror  has 
made  himself  competent  by  examination,  in  a  criminal  case,  and 
elected  by  the  State  and  prisoner,  to  authorize  a  new  trial  on  tie 
ground  of  the  partiality  or  prejudice  of  such  Juror,  the  impeaching 
evidence  must  be  clear  and  satisfactory,  both  as  to  its  source  and  mat- 
ter, to  counteract  the  oath  of  the  Juror. 

2.  8am £.  Same,  How  impeaching  witnese  examined.  Practice.  When 
a  new  trial  is  asked  for,  in  a  criminal  case,  on  the  ground  of  partiality 
or  corruption  in  a  Juror,  the  Circuit  Judge  should  cause  the  impeach- 
ing witnesses  to  be  thoroughly  examined  in  open  Court ;  instead  of 
acting  upon  their  prepared  affidavits,  though  sworn  to  in  Court. 


VROM  WHITB. 


This  cause  was  tried  at  the  January  Term^  1859,  before 
Judge  Gardenhirb.    The  defendant  appealed* 

Samubl  Turnby  and  Snodorass,  for  the  plaintiff  in  error. 
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Head,  Attorney  General,  for  the  State. 
Caruthbrs,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  convicted  in  the  Circuit  Court  of 
White  county,  of  murder  in  the  first  degree,  urith  litigating 
circumstances,  for  killing  John  Fugate,  on  the  8th  day  of 
April,  1857.  The  Court  sentenced  him  to  the  penitentiary 
for  life.     He  appeals  to  this  Court  for  a  new  trial. 

The  proof  leaves  no  reasonable  doubt  upon  the  mind,  but 
that  the  defendant,  in  conjunction  with  his  brother,  Philip,  who 
has  escaped,  and,  perhaps,  another,  perpetrated  the  murder 
charged,  upon  the  highway,  for  plunder.  The  evidence  is  cir- 
cumstantial, but  when  taken  together,  the  mind  cannot  resist  it. 
The  facts  were  before  us  two  years  ago  in  the  case  of  Baker, 
who  has  since  died,  in  jail.  He  was  convicted  of  a  participation 
in  the  same  murder.  But  we  gave  him  a  new  trial  for  errors 
committed  in  the  selection  of  the  jury,  without  a  consideration 
of  the  merits.  It  may  be  said,  however,  that  the  proof  in 
this  case  is  much  more  convincing  and  conclusive  than  it  was 
in  that.  We  entertain  no  doubt,  from  the  evidence,  that  this 
defendant  is  guilty  of  a  cold  blooded  highway  murder,  and  we 
are  at  a  loss  to  see  upon  what  ground  the  jury  found  '^  miti- 
gating circumstances."  It  must  have  been,  merely j  to  save  life, 
or  because  they  thought  there  was  a  posBibility  of  innocence. 

This  offence  was  committed  before  the  Code  went  into  ope- 
ration. Then,  the  law  was  peremtory  upon  the  Court,  that 
the  punishment  of  death  should  be  commuted  for  confinement 
for  life,  where  mitigating  circumstances  were  found.  But,  by 
the  Code,  it  is  made  dUcretionary^  and  the  proper  exercise  of 
that  discretion  is  a  question  for  this  Court,  in  all  proper  cases. 
In  the  case  of  John  ^  Je%9e  Lewis  v.  The  State^  at  Knoxville, 
we  affirmed  the  judgment  of  the  Circuit  Judge,  rejecting  the 
recommendation  by  the  jury,  and  the  defendants  were  hung. 

Several  grounds  are  relied  upon  for  a  new  trial,  but  the 
principal  one  is  in  relation  to  the  incompetency  of  two  of  the 
jurors  who  tried  the  case.    They  were  impeached  after  the  trial. 
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hj  affidavits  as  to  their  conversations  and  opinions  before, 
showing  that  they  were  not  ^'impartial/'  but  deeply  preju- 
diced against  the  prisoner.  This  is  the  last  resort  of  the  worst 
criminals  since  the  Brakefield  case  in  1  Sneed,  245. 

That  case  was  intended  to  protect  innocence,  and  secure 
the  purity  of  the  jury  trial,  and  must  be  guarded  against 
perversion,  so  as  to  favor  the  escape  of  the  guilty.  It  is  easy 
to  see  that  when  all  other  hope  is  lost,  the  temptation  would 
be  almost  irresistible  upon  the  criminal,  as  well  as  his  friends, 
to  make  out  a  false  case  of  this  kind  to  avoid  the  heavy  pen* 
alty  of  the  law,  and  secure  the  chances  of  another  trial  or 
escape  from  custody.  The  death  of  one  witness  might  save 
the  worst  murderer.  These  considerations,  to  say  nothing 
about  the  vast  expense  to  the  State,  of  protracted  trials,  and 
the  delay  of  justice,  impose  upon  the  Courts  the  duty  of 
guarding  with  scrupulous  care  and  jealousy,  against  the  abuse 
of  this  rule. 

In  the  case  of  Workman  v.  The  State,  not  yet  reported, 
decided  at  the  last  term  at  Jackson,  we  held,  that  the  impeach- 
ing evidence  must  be  clear  and  satisfactory,  both  as  to  its 
source  and  matter,  ''to  counteract  the  oath  of  the  juror.'' 

It  should  be  remarked  further,  in  relation  to  this  mode  of 
getting  clear  of  a  verdict  of  guilty,  always  resorted  to  in  the 
last  extremity,  that  the  Circuit  Judges  should  cause  the  im- 
peaching witnesses  to  be  thoroughly  examined  in  open  Court, 
instead  of  acting  upon  their  prepared  affidavits,  though  sworn 
to  in  Court.  This  would  be  the  best  and  safest  practice  to 
avoid  imposition. 

John  Halterman  was  a  juror.  John  Swindle,  in  his  affida- 
vity  states,  that  previous  to  the  trial,  he  heard  Halterman  say 
to  Laban  Davis,  who  was  a  witness  for  the  State,  and  was 
talking  to  Halterman  about  the  case,  that  ''  \f  it  wa9  the  way 
he  understood  it^  defendant  ought  to  be  hung  as  high  as 
Haman  ;  so  high,  that  if  he  fell  from  the  gallows,  that  he 
might  sink  into  oblivion."  He  says  he  was  a  little  distance 
from  them,  and  he  may  have  been  speaking  about  Baker,  but 
he  thinks  it  was  the  defendant.     He  states  further,  that  he 
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heard  this  juror  examined,  and  he  said  he  had  formed  an 
opinion  from  rumor.  But  little  stress  is  laid  upon  this  case. 
He  was,  clearly,  not  incompetent. 

Lucus  Bronson  was  also  a  juror,  and  it  is  the  impeachment 
of  him  that  is  mainly  relied  upon.  Mrs.  Howard,  in  her  affi- 
davit, says,  that  sometime  in  the  spring,  before  the  trial,  she 
heard  Bronson  say  to  a  man  by  the  name  of  DeLancy,  that 
he  '^  thought  Mann  would  be  hung,  and  if  he  was  not  hung, 
he  ought  to  be." 

J.  T.  Howard  says,  that  he  "heard  Mr.  Stewart,  and  some 
other  gentlemen,  speaking'of  the  case  against  Baker  and  Mann, 
said  Bronson  came  in  and  said,  with  an  oath,  "  he  did  believe 
they  both  ought  to  be  hung.  Affiant  was  lu9y  at  work^  and 
if  he  said  more  at  that  time,  he  did  not  hear  it." 

W.  R.  Stewart  says  in  his  affidavit,  that  "  two  or  three 
weeke  before  the  trial,  in  his  shop,  he  heard  Bronson  speaking 
of  defendant  and  Jerry  Baker,  and  said,  *' J  believe  Baker 
and  Mann  ought  loth  to  he  hung.**  He  says  further,  that  he 
remarked  to  Bronson  that  ^^  he  did  not  know  what  he  was 
talking  about,"  and  he  said  no  more,  and  the  conversation 
ended. 

The  State  then  introduced  the  affidavit  of  Menshaw,  who 
proved  that  he  heard  both  the  jurors  examined  before  the 
Court,  before  they  were  presented  to  the  prisoner,  and  they 
stated  that  they  had  formed  and  expressed  opinions  from 
rumor. 

J.  P.  DeLancy  states  that  he  never  had  any  conversation 
with  Bronson  as  to  the  guilt  or  innocence  of  Mann,  in  the 
presence  of  Mrs.  Howard,  as  she  states  in  her  affidavit. 

Carrick  proved  that  "  W.  R.  Stewart  appeared  to  take  con- 
siderable interest  for  the  defendant;  Mrs.  Howard  ia  the 
wife  of  J.  T.  Howard,  and  he  is  the  partner  of  Stewart  in  the 
silver-smith  business,  in  Sparta ;  and  Stewart  has  been  jailor 
since  Mann  has  been  in  jail,"  but  ^'  he  would  give  him  credit 
on  his  oath  as  soon  as  any  man." 

It  is  shown  that  Bronson  lived  in  Sparta  when  Baker  was 
tried,  in  September,  1857,  and  a  short  distance  from  the  jail ; 


DECEMBER  TERM,  1859.  877 

Paschal  Mann  v.  The  SUte. 

but  Lowry  proves  that  he  was  sick  at  the  time,  and  unable  to 
go  to  the  court  house. 

This  is  the  whole  case,  and  the  question  is,  whether  the 
jurcr,  Bronson,  is  successfully  impeached,  so  as  to  authorize 
a  new  trial. 

From  the  fact  that  he  was  selected,  he  must  be  presumed 
competent.  To  overthrow  this,  a  clear  case  must  be  made 
out  against  it.  He  was  elected  by  the  defendant,  and  he 
must  show  a  stronger  case  against  him  after  trial,  than  would 
be  necessary  to  set  him  aside  before  he  was  selected.  All 
that  appears  in  these  affidavits,  is,  that  he  expressed  strong 
and  decided  opinions  against  the  prisoner.  That  would  not 
have  disqualified  him  in  the  first  instance,  if  they  were  formed 
from  rumor.  Our  decisions  are  so  numerous  on  this  subject 
that  the  question  in  every  aspect  has  been  settled.  But  the 
Brakefield  case  brings  up,  for  the  first  time,  the  question  now 
presented.  In  that  case,  it  did  not  appear  by  the  record,  that 
the  juror  impeached,  had  made  himself  competent  on  his  ex- 
amination, though  that  might  be  implied,  from  the  fact  that 
he  was  taken.  In  that  case  there  was  nothing  to  weaken  the 
force  of  the  impeaching  affidavits,  and  they  were  very  strong 
and  pointed. 

But  the  case  before  us  is  very  different.  It  is  proved  other- 
wise than  by  the  juror,  that  he  admitted  he  had  expressed  an 
opinion,  but  that  it  was  from  rumor.  The  three  affidavits  in- 
troduced against  him,  only  show  simply  that  he  did  express  an 
opinion  against  the  prisoner,  without  stating  the  source  from 
which  it  was  derived,  whether  from  having  heard  the  wit- 
nesses, or  from  the  facts  as  reported.  So  all  that  is  proved 
against  him  may  be  true,  and  yet  he  be  competent,  according 
to  the  rule  on  that  subject.  It  may  be,  that  all  the  juror  said 
in  these  loose  and  idle  conversations,  was  not^  recollected,  or 
stated  in  the  affidavits. 

It  will  be  seen,  also,  that  the  witnesses  are  not  unexcep- 
tionable themselves.  Stewart  was  the  jailor,  and  had  taken 
a  considerable  interest  for  the  prisoner.  The  other  witness, 
Howard,  was  his  partner,  and  the  third,  the  wife  of  Howard. 
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Without  saying  they  were  unworthy  of  credit,  it  is  enough 
that  they  vere  not  entirely  without  prejudioe.  In  a  case  like 
this,  where  we  can  see  from  the  facts  that  the  verdict  is  right, 
in  order  to  set  it  aside  upon  the  ground  that  a  juror  was  par- 
tial or  corrupt,  the  case  must  be  clearly  and  satisfactorily 
made  out,  by  witnesses  free  from  all  exception. 

The  judgment  will  be  affirmed,  and  the  prisoner  conveyed 
to  Ab  penitentiary,  there  to  remain  for  life* 


Bbnjamin  Bently  v.  L.  Hurxthal* 

JunoMEiTT.  When  void  cm  io  one  of  the  defendants.  Act  of  1851-2.  Code, 
I  4616.  By  the  act  of  1851-2,  the  provision  of  which  is  incorporated 
in  the  Code,  it  is  provided  that  no  judgment  or  decree  shall  be  re- 
verified  in  the  Supreme  Court  unless  for  errors  which  affect  the  merits 
of  the  judgment,  decision,  or  decree  complained  of:  And  under  thU 
rule  a  judgment  will  not  be  reversed  whi^h  u  valid  as  to  one  defend- 
ant, but  void  as  to  another,  upon  the  application  of  the  former.  The 
rule  that  a  judgment  is  an  entire  thing ^  and  therefore,  if  void  as  to 
one  party,  cannot  be  allowed  to  stand  as  to  any  of  the  other  parties, 
is  a  purely  technical  one,  and  falls  within  said  provision. 


FROM   CUMBERLAND. 


Judgment  was  rendered  in  favor  of  the  plaintiff,  at  the 
May  Term,  1858,  Goodall,  J.,  presiding.  The  case  was 
brought  up  by  writ  of  error. 

Gardenhirb,  for  the  plaintiff  in  error. 

CoLMS  and  Turnby,  for  the  defendant  in  error. 

McKiNKET,  J.,  delivered  the  opinion  of  the  Court. 
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BeDjamin  Bently  v,  L.  Hurzthal. 

This  is  a  writ  of  error,  prosecuted  by  Benjamin  Bently,  to 
reverse  a  judgment  of  the  Circuit  Court  of  Cumberland 
county,  recovered  by  the  defendant  in  error,  against  the  plain- 
tiff in  error  and  one  B.  F.  Bently,  jointly,  as  is  alleged. 

It  appears  that  an  action  of  debt  was  commenced  by  Hurx- 
thal  against  Benjamin  Bently  and  B.  F.  Bently,  jointly.  The 
summoiis  was  returned  executed  on  the  former,  and  ^^not 
found,"  as  to  the  latter.  Both  were  declared  against,  howev- 
er, and  throughout  the  record,  in  stating  the  case,  the  names 
of  both  are  continued.  In  the  verdict  it  is  stated,  that  the 
^^  defendants  "  owe  the  debt ;  and  the  judgment  of  the  Court 
is,  that  the  plaintiff  recover  of  the  ^'  defendant,"  &c. 

B.  F.  Bently  does  not  j<Mn  in  the  prosecution  of  this  writ 
of  error. 

It  is  insisted  for  the  plaintiff  in  error,  that  the  judgment, 
as  to  him,  is  erroneous ;  and  that  as  to  B.  F.  Bently,  it  is  ab- 
solutely void:  And  such  was  the  settled  course  of  decision 
previous  to  the  act  of  1851-2,  ch. — .  But  by  that  act  it  is 
declared,  among  other  things,  that  no  judgment  or  decree 
shall  be  reversed  in  the  Supreme  Court,  ''  unless  for  errors 
which  affect  the  merits  of  the  judgment,  decision,  or  decree 
complained  of."     See  Code,  sec.  4516. 

The  question,  then,  is,  does  the  error  assigned  affect  the 
merits  of  the  judgment,  so  far  as  Benjamin  Bently  is  con- 
cerned ;  for  B.  F.  Bently  does  not  complain  of  the  judgment, 
and  with  the  question,  as  to  him,  we  have  nothing  to  do,  at 
present. 

The  rule,  that  a  judgment  is  an  entire  things  and,  there- 
fore, if  void  as  to  one  party,  cannot  be  allowed  to  stand  as  to 
any  of  the  other  parties,  is  a  purely  teclinical  one.  A  judg- 
ment may  be  correct  in  all  respects  as  to  one  party^  and  alto- 
gether erroneous,  or  void,  as  to  another  joint  party,  as  in  the 
case  under  consideration ;  and  in  such  case,  there  is  no  suffi- 
cient reason  why  the  party  rightfully  charged  should  be  dis- 
charged, merely  on  the  ground  that  another  party  was  wrong- 
fully made  liable  by  the  same  judgment.  This  is  certainly 
the  just  and  common  sense  view  of  the  question,  at  least,  in 
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all  such  cases  as  the  present,  wbere  the  legal  liability  of  the 
parties  is  several^  as  well  as  joint,  and  either,  or  both,  may 
be  sued,  at  the  the  election  of  the  plaintiff. 

But,  without  reasoning  upon  the  subject,  it  is  sufficient  for 
us  to  say,  that  we  are  denied  the  power  to  reverse  for  mere 
technical  reasons,  not  affecting  the  merits  of  the  judgment. 
In  the  case  before  us,  the  merits  of  the  judgment  are  not  in 
any  respect  affected,  as  regards  the  party  now  complaining, 
by  the  alleged  error.  And,  perhaps,  the  proper  construction, 
upon  the  whole  record,  would  be,  that  the  verdict  and  judg- 
ment are  to  be  taken  as  having  been  rendered  only  against 
Benjamin  Bently,  the  party  regularly  before  the  Court  by 
proper  service  of  process;  rejecting  the  use  of  the  word 
*'  defendants,"  in  the  plural,  as  a  mere  clerical  error. 

The  result  is,  that  there  is  no  error  in  the  judgment,  and 
the  writ  of  error  will  be  dismissed. 


HuNRT  Gatbwood  V.  Gborgb  N.  Dbnton. 

1.  Sbt-otf.  When  allowed  againat  a  note  in  the  hands  of  an  endorsee. 
Act  of  1866-6.  Code,  \  2918-4.  The  law  on  the  subject  of  set-off 
was  materially  modified,  and  the  remedy  enlarged  by  the  act  of  1856-6, 
the  provisions  of  which  have  been  incorporated  into  the  Code.  By 
section  2918-4  of  the  Code,  any  equities  between  the  defendant  and 
the  original  party  under  whom  the  plaintiff  claims,  which  bylaw  have 
attached  to  the  demand  in  the  plaintiff's  hands,  and  for  which  the 
defendant  would  be  entitled  to  a  recovery  against  the  original  party, 
may  be  pleaded,  by  the  defendant,  by  way  of  set-off,  or  cross-action. 

2.  Sams.  Same.  Same.  All  that  is  requisite  to  entitle  the  defendant 
to  a  set- off  against  the  plaintiff,  who,  by  taking  the  note  after  it  is 
due,  holds  it  subject  to  every  equitable  defence  that  may  be  set  up 
against  the  payee,  is,  that  the  right  of  set-off,  or  cross-action,  is  fixed 
and  complete  in  the  defendant  previous  to  and  at  the  time  of  the  as- 
signment of  the  note,  and  could  not  be  resisted  by  the  original  party — 
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tbe  assignor.  No  special  agreement  between  the  payor  and  payee  be- 
fore  tbe  transfer,  is  necessary  in  order  tbat  tbe  rigbt  of  set«off  sbould 
attacb  to  tbe  note. 


FROM   FBNTRBSS. 


This  cause  was  heard  at  the  June  Term,  1859,  Gardbn- 
HIRB,  J.,  presiding.  Verdict  and  judgment  for  the  plaintiff. 
The  defendant  appealed. 

W.  £.  B.  JoNBS,  for  the  plaintiff  in  error. 
A.  A.  SwoPB,  for  the  defendant  in  error. 
McKiNNBT,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  before  a  Justice,  on  a  promissory 
note  for  (141,  made  by  the  plaintiff  in  error,  Henry  Gate- 
wood,  to  Benjamin  Gatewood,  on  the  13th  of  September,  1854, 
due  from  date ;  and  assigned  to  the  defendant  in  error  on  the 
24th  of  December,  1858. 

The  defence  relied  on  was  a  set-off,  which  the  Circuit  Judge 
lield  not  to  be  admissible,  as  against  the  assignee  of  the  note.. 

It  appears  that  on  the  8th  of  April,  1862^  Henry  Gate- 
wood  became  bound  as  the  surety  of  Benjamin  Gatewood,  for 
the  stay  of  execution,  upon  a  judgment  against  the  latter,  in 
favor  of  one  Evans,  for  the  sum  of  S148.50 ;  and  it  also  ap- 
pears that,  as  stayor,  he  was  compelled  to  pay  the  full  amount 
of  said  judgment  and  costs,  on  the  28d  of  April,  1857.  The 
amount  thus  due  to  the  defendant  from  Benjamin  Gatewood, 
at  the  time  of  the  assignment  of  the  note  to  Denton,  and  pre- 
vious thereto,  the  former  claimed  the  right  to  set-off  against 
said  note.  And  the  question  is— did  the  Court  err  in  refusing 
to  permit  this  to  be  done  ? 

The  law  on  this  subject  was  materially  modified,  and  the 
remedy  enlarged,  by  the  act  of  1855-6,  ch.  — ^  the  provisions 
of  which  have  been,  incorporated  in  the  Code.    By  section 
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2918-4,  it  is  provided,  that  "  any  equities  between  the  defend- 
ant and  the  original  party  under  whom  the  plaintiff  claims, 
which  by  law  have  attached  to  the  demand  in  the  plaintiff's 
hands,  and  for  which  the  defendant  would  be  entitled  to  a  re- 
covery against  the  original  party,"  may  be  pleaded,  by  the 
defendant,  by  way  of  set-off  or  cross-action. 

This  provision,  it  seems  to  us,  embraces  the  present  caae. 
At  the  tiiae  of  the  assignment  of  the  note  to  the  plaintiff,  the 
defendant  had  a  well  founded  right  of  action  against  the  as- 
signor, for  an  amount  larger  than  the  sum  due  upon  the  note, 
for  money  paid  as  his  security,  which  he  might  have  recovered 
by  action  of  debt,  or  assumpbit,  or  by  motion.  The  right 
thus  existing  had,  in  the  language  of  the  section  just  quoted, 
attached  itself  to  the  note  before  its  transfer  to  the  plaintiff; 
or,  in  other  words,  the  right  of  set-off,  or  cross-action,  was 
fixed  and  complete,  in  the  defendant,  previous  to  and  at  the 
time  of  the  assignment  of  the  note,  and  could  not  have  been 
resisted  by  the  original  party — the  assignor.  And  this  is  all 
that  is  requisite  to  entitle  the  defendant  to  a  set-off  against 
the  plaintiff,  who,  by  taking  the  note  after  it  was  due,  holds  it 
subject  to  every  equitable  defence  that  might  be  set  up  against 
the  payee. 

It  is  not  necessary  that  there  should  have  been  any  specif 
agreement  or  understanding  between  the  defendant  and  the 
payee,  that  the  debt  due  from  the  latter  to  the  former  should 
be  applied  in  discharge  of  the  note,  in  order  that  the  right  of 
set-off  should  attach  to  the  note ;  nothing  more  is  essential 
than  that  the  right  to  the  set-off  should,  by  law,  be  perfect,  as 
against  the  originul  party,  at  the  time  of  the  transfer. 

The  defendant  cannot,  of  course,  as  against  the  assignee, 
be  entitled  to  judgment  for  the  excess  of  his  cross-demand 
over  the  note  sued  on ;  all  he  can  claim  is,  that  his  demand 
shall  be  app'Kbd,  as  far  as  may  be  necessary,  to  extinguish 
the  note  sued  on ;  and  for  the  residue  be  must  look  to  the 
original  party. 

In  this  view,  the  Court  erred  in  rejecting  the  defendant's 
evidence  of  set-off.     Judgment  reversed* 
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John  S.  Page  v.  Timolbon  Graveks. 

ADMINI8TR1.TI0N.  Suit  onjudgmeni^  in/avor  of  an  adminUtraior,  rendered 
in  another  State.  Debet  and  detinet.  A  suit  may  be  maintained,  in 
the  debet  and  detinet,  on  a  Judgment  rendered  in  a  sister  Stute,  in  the 
name  of  an  administrator  appointed  in  such  State,  without  talcing 
out  letters  of  administration  in  this  State. 


FROM   FENTRESS. 


Verdict  and  judgment  for  the  plaintiff,  at  the  June  Term, 
1859,  Garbbnhieb,  J.,  presiding.     The  defendant  appealed. 

TuRNET  and  Hildreth,  for  the  plaintiff  in  error. 

A.  A.  SwoPB,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

We  perceive  no  error  in  the  judgment  of  the  Circuit  Court, 
in  this  case.  The  action  is  debt  upon  a  judgment  rendered  in 
the  Circuit  Court  of  Clinton  county,  in  the  State  of  Kentucky, 
in  favor  of  Cravens,  as  the  administrator  of  William  G.  Sab- 
ban,  deceased,  against  the  plaintiff  in  error — upon  a  cause  of 
action  which  accrued  in  the  lifetime  of  the  intestate.  The 
suit  in  this  State  was  properly  brought  in  the  debet  and  detinet 
by  Cravens  in  his  individual  capacity.  To  enable  him  to  do 
so,  no  letters  of  administration  in  this  State  were  necessary ; 
and  being  in  his  own  right,  the  naming  himself  administrator 
is  but  descriptio  personcBy  and  does  not  alter  his  character. 
Biddle  v.  Wilkins,  1  Pet.,  686 ;  Sunt  v.  Lyie^  6  Ter.,  412, 
417;  Braden  v.  Holhngaworthy  8  Hum.,  19. 

The  judgment  will  be  affirmed. 
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Henry  B.  Thompsok  v.  S.  B.  Dawson  et  dl. 

Waiykb.  Vendor^ 8  lien.  If  a  yendor  who  holds  a  lien  upon  land  for 
the  payment  of  the  purchase  money,  by  affirmative  acts  and  declara- 
tions, induces  the  belief,  on  the  part  of  a  subsequent  purchaser,  prior 
to  his  purchase,  that  he  renounces  or  abandons  his  lien,  it  is  a  waiver 
thereof,  and  the  vendor  cannot,  thereafter,  enforce  it,  to  the  prejudice 
of  such  purchaser. 


FROM    FENTRESS. 


Decree  for  the  complainant,  at  the  April  Term,  1857,  Van 
Dyke,  Chancellor,  presiding.     The  defendants  appealed. 

SwoPE  &  HiLDRETH,  for  the  complainant. 

Samuel  Turney,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  seeks,  bj  this  bill,  to  enforce  a  lien  sup- 
posed to  exist  in  his  favor,  as  vendor,  upon  a  lot  of  ground 
situate  in  the  town  of  Jamestown. 

The  record. presents  the  following  state  of  facts: 

In  the  year  1858,  John  Linder  sold  said  lot  to  one  North- 
rup,  and  executed  to  him  a  bond  for  title.  Northrup  sold  his 
equitable  interest  in  the  lot  to  Hildreth,  and  made  an  assign- 
ment to  him  of  said  title  bond.  Hildreth,  afterwards,  made  a 
verbal  sale  of  his  interest  in  the  lot  to  the  complainant, 
Thompson ;  and  the  latter,  on  the  26th  of  May,  1854,  sold  to 
Maxwell  and  Qoldston  for  $250,  for  which  a  note  was  made 
and  delivered  to  him.  Shortly  afterwards,  Maxwell  &  Gold- 
ston  sold  their  interest  in  the  lot  to  the  defendants,  Dawson 
&  Culver. 

No  written  assignment  of  Linden's  title  bond  was  made  to 
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eomplainant,  on  his  purchase  from  Hildreth ;  but^  at  the  re- 
quest of  complainant,  Ilildreth  assigned  said  bond  to  Max* 
well  and  Ooldston,  after  their  purchase  from  complainant. 

By  a  subsequent  arrangement  between  all  the  before  named 
parties,  including  the  complainant,  it  was  mutually  agreed  that 
Linder,  the  original  vendor,  (whose  purchase  money  had  been 
paid,)  should  execute  the  deed  for  the  lot  to  Dawson  and  Cul- 
ver ;  and  his  bond  for  title  being  surrendered,  he  conveyed  to 
them  accordingly. 

At  the  time  of  this  transaction,  the  principal  part  of  the 
purchase  money  due  from  Maxwell  and  Goldston  to  the  com- 
plainant, remained  unpaid ;  and  of  this  fact  Dawson  and  Cul- 
ver had  full  knowledge  at  the  time  of  their  purchase  of  the 
lot.  Some  considerable  length  of  time  after  the  conveyance 
of  the  lot  to  Dawson  and  Culver,  Maxwell  and  Goldston  (who 
were  silent  when  said  arrangement  for  the  conveyance  to  de- 
fendants was  entered  into)  failed  and  became  insolvent; 
whereby  the  complainant  was  unable  to  collect  the  balance  of 
the  purchase  money  due  from  them  for  said  lot.  And,  there- 
upon, he  brought  this  bill  to  subject  the  lot  to  the  satisfaction 
thereof,  upon  the  assumption  that  a  lien  existed  in  his  favor ; 
and  the  Chancellor  so  decreed. 

We  think  the  decree  is  erroneous.  Admitting  that  the  ven- 
dor has  a  lien  for  the  purchase  money  in  case  of  the  sale  of 
an  equitable  estate,  in  like  manner  as  the  sale  of  legal  estates ; 
and  admitting  further,  that,  upon  the  doctrine  of  the  case  of 
WiUmrn  v.  Spofford^  4  Sneed,  698,  the  transfer  of  the  title 
bond  to  the  complainant,  by  mere  dtlivertfj  was  sufficient  to  vest 
him  with  the  equitable  title,  upon  payment  of  the  purchase 
money,  as  fully  as  if  the  transfer  had  been  by  a  written  as- 
^ignment ;  and,  consequently,  that  a  lien  did  exist  in  his  favor ;. 
still,  we  are  of  opinion,  that,  under  the  circumstances  of  the 
case,  the  complainant  should  be  held  to  have  waived  such  lien* 

From  all  the  facts  of  the  case,  it  sufficiently  appears,  that,, 
at  the  time  of  the  purchase  of  the  lot  by  the  defendants,  the- 
complainant  was  perfectly  satisfied  with  the  personal  responsi- 
bility of  Maxwell  and  Qoldeton,  who  were  then  solvent.    And. 
25 
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neither  at  the  time  of  the  defendant's  purchase  of  the  lot  from 
Maxwell  and  Goldston,  of  which  complainant  had  full  knowl- 
edge ;  nor  at  the  time  when  they,  by  his  consent,  procured  a 
conveyance  of  the  legal  title  from  Linder,  did  he  pretend  to 
have  any  lien  on  the  lot.  But^  on  the  contrary,  his  conduct 
and  declarations  were  such  as  to  induce  the  defendants  to 
make  the  purchase,  and  accept  the  legal  title,  under  the  belief 
that  he  had  surrendered  all  claim  to  the  lot,  and  relied  solely, 
for  the  payment  of  the  purchase  money,  upon  the  solvency  of 
Maxwell  and  Goldston. 

All  other  considerations  aside,  it  may  perhaps  be  well 
doubted  whether  the  fact  that  his  consenting  that  the  legal 
title  of  the  defendants  should  be  perfected,  under  the  circum- 
stances, without  any  claim  or  reservation  of  lien  on  his  part, 
was  not  of  itself  a  waiver  of  his  lien.  But,  however  this 
may  be,  to  allow  him  to  set  up  a  lien,  in  view  of  all  the  facts 
of  this  case,  would  be  to  aid  him  in  the  commission  of  a  fraud 
on  the  defendants. 

We  are  not  to  be  understood  as  holding,  that  the  mere 
silence  of  the  complainants,  or  omission  to  assert  his  right 
in  express  terms,  would  have  prejudiced  his  lien.  The  ground 
on  which  we  place  ihe  waiver  is,  that  his  affirmative  acts  and 
declarations  in  regard  to  the  matter  were  sufficient  to  induce 
the  belief,  in  the  minds  of  the  defendants,  that  he  renounced 
the  lien. 

From  the  whole  case,  it  is  apparent  that  the  idea  of  an  ex- 
isting lien  on  the  lot  did  not  enter  the  mind  of  the  complain- 
ant, until  after  the  failure  of  his  immediate  vendees. 

The  decree  will  be  reversed,  and  the  bill  dismissed,  and  ih» 
cross-bill  also. 
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Rna  A.  Cope,  bj,  &c.  v.  John  Meeks  et  al. 
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PiNA  A«  GOPB,  BYy  &C.  €.  JOHK  MlBKS  et.  ah 

Husband  and  Win.  Deed  txeeuiedj  aUme,  ky  the  wife^  U  void.  Act  of 
1715,  cA.  28.  The  act  of  1715,  ch.  28,  substituted  a  deed,  Jointly  exe- 
cuted by  husband  and  wife,  and  acknowledged  in  the  form  prescribed, 
instead  of  the  cottmon  law  modes  of  conveyance,  and  in  no  other  way 
«an  the  wife's  freehold  estate  pass,  under  our  law.  It  ia  indispeosabla 
that  the  husband  shall  be  a  party  to  his  wife's  conveyance :  if  not,  the 
aame  is  a  nullify. 


FROM   ORUKPT. 


At  the  September  Term,  1858,  Chancellor  Rtdlby  pro- 
nounced a  decree  for  the  complainant  The  defendants  ap- 
pealed. 

Frazibr,  for  the  complainant. 

HiCKERSON,  for  the  defendants. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Courts 

The  complainant,  who  is  a  married  woman,  brought  this 
bill,  by  her  next  friend,  to  set  aside  a  conveyance,  alleged  to 
have  been  obtained  from  her  by  fraud,  of  her  interest  in  the 
real  and  personal  estate  of  her  deceased  father,  Thomas  Saun- 
ders, late  of  Orundy  county. 

The  proof  shows,  that  the  defendant,  William  Cope,  the 
husband  of  complainant,  agreed  to  sell  to  the  defendant,  Meeks, 
his  wife's  interest  in  said  estate,  including  both  the  realty  and 
personalty,  for  the  consideration  of  9^00.  For  which  Meeics 
executed  to  him  his  notes,  except  some  small  amount  paid  in 
hand. 

A  joint  deed  from  Cope  and  wife  to  Meeks,  for  the  wife*s 
undivided  interest  in  the  estate,  was  prepared,  and  the  wife's 
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sigoatore  to  the  same  was  procured,  at  a  distance  from  home, 
and  in  the  absence  of  her  hnsband,  under  circumstances  which 
are  calculated  to  excite  strong  suspicion  as  to  the  fairness  of 
the  transaction.  But  for  some  reason,  not  disclosed  in  the 
record,  the  husband  did  not  execute  said  deed.  And  eo  far 
as  we  are  informed,  the  contract,  as  to  him,  rests  merelj  in 
parol.  The  clerk's  certificate  of  the  wife's  acknowledgment 
and  priyy  examination,  in  the  usual  form,  is  upon  the  deed  : 
and  it  seems  to  have  been  registered  some  two  years  after- 
wards. 

The  complainant's  share  of  the  real  estate  has  not  been  laid 
off;  and  her  distributive  portion  of  the  personalty  remains  in 
the  hands  of  the  administrator. 

Passing  by  the  question  of  fraud,  we  proceed  to  inquire 
whether  this  conveyance  by  the  wife  alone,  is  of  any  validity 
or  effect. 

By  the  common  law,  the  conveyance  of  a  feme  eavert,  ex- 
cept by  matter  of  record,  was  absolutely  void.  The  only 
modes  in  which  she  could  convey  her  real  estate,  were  by  fine 
and  common  recovery.     2  Kent's  Com.,  150. 

These  methods  of  passing  the  freehold  estate  of  the  wife, 
were  never  in  use  in  this  State.  The  act  of  1715,  ch.  28, 
substituted  a  deed,  jointly  executed  by  husband  and  wife,  and 
acknowledged  in  the  form  prescribed,  instead  of  the  common 
law  modes  of  conveyance :  and  in  no  other  way  can  the  wife's 
estate  pass,  under  our  law.  It  is  indispensable  that  the  hus- 
band shall  be  a  party  to  his  wife's  conveyance.  She  has  no 
power,  under  the  statute,  to  convey  by  her  own  deed ;  and 
such  a  conveyance  is  simply  a  nullity.  2  Kent's  Com.,  154 ; 
2  Story's  £q.  Jur.,  sees.  1891, 1392  and  notes.  The  reason 
why  the  husband  was  required  to  join  with  his  wife  in  the  con- 
veyance was,  that  his  assent  might  appear  upon  the  face  of 
it,  and  to  show  he  was  present  to  protect  her  from  imposi- 
tion.   Ibid.  152. 

What  effect,  if  any^  this  deed,  if  acquiesced  in,  might  have 
in  possible  contingencies  that  might  happen  in  future,  we 
meed  not  stop  to  inquire*    It  is  sufiicient  for  the  present  case 
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to  sajy  that,  being  resisted,  it  is  wholly  inoperative;  and, 
conseqaentlyy  interposes  no  obstaele  to  the  relief  soaght  bj 
Che  bill. 

D/cree  affirmed* 


Hiram  A.  Drbnvon  v.  E.  S.  Smith. 

Etidevcc.  Wkftn  the  admiuiofu  or  declarationM  of  the  fusignor  of  a 
contract  admissibU.  Admissions  or  declarations  made  by  the  assignor 
of  a  personal  contract,  or  chattel,  preirious  to  the  assignment,  while 
he  If  the  sole  proprietor,  and  when  the  assignee  must  recover  through 
the  title  of  the  assignor,  are  admissible  as  evidence  against  the  as- 
signee. 

Sauk.  Same.  Identitif  of  interest  This  rule  applies,  onl}*,  where 
there  is  an  identity  of  interest  between  the  assignor  and  assignee. 
l^huB,  the  declarations  of  a  former  holder  of  a  promissory  note  nego- 
tiated before  it  was  over  due,  showing  that  it  was  given  without  con- 
sideration, though  made  while  he  held  the  note,  are  not  admissible 
a«;ainst  the  endorsee ;  but  in  an  action  by  the  endorsee  of  a  bill  or 
note  dishonored  before  it  was  negotiated,  the  declarations  of  the  en- 
dorser, made  while  the  interest  was  in  him,  are  admissible  evidence 
Ibr  the  defendant. 


FROM  WILSON. 


This  eaose  was  heard  at  the  May  Term,  1859,  Davidson, 
J.,  presiding.  Verdict  and  judgment  for  the  plaintiff.  The 
defendant  appealed. 

W.  L.  Martin,  for  the  plaintiff  in  error. 

Jordan  Stokbs  and  E.  J.  Golladat,  for  the  defendant  in 
error. 


890  NASHVILLE: 


Hiram  A.  Drennon  v.  £.  &  Smith. 


Wright,  J.,  delivered  the  opinion  of  the  Coart. 

Smith  sned  Drennon,  by  warrant  before  a  Justice  of  the 
Peace,  upon  a  note  under  seal,  for  thirty-five  dollars,  executed 
by  him,  on  the  17th  of  December,  1855,  payable  to  W.  M. 
Carpenter,  one  day  after  date,  and  by  him  endorsed  to  the 
plaintiff,  Smith.  The  case  was  taken  to  the  Circuit  Court  by 
appeal,  and  upon  the  trial  the  defendant  proved  by  one  Nel- 
son, that  at  the  date  of  the  note  he  was  a  Justice  of  the  Peace 
of  Wilson  county,  that  Carpenter,  to  whom  the  note  was  pay- 
able, was  a  constable — ^that  Carpenter  came  to  his  house  and 
got  some  executions  against  Drennon,  in  favor  of  Witty — 
that  at  the  time  he  procured  the  executions,  he  asked  the  wit- 
ness if  it  would  be  any  harm  for  him  to  make  an  arrangement 
with  Drennon,  by  which  Drennon  should  pay  him  for  holding 
up  the  executions  until  he  returned  from  a  trip  down  the  river 
with  some  timber.  He  told  Carpenter  he  thought  not.  The 
defendant  then  offered  to  prove  by  this  witness,  that  a  day  or 
two  afterwards,  Carpenter  told  him  that  he  had  taken  Dren> 
non's  note  for  $80,  or  $35,  and  he  had  agreed  to  wait  until  he 
returned.  This  was  objected  to,  and  the  objection  sustained 
by  the  Court. 

The  defendant  then  proved  by  W.  6.  Robertson  that  he 
made  a  settlement  between  Drennon  and  Carpenter  after 
Drennon's  return  from  his  trip  down  the  river,  and  that  the 
executions  in  favor  of  Witty  were  settled  and  paid  in  that 
settlement,  and  that  the  note  in  controversy  had  not  then  been 
transferred.  And  he  then  offered  to  prove  by  this  witness^ 
that  at  the  time  of  the  settlement  the  note  was  spoken  of,  and 
it  was  agreed  between  Drennon  and  Carpenter,  that  it  had 
been  given  in  consideration  that  Carpenter  would  indulge 
Drennon  on  the  executions  in  favor  of  Witty ;  but  this  waa 
also  objected  to,  and  the  objection  sustained  by  the  Court. 

In  these  rulings  of  the  Circuit  Judge  there  is  error.  It  is 
not  contended  that  the  proof  offered,  if  believed,  would  not 
constitute  a  valid  defence  to  the  note,  as  between  the  maker 
and  payee.     And  it  cannot  be  maintained  here,  that  the  plain* 
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tiff  occupies  any  higher  ground  than  does  Carpenter,  from 
whom  he  acquired  the  note — he  having  taken  the  same  after 
it  was  past  due  and  dishonored,  and  the  declarations  of 
the  endorser  having  been  made  while  the  interest  was  in 
him.  In  such  a  case  they  are  admissible  evidence  for  the  de- 
fendant, and  derive  their  value  and  legal  force  from  the  rela- 
tion of  the  party  making  them  to  the  property  in  question, 
and  are  taken  as  parts  of  the  res  gestcBy  and  may  be  proved 
by  any  competent  witness  who  heard  them,  without  calling  the 
party  by  whom  they  were  made,  and  whether  he  be  competent 
or  not.  The  question  is,  whether  he  made  the  statement,  and 
not  merely  whether  the  fact  is  as  he  admitted  it  to  be.  Its 
truth,  where  the  admission  is  not  conclusive,  (and  it  seldom  is 
so,)  may  be  controverted  by  other  testimony ;  even  by  calling 
the  party  himself,  when  competent ;  but  it  is  not  necessary  to 
produce  him,  his  declarations,  when  admissible  at  all,  being 
admissible  as  original  evidence,  and  not  as  hearsay.  Thus, 
the  admissions,  or  declarations,  made  by  the  assignor  of  a  per- 
sonal contract,  or  chattel,  previous  to  the  assignment ^  while 
he  remains  the  sole  proprietor^  and  where  the  assignee  must 
recover  through  the  title  of  the  assignor,  and  succeeds  only  to 
that  title  as  it  stood  at  the  time  of  the  transfer,  are  admissible 
evidence  against  the  assignee.  In  such  a  case,  he  is  bound  by 
the  previous  admissions  of  the  assignor,  in  disparagement  of 
his  own  apparent  title.  But  this  is  true  only  where  there  is 
an  identity  of  interest  between  the  assignor  and  assignee ; 
and  such  identity  is  deemed  to  exist,  not  only  where  the  latter 
is  expressly  the  mere  agent  and  representative  of  the  former, 
but  also  where  the  assignee  has  acquired  a  title  with  actual 
notice  of  the  true  state  of  that  of  the  assignor,  as  qualified 
by  the  admissions  in  question,  or  where  he  has  purchased  a 
demand  already  stale,  or  otherwise  infected  with  circumstances 
of  suspicion.  Thus,  also,  the  declarations  of  a  former  holder 
of  a  promissory  note,  negotiated  before  it  was  over-due,  show- 
ing that  it  was  given  without  consideration,  though  made  while 
he  held  the  note,  are  not  admissible  against  the  endorsee ;  for 
the  right  of  a  person,  holding  by  a  good  title,  is  not  to  be  cut 
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down  by  the  acknowledgment  of  a  former  holder,  that  he  had 
no  title.  But  in  an  action  by  the  endorsee  of  a  bill,  or  note, 
dishonored  before  it  was  negotiated,  the  declarations  of  the 
endorser,  made  while  the  interest  was  in  him,  are  admissiblo 
in  evidence  for  the  defendant.  1  Greenl.  Et.,  sees.  171,  181*, 
190  and  191. 

But  it  is  argued  that  it  is  a  rale  of  law,  founded  on  public 
policy,  that  no  party  who  has  signed  or  endorsed  a  negotiable 
paper,  shall  ever  be  permitted,  by  his  testimony,  to  invalidate 
it,  and  that,  a  fortiori^  it  must  be  so  as  to  his  declarations.  It 
is  sufficient  for  us  to  say,  the  established  rule  is  otherwise  in 
our  State.     Stump  v.  Napier^  2  Yer.,  85,  60. 

Reverse  the  judgment,  and  remand  the  case  for  another 
trial. 


J.  M.  BuRROUGTi  et  al.  v.  W.  G.  Brooks  et  al. 

Attachment.  Effect  of  an  assignment  of  property  after  the  filing  of  an 
aiiaehment  bill.  Act  of  1836,  eh.  43.  Code,  {  8507.  By  the  9th  sec- 
tion of  the  act  of  1886,  ch.  48,  carried  into  tho  Code,  {  3507,  any 
transfer,  sale,  or  assignment  made  after  the  filing  of  an  attachment 
bill  in  chancery,  of  property  mentioned  in  the  bill  or  attachment,  ag 
against  the  complainant,  is  inoperative  and  void,  although  such  con- 
veyance may  be  registered  before  the  levy  of  the  attachment  upon 
the  property. 


FROM   FRANKLIN. 


Chancellor  Ridley  pronounced  a  decree  for  the  complain- 
ants, at  the  November  Term,  1869.     The  defendants  appealed. 

A.  S.  CoLYAR,  for  the  complainants. 
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Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  complainants  are  the  accommodation  securities  and 
endorsers  of  one  Tyree  Oldham,  and  as  such  filed  this  bill  in 
the  Chancery  Court  at  Winchester,  on  the  24th  of  November, 
1857,  under  the  8th  section  of  the  act  of  1886,  ch.  48,  to 
attach  his  estate.  The  cause  stated  for  the  attachment  is« 
that  said  Oldham  was  about  to  remove  his  property  beyond 
the  limits  of  this  State.  The  attachment  issued  on  the  same 
day  the  bill  was  filed,  and  was  immediately  levied  on  certain 
slaves  and  other  effects  of  the  defendant,  about  which  there  is 
no  controversy ;  but  as  to  the  slave,  Nancy,  it  was  not  levied 
until  fifty  minutes  past  8  o'clock,  A.  M.,  of  the  next  day. 

In  the  meantime,  while  the  attorneys  of  the  complainants 
were  drafting  the  attachment  bill  on  the  evening  of  the  day 
it  was  filed,  the  defendant,  William  G.  Brooks,  with  whom 
Oldhnm  boarded,  went  to  their  office,  and  ascertaining  the 
fact  that  a  bill  was  to  be  filed,  caused  Oldham,  on  that  same 
night,  to  execute  for  his  benefit  and  the  benefit  of  certain 
other  persons,  a  deed  of  trust,  in  which  the  slave  Nancy  was 
embraced,  and  had  the  same  registered  at  fifteen  minutes  past 
twelve  o'clock  on  the  morning  of  the  25th  of  November,  1857, 
before  the  levy  upon  the  slave  Nancy ;  but  the  deed  was 
taken  and  registered  after  the  filing  of  the  bill  and  the  issu- 
ance of  the  attachment,  and  is  dated  on  the  25th  of  the 
month. 

Upon  these  facts,  the  Chancellor  held  the  deed  of  trust  in- 
operative and  void  as  against  the  complainants,  the  attaching 
creditors.  In  this  opinion  we  concur.  The  9th  section  of  the 
act  above  mentioned  provides  that  any  transfer,  sale,  assign- 
ment, &c.,  made  by  any  non-resident  or  absconding  debtor, 
after  the  filing  the  bill,  shall,  as  against  the  complainant  or 
complainants,  be  inoperative  and  void.  It  is  not  denied  that 
if  this  were  the  case  of  a  non-resident  or  absconding  debtor, 
the  decree  of  the  Chancellor  would  be  right.     But  it  is  said* 
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that  inasmuch  as  the  case  is  that  of  a  debtor  who  is  about  to 
remove  hU  property  beyond  the  limits  of  the  State^  the  section 
can  have  no  application.  We  do  not  assent  to  this  reasoning. 
The  8th  section  of  the  act  giving  the  remedy  to  an  accommo- 
dation security  or  endorser,  where  the  principal  is  about  to 
remove,  or  is  removing,  or  absconding  and  carrying  off  his 
property  beycnd  the  limits  of  the  State,  expressly  provides 
that  the  provisions  of  the  act  shall  apply.  The  meaning  of 
this  is,  that  the  accommodation  endorser  and  security,  in  such 
cases,  shall  have  the  benefit'  of  the  entire  act,  which  of 
course  includes  the  9th  section.  It  was  not  intended  by  the 
use  of  the  terms  non-resident  or  absconding  debtor,  to  limit 
the  operation  of  the  9th  section  of  the  act  to  the  cases  there 
enumerated,  but  it  has  a  more  extended  meaning,  and  em- 
braces the  present  case,  as  is  manifest  from  a  consideration  of 
the  whole  act.  The  object,  no  doubt,  was  to  prevent  the 
debtor  from  evading  the  attachment,  after  the  bill  was  filed 
and  before  the  levy,  by  sales  or  transfers  of  his  estate ;  and 
the  policy  and  wisdom  of  the  principle  are  equally  applicable 
to  all  the  cases  for  which  an  attachment  is  provided  in  the 
act.  If  the  language  were  more  doubtful — the  entire  act 
considered — we  should  be  inclined  to  give  it  a  liberal  inter- 
pretation in  favor  of  the  remedy  of  the  surety  and  endorser, 
so  as  fully  to  carry  into  effect  what  we  consider  the  intention 
of  the  Legislature.     Lester  v.  CximmingSy  8  Hum.,  388. 

The  9th  section  of  the  act  of  1836^  is  carried,  with  some 
enlargement  of  language,  into  the  Code,  at  section  3507, 
which  provides  that  any  transfer,  sale,  or  assignment,  made 
after  the  filing  of  an  attachment  bill  in  chancery,  or  after  the 
suing  out  of  an  attachment  at  law,  of  property  mentioned  in 
the  bill  or  attachment,  as  against  the  plaintiff,  shall  be  inoper- 
ative and  void.  But  this  bill  being  filed  before  the  Code,  rests 
upon  the  act  of  1836. 

This  makes  it  unnecessary  to  determine  the  question  of 
fraud  raised  in  the  case  upon  the  deed  of  trust. 

Decree  affirmed. 
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James  Robinson  v.  Wiley  Dbnson,  Ex'r,  &c.,  et  al. 

Trust  and  Tbubtke.  Will.  Consideration.  If,  upon  the  ezeGution 
of  a  will,  a  person  who  takes  no  benefit  under  it,  promises  the  testator  to 
give  one  of  his  children  as  much  property  as  he,  the  testator,  will  bo  able 
to  give  bis  other  children ;  and,  thereby,  induces  him  not  to  give  such 
child  any  part  of  his  estate,  the  promise  is  without  consideration,  and 
no  trust  is  created  in  favor  of  the  child,  that  can  bo  enforced  against 
the  party  making  the  promise. 

Same.  Fraud.  Queaiion  rtserved  What  would  be  the  effect  of  a 
fraudulent  promise  of  this  description,  by  which  an  injury  or  loss 
resulted  to  the  party  fur  whose  benefit  the  promise  was  made  ? 


PROM   FRANKLIN. 


Upon  the  hearing  in  the  Court  below,  at  the  November 
Term,  1859,  Chancellor  Ridley,  dismissed  the  bill.  The 
complainant  appealed. 

Peter  Tdrnby,  for  the  complainant. 

A.  S.  CoLYARy  for  the  defendants. 

Caruthcrs,  J.,  delivered  the  opinion  of  the  Court. 

Matthew  Robinson  made  his  will,  and  died  in  1831  or  82. 
The  complainant  is  one  of  his  sons,  and  James  Robinson, 
deceased,  the  testator  of  defendant,  Denson,  his  brother. 
Matthew  had  a  number  of  children,  and  but  a  small  estate. 
When  engaged  in  making  his  will,  near  the  time  of  his  death, 
it  seems  to  have  been  his  purpose  to  divide  his  property 
equally  among  his  children,  when  James  Robinson,  his  brother, 
who  then  had  no  children  of  his  own,  said  to  him  that  he  need 
not  give  his  son  James  W.  anything,  as  he  would  do  as  much 
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for  him  as  he  (Matthew)  could  do  for  any  of  his  other  children. 
Whereupon  he  made  no  provision  for  him.  James  Robinson 
married  again,  and  recently  died  leaving  issue,  to  whom  he 
gave  all  his  property,  and  nothing  to  complainant. 

This  bill  was  filed  to  make  the  estate  of  his  uncle  liable  for 
the  amount  complainant  would  have  received  of  his  father's 
estate,  but  for  his  assurance  that  he  should  be  made  equal 
with  the  other  children,  and  also  to  recover  for  valuable  ser- 
vices rendered  in  the  business  of  his  uncle,  and  articles  fur- 
nished him  upon  the  same  expectation,  excited  by  repeated 
promises,  to  the  effect  that  all  he  had  was  intended  for  him  at 
his  death.  All  legal  defences  are  relied  upon  in  the  answer  ' 
iacludmg  the  statute  of  limitations. 

James  Robinson  died  in  1858,  leaving  all  of  his  property,  by 
will,  to  others.  The  complainant  was  raised  by  his  uncle  from 
early  infancy,  as  one  of  his  family,  and,  as  such,  aided  in  his 
business.  But  as  to  all  the  claims  now  uet  up,  after  a  lapse 
of  more  than  a  quarter  of  a  century,  there  can  be  no  doubt 
as  to  the  bar  of  the  statute  of  limitations,  unless  an  express 
trust  can  be  raised. 

Upon  the  merits,  it  may  be  remarked  that  it  is  most  prob- 
able from  the  proof,  which  is  not  however  very  explicit  and 
satisfactory,  that  the  uncle  gave  him  much  more  in  his  life- 
time than  his  equal  share  in  his  father's  estate  would  have 
been.  There  can  be  no  pretence  but  that  the  uncle's  promise 
was  made  in  good  faith,  and  that  it  was  no  part  of  his  pur- 
pose to  injure  his  favorite  nephew. 

What  would  be  the  effect  of  a  fraudulent  promise  of  this 
description,  by  which  an  injury  or  loss  resulted,  need  not  now 
be  considered ;  nor  need  we  stop  to  inquire  whether  legal 
redress  might  not  have  been  obtained  at  the  proper  time  for 
the  breach  of  the  uncle's  undertaking.  The  simple  question 
now  is,  whether  a  trust  was  raised  against  the  uncle  in  favor 
of  his  nephew  which  would  continue  until  his  death,  and  be 
then  capable  of  enforcement  by  bill  in  equity. 

We  have  recently  held  at  Jackson,  upon  much  considera- 
tion, in  a  contest  between  McGlellan's  heirs,  and  the  heirs  of 
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his  widow,  that  a  promise  by  the  latter  that  she  would  divide 
the  estate  equally  between  his  relations  and  her  own,  if  *he 
left  the  whole  to  her ;  and  in  consequence  of  that  promise 
and  understanding,  the  will  was  so  made ;  a  trust  was  created 
in  favor  of  the  testator's  family  to  the  extent  of  one  half  his 
estate,  which  a  Court  of  Equity  would  enforce.  2  Head,  684. 
Bat  there  a  benefit  was  derived  from  the  promise.  It  was 
made  by  a  legatee.  It  caused  the  will  to  be  made  as  it  was. 
The  trust  is  based  upon  a  consideration  in  such  a  case. 

The  complainant  relies  upon  two  cases  in  our  own  reports, 
and  cites  no  other  authority.  The  first  is  the  case  of  McCarty 
•  V.  BlevinSj  5  Yer.,  195.  The  principle  there  adopted  is  that 
where  two  persons  made  a  valid  contract  for  the  benefit  of  a 
third,  the  latter  may  sue  upon  it  and  recover.  If  that  has 
any  application  at  all  to  this  case,  it  would  only  authorize  an 
action  upon  such  contract,  if  any  existed  in  law,  and  not  raise 
a  trust.  The  other  case  is  that  of  Bichardson  v.  Adams  ^ 
Wife,  10  Yer.,  277-9.  This  is  the  case  of  a  legatee  who 
prevented  the  testator  from  changing  his  will  so  as  to  provide 
for  the  surrender  to  his  father  of  a  note  held  upon  him,  and 
which  was  embraced  in  the  general  bequest  to  his  wife,  by  a 
promise  on  her  part  to  do  with  the  note  as  he  requested.  But 
she  married  again,  and  recovered  judgment  on  the  note.  She 
was  compelled  to  perform  the  trust,  and  the  judgment  was 
perpetually  enjoined  and  the  note  cancelled. 

The  case  of  Wickett  ^'  Wife  v.  Rohy,  8  Brown's  Par. 
Gases,  16,  is  one  of  the  same  character,  and  so  is  the  case  in 
11  Yes.,  638,  3  Atkins,  539,  and  2  Vernon,  295.  In  all 
these  cases,  the  promises  upon  which  the  trusts  were  raised 
were  made  by  a  person  deriving  a  benefit  under  the  will.  We 
are  not  aware  of  any  case  or  authority  where  a  similar  charge 
was  imposed  upon  one,  who  takes  no  benefit  under  the  will,  by 
a  Court  of  Equity.  We  think,  therefore,  that  the  complain- 
ant in  this  case  has  no  remedy.  We  are  the  less  reluctant  to 
arrive  at  this  conclusion  against  the  apparent  justice  of  the 
caacy  because  we  are  strongly  inclined  to  believe,  from  the 
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proof,  that  the  complainant  has  been  more  than  compensated 
for  any  loss  suHained  in  his  father's  estate  by  gifts  made  to 
him  by  his  uncle  in  his  lifetime. 

The  decree  will  be  affirmed  with  costs. 


Ann  E.  Hamner  tt  aL  v.  Samuel  A.  Hamner^  Ex'r.,  ko. 

1.  Admimistrators  AMD  SxscUTOM.  Retainer  of  debOt.  WUL 
Statute  of  limitations.  Debts  due  tu  an  executor  or  administrator 
rannot  bo  allowed  on  the  principle  of  retainer,  unless  the  right  is 
claimed  and  exercised  in  a  settlement  with  the  County  Court  within 
two  years.  But  if  the  executor  is  clothed,  by  the  will  of  his  tesiator, 
with  power  to  make  a  settlement  of  the  accounts  between  tlram,  with* 
out  limitation  as  to  time,  the  debts  due  him  are  not  barred,  although 
the  settlement  is  not  made  within  two  years. 

2.  Will.  Conairucium,  Remoieneas.  A  gift,  by  will,  to  A.,  upon 
the  death  of  the  testator's  daughter  *<  without  iswe"  is  void  for  re- 
moteness. 


FROM  MAURT* 


The  cause  was  heard  before  Chancellor  Fribrson,  at  the 
December  Term,  1857. 

M.  S.  Fribrson  and  R.  J.  MEias,  for  the  complainants. 

John  Marshall,  for  the  defendants* 

Garuthbrs,  J.,  delivered  the  opinion  of  the  Court. 

The  complainants  are  the  widow  and  only  child  of  Austin 
M.  Hamner,  deceased^  and  file  this  bill  for  an  account  and 
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aettlement  of  the  estate  of  A.  M.  Hamner,  against  Samuel 
A.,  sr.,  the  executor  of  the  will,  and  against  Samuel  A.,  jr., 
to  have  declared  void  for  remoteness  a  bequest  to  him. 

Austin  M.  died  in  November,  1849,  and  this  bill  was  filed 
26th  Julj,  1854.  The  defendant  was  qualified,  and  the  will 
proved  shortly  after  the  death.  The  widow  dissented  in  due 
time. 

The  executor  returned  no  inventory  of  the  estate,  nor  did 
he  make  any  settlement  with  the  clerk  of  the  County  Court. 

The  bill  claims  a  hrge  amount,  and  after  various  decrees 
and  reports,  finally  recovered  (5,004.97,  and  both  parties 
appealed.  . 

The  loose  dealings  between  the  two  brothers  for  a  number 
of  years,  together  with  the  singular  provisions  of  the  will, 
make  the  case  very  complicated  and  exceedingly  difficult  to 
arrive  at,  and  adjust  the  rights  of  the  parties  with  any  degree 
of  certainty.  An  approximation  to  justice  is  all  that  can  be 
attained  in  such  cases. 

The  brothers  were  particularly  attached  to,  and  had  un- 
limited .  confidence  in  each  other.  Their  dealings  were  of 
eight  or  ten  years  duration,  and  without  the  evidence  of  any 
writings  between  them  to  explain  their  character  and  extent. 

It  seems  that  A.  M.  Hamner,  in  1842,  or  early  in  1848, 
was  reduced  almost,  if  not  quite,  to  a  state  of  insolvency,  by 
his  connection  with  one  McQuiddy  in  the  rope  and  bagging 
bufiiness.  In  1848,  a  very  short  time  after  the  termination  of 
the  rope  and  bagging  concern,  he  entered  into  the  dry  goods 
business  in  the  town  of  Columbia,  in  connection  with  T.  L. 
McOee,  under  the  partnership  name  of  **McGee  k  Co." 
This  firm  was  continued  until  September,  1844,  when  he  pur- 
chased the  interest  of  McGee  for  less  than  the  capital  the 
latter  had  paid  in,  and  thereby  become  owner  of  all  the  assets 
of  the  firm,  except  McGee's  own,  and  his  brother's  and  sis- 
ter's accounts.  He  also  assumed  the  entire  liabilities  of  the 
firm.  This  business  he  carried  on  alone  until  January,  1845, 
continuing  his  accounts  with  his  customers  in  the  books  of 
McGee  &  Co.,  as  if  the  firm  was  still  existing.     Whether  any 
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profit  was  made  in  this  business  either  before  or  after  the  dis- 
8olution«  does  not  clearly  appear.  McOee  states  that  the 
debts  of  the  firm  could  not  have  been  paid  hj  Hamner,  either 
out  of  his  own,  or  the  means  of  the  firm,  and  that  if  he  paid 
them  he  must  have  borrowed  the  money.  Yet  they  must 
have  been  paid  in  some  way,  as  we  hear  nothing  of  those 
creditors,  and  the  retiring  partner  has  not  been  molested. 
This  business  was  continued  by  A.  M.  Ilamner  until  the  1st 
of  January,  1845,  when  he  sold  out  the  entire  stock  of  goods 
then  remaining  on  hand,  estimated  at  9^,141.49,  to  John  H. 
Ewen,  in  part  pay  for  a  stock  of  drugs,  furniture,  fixtures, 
&c.,  valued  at  $10,838.95,  and  entered  into  the  drug  and 
apothecary  business.  Then,  or  soon  after,  he  took  into  part- 
nership with  him  W.  T.  Hamner,  his  nephew,  the  son  of  S. 
A.  Hamner,  and  the  firm  was  styled  "A.  M.  &  W.  T.  Ham- 
ner." This  firm  continued  until  about  1st  March,  1847,  when 
the  health  of  Wm.  T.  entirely  failed  under  consumption,  and 
he  sold  out  bis  interest  to  his  partner,  retired,  and  soon  after 
died.  Of  the  terms  of  this  partnership,  of  the  sale,  or  the 
profits  made,  we  have  no  information.  The  business  was  con- 
tinued by  Austin  M.  alone,  until  August,  1849,  when  he  sold 
out  to  Polk  &  Green,  for  $6,498— $2,000  in  cash,  and  the 
balance  in  three  equal  annual  payments  of  $1,497  each.  He 
made  his  will  on  the  80th  of  October  thereafter,  and  died  the 
next  month.  The  same  books,  of  McGee  &  Co ,  were  still 
used  in  the  drug  business,  and  they  were  not  so  kept  as  to 
show  what  was  made  or  lost  by  the  firm  of  A.  M.  &  W.  T. 
Hamner,  or  A.  M.  after  his  purchase  of  the  interest  of  his 
partner.  There  is  no  doubt,  however,  but  that  some  profit  was 
made.  At  the  dissolution,  they  commenced  taking  steps,  to 
ascertain  the  state  of  the  business,  but  the  rapid  failure  of 
the  health  of  Wm.  T.,  suspended  it,  and  it  was  never  resumed 
or  continued.  It  becomes  important  in  the  case  to  ascertain, 
if  possible,  the  interest  of  Wm.  T.  upon  his  retiring  from  the 
concern,  as  defendant,  Samuel  A.,  his  father  and  adminis- 
trator, is  entitled  to  whatever  it  may  have  been  as  his  next  of 
kin,  he  having  died  without  wife  or  children.     This  is  a  full 
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Iiistory  of  the  business  connections  and  transactions  of  the 
testator.  His  executor  has  received  the  assets,  which  turn 
out  to  be  a  considerable  amount,  but  has  demands  against  the 
estate  for  a  birge  amount,  both  on  account  of  money  advanced 
and  as  administrator  and  distributee  of  his  son  Wm.  T.  He 
INToves  his  advances  of  money  to  the  testator,  by  entries  on 
the  books  of  the  latter.  Before  we  consider  the  nature  and 
amount  of  these  demands,  it  may  be  well  to  notice  the  pro- 
vision of  the  will  in  relation  to  them,  which  must  have  an  im- 
portant bearing  on  the  whole  case,  in  many  of  its  aspects.  It 
is  the  third  clause,  and  is  as  follows: 

'^Whereas,  there  are  unsettled  accounts  and  mutual  claims 
of  long  standing  between  myself  and  my  brother,  Samuel  A. 
Hamner,  both  in  his  own  right,  and  as  administrator,  and  next 
of  kin  of  his  son  Wm.  T.,  deceased,  my  former  partner. 
And  whereas,  I  have  the  most  implicit  confidence  in  the  cor- 
rectness and  integrity  of  my  said  brother ;  and  whereas,  I 
am  desirous  that  said  accounts  and  claims  between  us  should 
be  settled  by  my  brother  Samuel  A.,  inasmuch  as  our  dealings 
are  better  known  to,  and  understood  by  him,  than  they  are, 
or  could  be  by  any  other  person.  Now,  therefore,  I  will  and 
desire  that  my  brother  Samuel  A.,  as  soon  as  may  be  con- 
venient after  my  death,  should  take  an  account  of  all  the 
matters  and  dealings  between  us,  running  back  through  sever- 
al years,  and  ascertain  the  amount  of  my  indebtedness  to 
him ;  all  of  which  will  appear  from  his  accounts,  but  more 
especially  from  my  own  bookSj  and  that  of  A.  M.  &  W.  T. 
Hamner ;  and  that  he  appropriate  so  much  of  the  means  of 
my  estate  as  may  be  sufficient  to  pay  off  and  satisfy  the  said 
indebtedness  which  may  be  found  against  me  in  his  favor,  both 
principal  and  interest." 

The  executor  having  failed  to  make  this  settlement,  so  con- 
fidingly entrusted  to  him  by  his  brother,  for  five  years  after 
his  appointment,  he  has  been  brought  into  a  Court  of  Equity 
by  this  bill,  where  it  must  be  done  for  the  benefit  of  those  in- 
terested in  the  esti^te.  He  claims  in  his  answer,  and  it  is  shown 
by  the  books  of  McOee  k  Co.,  that  in  June,  1843,  he  paid  ta 
26 
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Austin  M.  91,585,  Tvhich  was  entered  as  the  capital  of  A.  M., 
and  also  as  a  credit  to  S.  A.  Hamner.  This  must  be  regarded 
as  a  loan  to  aid  in  setting  up  that  business.  After  McGee 
retired,  and  the  business  was  conducted  by  A.  M.  alone,  it 
appears  that  other  loans  or  advances  of  money  weie  made  by 
Samuel  A. 

These  items  for  loans  and  advancements  to  his  brother,  with 
the  deductions  for  the  current  accounts  of  Samuel  A.  on  the 
books,  are  perhaps  set  forth  in  the  report  correctly.  And  we 
see  no  sufficient  objection  to  the  amount  of  assets  and  dis- 
bursements^ to  authorize  any  further  investigation  as  to  them. 
And  yet  we  are  not  able  to  affirm  of  the  result  arrived  at  in 
the  final  decree,  whether  it  is  correct  or  not.  But  we  feel 
clear  that  the  principle  on  which  the  account  has  been  taken 
is  wrong.  This  will  make  it  necessary  to  recast  it ;  but,  per- 
haps this  may  be  done  upon  the  material  already  presented 
in  the  report.  Of  this,  however,  the  parties  will  judge  for 
themselves. 

The  account  is  taken  upon  the  assumption  that  the  partner- 
ship of  A.  M.  &  W.  T.  Hamner,  still  continued  until  the  close 
of  the  business,  by  the  sale  to  Polk  &  Green,  in  August,  1859, 
notwithstanding  the  sale  of  W.  T.,  and  his  death  early  in 
1857.  There  is  no  evidence  that  Samuel  A.  was  ever  con- 
nected with  any  part  of  the  business,  at  any  time,  as  a  part- 
ner. We  have  not  stopped  to  inquire  what  effect  this  error 
has  had  upon  the  interests  of  the  parties  to  this  suit,  but  it  is 
certainly  a  wrong  basis  upon  which  to  state  the  account.  All 
we  can  do  now  is  to  settle  the  principles  upon  which  the  ac- 
count must  be  taken,  and  leave  the  result  to  be  worked  out  by 
the  figures. 

The  money  advanced  by  Samuel  A.  to  his  brother,  at  vari- 
ous times  during  the  existence  of  the  firm  of  McGee  &;  Co., 
and  after  McGee  retired,  as  well  as  the  means  furnished  by 
him  on  the  purchase  of  the  drugs,  in  the  notes  on  Littlefield, 
and  in  money,  then,  and  after,  must  be  regarded  as  loans,  and 
not  stock,  as  seems  to  have  been  held  by  the  Chancellor. 
These  must  be  the  items  of  indebtedness  referred  to  in .  the 
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will,  and  tn«st  be  paid  by  force  of  this  testamentary  recogni- 
tion and  direction,  with  interest,  after  deducting  the  off-sets 
appearing  on  the  books,  and  perhaps  correctly  set  forth  in 
the  report  of  the  master.  It  is  only  by  force  of  the  will  that 
any  of  these  demands  can  be  allowed  to  the  defendant,  as 
they  would  otherwise,  all  be  barred  by  the  statute  of  limita- 
tions. They  could  not  be  allowed  to  him,  either,  on  the  prin- 
ciple of  retainer,  as  we  have  held  that  this  right  is  lost,  un- 
less exercised  in  a  settlement  with  the  County  Court  within 
two  years.  But  the  will  saves  these  claims  in  that  respect 
also,  on  account  of  the  powers  given  to  the  executor  to  make 
the  settlement  himself,  without  limitation  of  time.  And  con- 
fiidering  the  complicated  nature  of  the  business,  we  would  be 
construing  the  power  and  discretion  given  too  rigidly  to  ex- 
clude the  defendant's  claims  so  emphatically  provided  for  in 
the  will,  on  the  ground  of  the  neglect  and  delay  which  has 
iotervened.  He  will,  therefore,  receive  a  credit  for  the 
amount  due  him,  ascertained  as  aforesaid,  for  money  advanced 
to  the  testator.  To  this  will  be  added  the  share  of  the  profits 
of  the  drug  business,  to  which  his  son  was  entitled  at  the  time 
he  sold  out  and  retired.  How  much  this  was,  it  is  impossible 
to  ascertain  with  any  degree  of  accuracy.  He  furtiished  no 
capital,  and  was  young  and  inexperienced,  and  very  soon  lost 
his  health. 

It  can  hardly  be  presumed  that  his  uncle,  who  was  a  physi- 
cian, and  a  man  of  age  and  experience,  would  furnish  all  the 
capital,  and  give  him  half  the  profits.  But  it  might  have  been 
so,  on  account  of  the  aid  he  had,  and  expected  to  derive  from 
his  father  Samuel  A.  Upon  the  whole,  we  see  no  better  way 
to  arrive  at  it,  than  to  fix  his  part  of  the  profits  at  $2^000, 
as  claimed  by  the  defendant  in  his  answer,  less  the  amount  of 
his  account  upon  the  books,  which  is  also  shown  in  the  report. 
This  being  settled,  there  will  be  no  diflSculty  perhaps  in  ad- 
justing the  whole  matter,  by  charging  the  defendant  with  all 
the  assets,  deducting  the  disbursements  in  his  administration, 
together  with  this  last  item,  and  that  first  stated,  consisting 
of  the  money  loaned  with  interest,  as  the  unll  directs.     Toe 
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report  of  the  master  furnishes  all  these  items,  perhaps,  with 
safficient  certainty  to  make  a  final  decree  here. 

The  executor  cannot  be  allowed  any  thing  for  his  serrices 
on  account  of  his  failure  to  do  his  duty  in  returning  an  iuTen- 
tory,  making  settlements,  &c. 

The  item  claimed  for  board  will  not  be  allowed,  as  it  is  not 
saved  by  the  will,  and  therefore  excluded  upon  the  principles 
before  stated. 

The  case  also  presents  a  question  of  construction  on  the 
fourth  clause  of  the  will  of  A.  M.  Hamner.  He  gives  the 
estate  to  his  nephew,  Samuel  A.  Hamner,  upon  the  death  of 
his  daughter  "  without  issue."  This  is  void  for  remoteness, 
as  it  is  upon  an  indefinite  failure  of  issue.  1  Meig's  Dig., 
972.     So  the  Chancellor  held. 

A  decree  will  be  drawn  in  conformity  with  this  opinion. 


A.  C.  White  et.  al  v.  Emily  White  et  ah 

DoMiciL.  What  eonaiiiuies.  To  constitnte  domicil  two  things  most  con- 
cur ;  firet,  residence,  and  secondly,  the  intention  of  iniiking  it  the 
home  of  the  party.  A  man  is  presnmed  to  hold  hfs  domicil  until  an- 
other is  ohtained ;  and  to  constitute  this  change  the  fact  and  infention 
most  concur. 


FROM   GILES. 


A  decree  was  pronounced  by  Chancellor  Frierson^  at  the 
December  Special  Term,  1859,  for  the  complainants  in  the 
erosa-bill.    The  defendants  appealed. 

Walker  k  Bnowir,  Joi^ss  &  Clack,  and  John  Marshall, 
for  A.  C.  White^  et  aU 
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R.  J.  Meigs,  Richardson,  Hughes,  and  Ward,  for  the 
slaves. 

J.  M.  Lester  and  Nbill  S.  Brown,  for  the  minors. 

W.  F.  Cooper,  S.  J.,  delivered  the  opinion  of  the  Court. 

The  original  bill  in  this  case  was  filed  on  the  Slst  day  of 
August,  1858,  in  the  Chancery  Court  at  Pulaski,  by  the 
brothers  and  nephews  and  nieces  of  A.  C.  White,  deceased; 
and  as  his  heirs  and  distributees,  against  the  residuary  devi- 
sees under  his  will,  to  have  the  slid  devise,  and  the  accompa- 
njiDg  bequest  of  freedom  to  the  testator's  slaves,  declared 
void,  and  the  property,  including  the  slaves,  uivided  among  the 
complainants,  as  in  case  of  intestacy.  The  defendants  being 
iufants,  a  guardian  ad  litem  was  appointed  for  them,  who  filed 
an  answer  insisting  upon  the  validity  of  the  provisions  in  the 
will.  At  the  September  Term,  1858  of  the  Court,  the  Chan- 
cellor ordered  the  bill  to  be  amended  by  making  the  slaves 
themselves,  whose  right  to  freedom  was  contCHted,  parties 
defendant,  which  was  done  accordingly,  and  an  answer 
filed  for  them  by  next  friend,  insisting  upon  their  right  to 
freedom  under  the  will.  Afterwards,  in  the  month  of  Novem- 
ber, 1859,  a  cross-bill  was  filed  by  the  defendants,  to  the 
original  and  amended  bills,  (the  residuary  devisees  and  the 
slaves,)  setting  forth  all  the  facts  in  relation  to  the  execution 
of  the  will  in  controversy,  stating  that  the  will  had  been  made 
and  published  in  the  State  of  Tennessee,  had  been  found  by 
the  original  complainants  among  the  tcdtstor's  valuable  papers 
in  his  ofiice  in  the  town  of  Pulaski,  and  taken  by  them  to 
Bolivar  county.  State  of  Mississippi,  and  there  probated  upon 
the  ground  that  the  domicil  of  the  testator  was  in  that  county, 
when  in  truth  the  testator's  domicil  at  his  death  was  in  Giles 
county,  Tennessee.  The  complainants  to  the  original  bill 
were  made  parties  defendant  to  this  cross-bill,  and  required 
to  answer  its  allegations,  and  answers  were  filed  accordingly. 
The  cross-bill  called  for  a  production  of  the  original  will,  and 
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asked  that  the  original,  or  a  copy  be  probated  in  the  County 
Court  of  Giles  county,  and  that  the  devises  and  bequests  m 
said  will  in  favor  of  the  complainants  in  the  cross-bill,  be  de- 
clared valid,  and  enforced  for  their  benefit.  Proof  was  taken 
chiefly  in  regard  to  the  domicil  of  the  testator  at  his  death; 
and,  upon  the  hearing,  the  Chancellor  being  of  opinion  that 
the  domicil  of  the  testator  was  in  Tennessee,  and  that  the 
provisions  of  the  will  were  valid  by  the  laws  of  this  State ; 
dismissed  the  original  and  amended  bills,  and  decreed  in  favor 
of  the  complainants  in  the  cross-bill,  from  which  decree  the 
original  complainants  appeal  to  this  Conrt. 

The  provisions  of  A.  C.  White's  will  which  are  the  subject 
of  controversy,  are  as  follows : 

'^  After  my  funeral  expenses  are  paid,  and  all  my  lawful 
debts  paid  and  discharged,  the  residue  of  my  estate,  real  and 
personal,  I  give,  bequeath,  and  dispose  of  as  follows,  to- wit: 
I  wish  all  my  negroes  to  be  set  free  at  my  death,  and  I  do 
hereby  will  and  bequeath  their  freedom  to  all  my  slaves,  of 
every  class  and  description,  which  I  may  possess  and  own  at 
the  time  of  my  death,  with  this  proviso,  &c/'  The  proviso 
related  to  the  contingency  of  the  testator's  subsequently  n^r- 
rying  and  having  children,  and  is  immaterial  in  view  of  the 
event,  the  testator  never  having  married.  The  will  then  pro- 
ceeds :  ^'  It  is  my  wish,  that  after  my  death  my  slaves  be 
hired  out  by  the  persons  hereinafter  mentioned,  for  the  space 
of  one  year,  or  until  a  sufficient  sum  accrues  from  such  hiring 
to  meet  the  expenses  of  their  transportation  to  Africa,  and 
secure  their  support  for  the  space  of  six  months  after  their 
arrival  in  that  country/'  The  will  then,  after  giving  certain 
lands  in  Texas  to  two  of  the  testator's  brothers,  proceeds  thus: 

'^I  give,  bequeath  and  devise  all  the  rest,  residue  and  remain- 
der of  my  real  and  personal  estate,  including  all  T  may  die 
seized  and  pM)ssessed  of,  together  with  all  legal  and  equitable 
interests  in  all  goods,  chatties,  lands  or  other  estate,  with  the 
sole  and  exclusive  right  to  bring  suits  for  such  interest,  and 
enjoy  the  fruits  thereof,  to  represent  me  as  fully  and  entirely 
and  reatrictively  in  the  prosecution  of  all  such  interests  and 
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enjoyments  thereof,  as  I  would  if  alive,  to  the  children  of  my 
brother  Alfred  White,  now  living,  or  that  may  hereafter  be 
born  to  hira,  to  be  equally  divided  between  them,  on  the  con- 
dition hereinafter  mentioned.  I  thus  give  and  bequeath  all 
my  estate,  save  and  except  my  negro  property  and  the  tract 
of  land  above  mentioned,  to  the  children  of  my  brother,  Al- 
fred White,  on  this  condition:  I  wish  them,  after  my  death, 
either  through  themselves  or  their  representatives,  to  hire  out 
all  my  slave  property,  with  the  exception  of  a  woman  named 
Nancy,  now  aged  about  twenty-two  years,  for  the  space  of 
one  year,  or  longer  if  necessary,  in  order  to  raise  a  fund  to 
transport  them  to  the  western  coast  of  Africa,  and  support 
them  for  six  months  after  reaching  there ;  and  I  wish  a  suffi- 
cient sum  to  be  advanced  from  the  moneys  that  may  be  on 
hand  at  the  time  of  my  death,  or  be  earliest  collected,  to 
transport  the  above  named  woman,  Nancy,  immediately  to 
Africa,  with  funds  sufficient  to  support  her  for  one  year  after 
her  arrival  there;  it  being  my  will  that  she  be  not  hired  out 
with  the  balance  of  my  negroes,  but  in  the  manner  above 
specified,  sent  immediately  to  Africa.  Now,  if  the  said  chil- 
dren of  Alfred  White  should  refuse  to  exercise  said  superin- 
tendence in  the  removal  of  my  slaves  to  Africa,  after  my 
death,  then,  in  the  event  of  such  refusal,  it  is  my  will  that 
they  receive  no  portion  whatever  of  my  property,  but  that  the 
above  bequests  to  them  be  null  and  void/'  The  testator  then, 
in  the  event  of  such  refusal,  expresses  his  wish  to  be  that  the 
Clerk  of  the  County  Court  of  Giles  county,  or  of  whatever 
county  the  negroes  may  be  located  in  at  the  time  of  his  death, 
should  execute  the  provisions  in  behalf  of  his  negroes,  and 
that  the  property  bequeathed  to  the  children  of  A.  White 
should  go  to  such  Clerk. 

This  will  was  duly  executed  by  the  testator  on  the  10th  day 
of  January,  1857,  in  the  town  of  Pulaski,  and  published  in 
the  presence  of  four  witnesses,  who  subsciibed  the  same  as 
attesting  witnesses.  The  testator  was  then  a  resident  citizen 
of  Giles  county,  Tennessee,  having  his  domicil  in  the  town  of 
Pulaski,  where  he  had  lived  many  years,  in  an  office  which  he 
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then  owned,  and  continued  to  own  up  to  his  death.  He  sub- 
sequently, on  the  29th  of  October,  1857,  departed  this  life, 
in  Bolivar  county.  State  of  Mississippi,  under  the  circum- 
stances hereinafter  mentioned,  and  his  will  was  found  by  hid 
brothers,  the  original  complainants,  or  some  of  them,  among 
other  papers^  in  the  office  in  Pulaski.  The  will  was  by  them 
sent  to  Bolivar  county,  Mississippi,  and,  on  the  15th  day  of 
July,  1858,  was  presented  to  the  Probate  Court  of  that  county^ 
upon  the  petition  of  one  James  Buford,  for  probate.  A  com- 
mission to  take  the  depositions  of  the  attesting  witnesses  in 
Tennessee,  was  issued  by  that  Court,  and  upon  the  proof  thus 
taken,  on  the  19th  of  April,  1858,  the  will  was  admitted  to  re- 
cord, and  James  Buford  appointed  administrator,  with  the 
will  annexed.  Afterwards,  upon  petition  to  that  Court,  by 
the  brothers  of  A.  C.  White,  deceased,  to  which  the  residuary 
devisees  under  the  will  were  made  parties  by  publication, 
they  being  non-residents  of  that  State,  and  residents  of  Giles 
county,  Tennessee,  the  provisions  of  the  will  now  in  contro- 
versy were  pronounced  null  and  void  as  contrary  to  the  laws 
of  Mississippi,  and  the  property  in  that  State  embraced  under 
such  devise,  including  the  negroes  in  the  county  of  Bolivar, 
were  directed  to  be  divided  and  allotted  according  to  the 
statutes  of  descents  and  distributions  in  that  State.  At  the 
August  Term,  1858,  of  the  County  Court  of  Giles  county,  a 
duly  authenticated  copy  of  the  testator's  will  was  presented 
to  that  Court  by  A.  C.  W.  White,  one  of  the  testator's  broth- 
ers,  and  the  same  was  ordered  by  the  Court  to  be  filed  and 
recorded,  and  the  said  A.  C.  W.  White  was  duly  appointed 
and  qualified  as  administrator,  with  the  will  annexed,  upon 
said  estate.  Shortly  thereafter  the  original  bill  in  this  cause 
was  filed. 

It  is  conceded  in  the  argument  made  to  this  Court  on  be- 
half ot  the  original  complainants,  that  if  the  domicil  of  the 
testator  was  in  the  State  of  Tennessee  at  the  time  of  his 
death,  the  devises  and  bequests  in  controversy  would  be  valid. 
In  fact,  this  result  could  not  be  seriously  controverted,  i& 
view  of  the  repeated  decisions  of  this  Court  upon  similar 
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testamentary  provisions.  But  it  is  insisted  that  the  testator's 
domicil  was,  at  his  death,  in  Bolivar  county,  Mississippi,  and 
that,  by  the  laws  of  that  State,  such  provisions  are  absolutely 
void,  and  the  property  descends  and  is  to  be  distributed  ac- 
cording to  law — that  the  will  being  void  as  to  these  provisions 
in  the  State  of  the  testator's  domicil,  would  be  equally  void, 
as  to  his  personal  property,  in  every  other  State.  And  we  are 
referred  to  Miss.  Rev.  Code,  p.  236,  §  3;  30  Miss.  Rep.  308; 
32  lb.  297,  and  other  authorities.  The  case  has  been  very 
ably  and  elaborately  argued  by  the  counsel  who  addressed  the 
court,  and  who  have  filed  briefs,  and  every  information  has 
been  given  which  industry  and  ability  could  afford.  The 
point  most  dwelt  on,  and  which  it  becomes  very  important  to 
ascertain,  is  the  place  of  the  testator's  domicil  at  his  death. 

The  diflSculty  of  giving  a  definition  of  domicil  which  will 
apply  to  all  cases,  has  been  often  the  subject  of  remark  by 
Judges  and  writers  on  international  law.  The  beautiful  defi- 
nition of  the  civil  law  is  as  unexceptionable  ns  any  which  has 
been  attempted,  if  we  give  to  the  terras  used  a  liberal  trans 
lation  to  adapt  them  to  the  circumstances  of  modern  times,  for 
it  combines  precision  of  language,  with  poetic  imagery.  A 
persons  domicil  is  *'  ubi  qui«  iarern  rerumque  ac  fortunarum 
iummam  constituit ;  unde  ruraus  non  sit  diaceasurua^  ai  ni- 
hil avocet ;  unde  cum  profestua  eJt,  perrgriyiari  videiur  ;  quod 
ai  red  lit,  peregrinari  jam  deatilil ;  "  where  he  has  his  princi- 
pal home  and  place  for  the  enjoyment  of  his  fortunes  ;  which 
he  does  not  expect  to  leave,  except  for  a  purpose ;  from  which 
when  absent,  he  seems  to  himself  a  wayfarer ;  to  which  when 
he  returns,  he  ceases  to  travel.  And  yet  this  definition,  beau- 
tiful as  it  is,  seems  insufficient  to  meet  all  the  varying  phases 
of  the  actual,  and  the  Courts  have  not  undertaken  to  adopt  it, 
or  any  other.  Nor  is  a  definition  at  all  necessary.  The  gen- 
eral rules  which  have  been  laid  down  for  ascertaining  the  doin- 
icil,  are  universally  recognized,  and  have  been  often  hereto- 
fore approved  by  this  Court.  "  Home,  i:esidence,  and  busi- 
ness, this  Court  has  said,  are  material  elements  in  che  legal 
idea  of  domicil"     Peatce  v.  The  Utate,  1  Sneed,  66.    '*  A  man 
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is  presumed  to  hold  his  domicil  until  another  is  obtained  ;  and 
to  constitute  this  change,  the  fact  and  intention  must  concur." 
Layne  v.  Pardee.^  2  Swan,  235.  And  see  Allen  v.  Tkoma- 
son,  11  Hum.,  536.  "  To  constitute  domicil,  two  things  must 
concur ;  first,  residence,  and  secondly,  the  intention  of  making 
it  the  home  of  the  party."  Foster  v.  ffall  ^  JEaton,  4  Hum., 
348.  These  general  principles,  cited  and  admitted  by  the 
counsel  on  both  sides,  are  probably  suflScient  to  enable  us  to 
ascertain  the  testator's  domicil  in  this  case,  when  we  come  to 
apply  them  to  the  facts  developed  in  the  record. 

These  facts  are  substantially  as  follows :  The  testator,  A. 
C.  White,  was  over  fifty  years  of  age  at  the  time  of  his  death. 
He  was  born  in  the  State  of  North  Carolina,  but  had  been  a 
resident  citizen  of  Giles  county  for  forty  years.  He  had  never 
married,  and  had  lived  for  eight  or  ten  years  in  an  oflSce  owned 
by  him  in  the  town  of  Pulaski,  taking  his  meals  at  a  tavern. 
He  was  close,  economical,  eccentric,  and  reserved.  He  was 
liti€;ous  and  quarrelsome,  and  had  been  for  years  embroiled 
with  some  of  his  nearest  relations  without  any  just  cause.  He 
had  accumulated,  however,  a  very  large  estate,  consisting  prin- 
cipally of  money,  and  some  seventy-five  or  eighty  negroes, 
many  of  them  valuable  mechanics.  He  had  owned  a  farm 
near  the  town  of  Pulaski,  which  he  sold  during  the  year  185l>. 
After  this  sale,  he  seems  to  have  made  some  efforts  to  pur- 
chase another  place  in  Giles  county,  on  which  to  locate  his 
negroes,  or  a  part  of  them.  He,  also,  begun  to  entertain  the 
idea  of  purchasing  a  Southern  plantation,  and  spoke  to  one 
of  the  witnesses  about  employing  him  as  an  overseer.  About 
the  first  of  the  year  1857,  he  appears  to  have  hired  out  most 
of  his  negroes  in  Giles  county  for  the  year — two  or  three  of 
his  mechanics  with  the  privilege  to  the  person  hiring  of  keep- 
ing them  from  three  to  five  years.  A  few  of  his  mechanics, 
he  seems  to  have  taken  to  Memphis,  and  there  hired  them. 
From  Memphis,  he  appears  to  have  gone  to  Bolivar  county, 
Miss.,  to  look  for  a  place  ;  and,  upon  his  return  home,  he  wrote 
to  a  gentleman  in  Alabama,  who  owned  a  large  body  of  land 
in  that  county,  to  meet  him  at  Elkton,  and  at  the  interview, 
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which  took  place  in  May,  1857,  the  testator  bought  the  lands, 
consisting  of  some  seyenteen  hundred  acres,  the  deeds  to 
which  were  delivered  to  him  at  his  oflBce  in  Pulaski  a  week  or 
two  thereafter.  Shortly  after  this- purchase,  he  seems  to  have 
again  visited  Bolivar  county,  and  to  have  gone  upon  the  land 
he  had  bought.  On  the  6th  of  June,  1857,  we  find  him  at 
Memphis,  giving  a  pass  to  two  of  his  negroes  hired  at  that 
place,  to  return  to  Pulaski.  After  this  date,  he  returns  to 
Pulaski,  and  hires  che  negroes  who  had  been  at  Memphis,  re- 
marking to  the  person  hiring  one  of  them,  that  he  could  give 
his  note  for  the  hire  when  he,  White,  came  back,  and  he  wrote 
a  note  and  left  it  with  such  person  to  be  executed.  We  next 
find  him  in  the  State  of  Missouri,  where  ho  remained  some 
weeks  purchasing  slaves  to  take  to  his  Bolivar  county  place. 
He  arrived  at  that  place,  with  the  negroes  thus  bought,  ten  in 
number,  about  the  first  of  October.  The  place  was  in  the 
woods,  and  without  any  improvements  thereon.  In  the  latter 
part  of  the  month  of  October,  after  he  hud  built  one  log  cabin 
and  commenced  another,  he  took  sick,  and  died  upon  a  blank- 
et— there  being  no  other  bed  clothing  nor  furniture  of  any 
kind  whatsoever^  to  use  the  language  of  the  witnesses,  in  the 
cabin.  His  office  key,  and  some  papers,  principally  bills  of 
sale  for  the  negroes  bought  in  Missouri,  were  found  upon  his 
person.  His  office  in  Pulaski,  when  entered,  after  his  death 
was  known,  contained  his  bedstead,  bed  clothing,  and  other 
articles  of  furniture.  From  one  of  the  drawers  in  a  bureau 
in  this  office,  the  will  in  controversy  and  other  valuable  papers 
were  taken.  The  testator  had,  before  he  left  Pulaski,  spoken 
to  a  mechanic  to  re-cover  his  office,  and  he  had  left  his  board 
bill  at  the  tavern  unsettled. 

Upon  these  facts,  it  could  not  seriously  be  argued  that 
there  was  such  a  change  oi  residence  '^in  fact  and  intent,*'  as 
to  transfer  the  testator's  domicil  from  Tennessee  to  Mississip- 
pi. But,  it  is  said,  these  facts,  coupled  with  the  testator's 
declarations  of  intention  to  make  Bolivar  county  his  permanent 
place  of  residence,  are  sufficient  to  work  this  result.  We  do 
not  think  so,  even  if  those  declarations  were  far  more  broad 
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and  unqualified  than  they  are  in  reality.  The  domicil  in  Ten- 
nessee, as  we  have  seen,  would  continue  until  another  was  ac- 
quired amino  et  facto.  If  the  declarations  relied  on  had  been 
unequivocal  and  unvaried,  and  there  were  no  rebutting  evi- 
dence, only  one  branch  of  the  rule  would  be  satisfied.  The 
intent  would  exist,  but  not  the  fact.  How  can  the  testator  be 
said  to  have  taken  up  his  actual,  permanent  residence,  when 
he  was  only  occupying  a  cabin  put  up  for  his  negroes,  without 
any  preparation  for  continued  residence,  when  his  home,  such 

*  as  it  was,  of  years  remained  as  it  always  had  been,  and  when 
H  the  fucts  demonstrated  an  intention  to  return  to  that  home,  if 
i  for  no  other  purpose  than  to  make  such  a  transfer  of  his  val- 
1*  uablo  papers  and  effects  as  constituted  his  "cares,"  the  indi- 
»  cia  of  the  principal  estAblishment  of  such  a  man  ?  Undoubt- 
i»  edly  a  permanent  removal  from  one  place  to  another,  with  in- 
Z  tent  to  make  the  latter  place  one's  homcVould  efiect  a  change 

*  of  domicil,  no  matter  how  short  may  have  been  the  actual  re- 
sidence.    But  in  this  case,  it  is  clear  there  never  was  any 

-  such  permanent  removal.     There  was  ihe  animus  revertendi^ 

"•  and  the  most  that  can  be  said,  upon  the  facts  supposed,  is  that 

the  testator  may  have  eventually  taken  up  his  permanent  resi- 

•p  dience  in  Bolivar  county.     He  had  not  done  so  at  the  time  of 

*  his  death. 

9  In  truth,  however,  the  evidence  relied  on  is  far  from  satis- 

Z  factory  to  the  mind,  that  the  testator  had  any  fixed  intent  to 

^*  change  his  domicil.     It  amounts,  at  most,  to  expressions  of 

,M>  dissatisfaction  with  the  course  of  affairs  in  Giles  county,  and 

a  determination  to  invest  his  means  in  property  elsewhere,  and 
an  inclination  to  bpend  more  of  his  time  in  other  places.  Sev- 
eral of  the  witnesses  speak  of  his  declarations  to  the  effect 
that  he  would  hire  his  mechanics  at  Memphis  or  Nashville,  and 
spend  his  time  between  Memphis  and  Pulaski.  The  evidence 
chiefly  relied  on  consists  of  statements  by  witnesses  of  impres- 
Bions  produced  on  their  minds  by  the  language  and  conversa- 
tion of  the  testator,  not  of  the  words  themselves.  Those  im- 
pressions, it  is  easy  to  see,  might  be  readily  produced  by  the 
testator  speaking  favorably  of  his  Mississippi  purchase,  and  of 
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his  intention  to  settle  the  place,  and  to  look  to  it  as  his  chief 
source  of  revenue.  The  proof  is  clear  that  he  did  not  intend 
to  carry  his  Tennessee  negroes  there  immediately,  whatever  he 
might  do  after  he  had  got  the  place  fairly  started.  The  witnesses 
who  approach  nearest  to  direct  testimony  upon  the  question  of 
intent,  use  language  which  shows  that  the  testator  spoke  of  the 
place  only  as  a  future  residence^  for  the  statements  referred 
to  were  all  made  before  the  testator  had  actually  gone  upon 
the  lands  with  his  Missouri  negroes.  Besides,  the  evidence  of 
the  testator's  direct  declarations  that  he  did  not  intend  to  make 
Mississippi  his  home,  when  taken  in  connection  with  actual 
facts  as  proved,  is  more  conclusive  against,  than  the  testimony 
referred  to  is  in  favor  of  the  point  in  controversy.  We  are 
satisfied,  after  a  thorough  examination  of  the  record,  that 
the  testator  had,  in  fact,  no  intention  to  change  his  domicil. 

The  result  is,  that  there  is  no  error  in  the  decree  of  the 
Chancellor,  and  the  same  will  be  affirmed,  with  costs. 


Matob  asd  Aldbrmbn  of  CoLtJMBiA  V.  Jao.  L.  Ouest. 

Taxation.  PriviUges^haw  created.  Livery  Biablea,  The  Legislature^ 
alono,  has  the  power  to  create  privileges  and  forbid  their  exercise 
without  a  license.  The  Legislature  has  not  made  the  keeping  of  liv* 
ery  stables  a  privilege,  and  until  it  is  done  by  the  law  making  power, 
that  occupation  cannot  be  taxed  as  such. 


FROM   MAURY. 


Judgment,  upon  an  agreed  case,  before  Judge  Martin,  at 
the  May  Term,  1859,  for  the  defendant.  The  plaintiff  ap- 
pealed. 
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N.  II.  Burt,  for  the  M.  and  A. 

Gantt,  for  tlie  defenJant, 

Garutiiers,  J.,  delivered  the  opinion  of  the  Court. 

The  question  presented  upon  this  agreed  case  is,  whether 
the  plain tifF:4  had  a  right  to  tax  the  keeping  of  a  '*  livery  sta- 
ble" as  a  privilege.  They  made  an  ordinance  levying  a  tax 
of  len  dollars  "for  the  privilege  of  keeping  a  livery  stable." 
The  defendant  refusing  to  pay  it  a  warrant  was  issued.  The 
Circuit  Judge  held  the  ordinance  void. 

Constitution,  Art.  2,  sec.  28,  provides,  that  all  lunds^  town 
tot8^  &c.,  shall  be  taxed  according  to  value*  If  this  were  all, 
no  other  than  an  ad  valorem  tax  could  be  imposed  upon  any 
lot,  no  matter  what  may  be  erected  upon  it,  or  what  occupa- 
tion followed  thereon.  But  in  the  same  section,  power  is 
given  to  the  Legislature  "to  tax  mercliants,  pedlars,  and 
prtvilege€.'^ 

By  section  29  of  the  Constitution, "  the  General  Assembly  shall 
have  power  to  authorize  the  several  counties  and  incorporated 
(owns  in  this  State,  to  impose  taxes  for  county  and  corpora'^ 
tion  purposes,  respectively,  in  such  manner  as  shall  be  pre- 
scribed by  law ;  and  all  property  shall  be  taxed  according  to 
its  value,  upon  the  principles  established  in  regard  to  State 
taxation." 

What  are  prtvtlegeey  is  a  question  of  construction  depend- 
ent upon  the  general  law.  We  have  defined  it  in  several  cases 
to  be  the  exercise  of  an  occupation,  or  business,  which  re- 
quires  a  license  from  some  proper  authority,  designated  by  a 
general  law,  and  not  open  to  all,  or  any  one,  without  such 
license.     4  Sneed,  193 ;  5  Sneed,  258. 

It  is  a  power  of  the  Legislature,  alone,  to  create  privileges, 
and  forbid  their  exercise,  without  license.  They  have  made 
the  keeping  of  a  tippling  house,  a  race  track,  &c.,  privileges, 
but  not  livery  stables.  Until  this  is  done  by  the  law  making 
power,  that  occupation  cannot  be  taxed,  ae  suck^  any  more 
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thaD  the  keeping  of  a  blacksmith  shop,  or  a  lawyer's  or  doc- 
tor's office.  This  power  of  creating  prhnlegeSy  has  not,  (even 
if  it  could  be,)  been  delegated  to  this  municipal  corporation. 

This  tax  was,  then,  illegal,  and  the  judgment  of  the  Circuit 
Court  is  affirmed. 


W.  H.  Di'KCAN  et  al.  v.  H.  M.  Philips  et  al 

Will.  Construction  of.  In  the  second  clause  of  his  will,  tho  testator 
gave  his  wife  $1,000  in  money  and  a  negro  boy,  absolutely ;  and,  also, 
during  her  natural  life  or  widowhood^  all  the  remainder  of  his  proper- 
ty, both  real  and  personal.  The  testator,  also,  provided  that  his  wife 
should  not  be  required  to  give  bond  and  security  for  the  forthcoming 
of  said  property  at  her  deaths  but  that  she  should  have  the  free  use  and 
control  of  all  said  property  during  her  natural  life  or  widowhood.  In 
the  fourth  clause  he  provided  that  at  his  wife's  deaths  the  property 
should  be  equally  divided  between  his  brothers  and  sisters,  and  their 
heirs,  Ac.  Held,  that,  by  the  proper  construction  of  the  will,  the  wife 
did  not  tuke  a  life  estate,  in  the  event  she  married^-that  her  interest  in 
the  property,  except  the  money  and  negro  boy,  terminated  upon  her 
marriage. 


FKOM   MARSHALL. 


The  cause  was  heard  before  Chancellor  Fkikrson,  at  the 
February  Term,  1869. 

W.  P,  Davis  and  E.  Cooper,  for  the  complainants. 

Gantt,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Thitf  bill  was  filed  for  the  construction  of  the  will  of  Josiah 
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Duncan,  deceased.  Nancy  Dancan,  the  widow,  married  Ho- 
ratio Philips,  and  the  question  is,  whether  her  estate  in  cer- 
tain slaves  and  other  property,  terminated  thereby,  or  contin- 
ued until  her  death.  The  Chancellor  thought  the  latter,  and 
the  case  is  brought  up  for  revision. 

By  the  second  clause  he  gave  her  $1,000  in  money,  and  a 
negro  boy,  Berry,  "  to  manage  and  dispose  of  as  she  may 
think  proper  forever.*'     In  the  same  clause,  he  says: 

**  I  also  give  and  bequeath  to  my  said  wife,  Nancy,  during 
her  natural  life  or  widowhood^  the  tract  of  land  I  now  live  on ; 
also,  all  the  negroes  I  may  die  seized  and  possessed  of ;  also, 
all  my  moneys,  notes,  accounts,"  &c.,  &c.  ^'  It  is  my  will  and 
desire  that  my  said  wife,  Nancy,  shall  not  be  required  to  give 
bond  and  security  for  the  forthcoming  of  said  property  and 
money  at  her  deaths  but  that  she  have  the  free  U9e  and  con- 
trol of  all  said  property  during  her  natural  life  or  widowhood^ 
as  aforesaid." 

In  the  fourth  clause  he  says : 

^'  It  is  my  will  and  desire  that  at  my  wife'n  deaths  that  my 
lands  be  sold  and  my  negroes  divided  or  sold,  and  that  all  my 
other  property,  except  that  already  specially  bequeathed,  be 
sold  and  equally  divided  between  my  brothers  and  sisters,  and 
half  brothers  and  sisters,  and  their  heirs,  with  this  excep- 
tion," &c. 

We  are  not  able  to  concur  with  the  Chancellor  in  his  con- 
struction of  this  will.  He  held  that  the  limitation  of  her  es- 
tate to  her  marriage,  must  be  disregarded,  and  a  life  estate 
given  to  her  without  regard  to  that  contingency.  This  con- 
struction is  based  upon  the  provision  in  the  second  clause,  to 
the  eifect  that  she  is  not  required  to  give  a  bond  for  the 
*^  forthcoming  of  the  property  at  her  death,**  and  the  fourth 
clause,  which  provides  that  the  sale  and  distribution  of  the 
property  or  its  proceeds  among  the  legatees  of  the  remainder,  is 
to  take  place  "ae  her  death/*  without  any  reference  to  the 
event  of  her  second  marriage. 

Now,  what  was  his  manifest  intention  ?  Is  no  effect  to  be 
given  to  the  term  *'  widowhood  "  twice  repeated,  aa  the  meas- 
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ore  of  the  estate  given  to  her  ?  Can  that  be  disregarded  or 
expunged  by  constrttction?  Effect  must  be  given  to  all  the 
parts  if  they  are  reconcilable,  and  not  repugnant.  To  accom- 
plish this,  words  may  be  supplied,  or  even  disregarded,  where 
it  becomes  necessary. 

The  fourth  clause  nay  well  stand  with  the  second.  All 
the  difficulty  arises  from  the  omission  of  the  words  ^*  or  mar- 
riage "  in  the  fourth  clause,  after  the  words  ^'my  wife*s  death.*' 
As  framed  it  only  refers  to  one  of  the  events,  provided  for  in 
the  second  clause,  as  the  period  of  division  among  others,  pre- 
termitting the  other.  If  she  should  remain  a  widow,  she  io 
to  enjoy  the  property  until  her  death,  and  then  to  go  to  his 
brothers  and  sisters.  But  if  she  should  marry,  what  then  ? 
That  event  is  to  terminate  her  estate  by  the  second  clause ; 
she  is  only  to  enjoy  the  property  during  ^^  widowhood.'* 
When  the  state  of  widowhood  ends,  where  is  it  to  go?  She 
can  hold  it  no  longer,  for  that  is  the  limit  fixed.  Certainly  to 
the  brothers  and  sisters.  Their  right  would  spring  up  as  well 
upon  the  happening  of  the  one  event  as  the  other.  It  was 
with  her  to  determine  which  it  should  be.  This  must  be  the 
construction  when  the  whole  will  is  taken  together,  and  effect 
given  to  all  its  parts.  Such  must  have  been  his  intention.  It 
will  not  do  to  strike  out  the  word  widowhood^  as  a  limit  to  her 
estate.  It  is  too  important  a  word  to  disregard,  and  its  prop- 
er force  must  be  given  to  it.  No  violence  is  done  to  the  fourth 
clause  by  this  construction.  It  is  made  to  operate  upon  both 
events  instead  of  one,  and  that  to  carry  out  the  spirit  and  in- 
tention of  the  testator,  as  manifested  in  the  preceding  clause. 

The  case  of  HugkeB  and  Wife  v.  Boyd^  2  Sneed,  512,  set- 
tles that  this  kind  of  a  provision  in  a  will  is  not  void  because 
in  restraint  of  marriage.  The  doctrine  and  reasoning  of  that 
case  applies  to  this,  and  need  not  be  repeated.  There  is  no 
distinction  in  principle  between  them.  This  doctrine  is  not 
hard  upon  the  widow.  She  can  dissent,  and  avoid  all  testa- 
mentary restrictions,  and  stand  upon  the  widow's  rights  as 
fixed  by  the  law.  Having  failed  to  do  this,  her  rights  must 
be  governed  by  the  will.  Having  chosen  to  place  herself  and 
27 
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take  her  rights  under  the  will,  she  must  abide  by  it  in  all 
respects.  The  election  and  its  consequences  are  before  her 
when  she  thinks  of  changing  her  condition  from  that  of  a 
widow  to  a  wife.  If  she  prefers  the  husband  to  the  property, 
she  will  marry,  and  if  not  she  may  still  enjoy  her  former  hus- 
band's bounty.  She  can  not  bLve  both  blessings,  but  must 
choose  between  them  and  abide  by  her  election. 

We  are  constrained,  though  somewhat  reluctantly,  to  re- 
verse the  decree  in  favor  of  the  woman,  and  remand  the  ease 
for  the  execution  of  the  will  by  the  executors,  under  the  di- 
rection  of  the  Chancery  Court,  upon  the  construction  herein 
given. 


George  Conner  v.  F.  C.  Allbk. 

1.  Gaknishmknt.  Answer  of  the  garnishee.  What  protccia  him.  It 
is  the  duty  of  the  garnishee  to  state,  in  his  answer,  every  fact  within 
his  kno^wledge  which  had  destroyed  the  relation  of  debtor  and  creditor 
preTiously  existing  between  him  and  the  defendant  If  he  fail  to 
disclose  a  fact,  which,  if  disclosed,  would  hare  preyented  a  judgment 
against  him,  he  cannot  afterwards  set  up  that  judgment  in  bar  of  a 
recovery  on  the  debt  he  owed  the  defendant,  and  which  he  knew  had 
passed  into  the  hands  of  a  third  person  before  he  answered  as  gar- 
nishee 

2.  Same.  Same.  Cote  in  judgment,  0  was  indebted  to  A.  by  note. 
The  note  had  been  transferred  to  B,  by  delivery.  Judgment  was  con- 
fessed by  G.  on  the  note,  he  knowing  that  it  belonged  to  B.  By  mis- 
take, the  judgment  was  rendered  in  favor  of  A.  against  C.  The  cred- 
itors of  A.  had  garnishments  served  on  C,  who  answered  that  he  was 
indebted  to  A.  the  amount  of  the  judgment,  without  diBclosiog  the 
fact  that  the  debt  had  been  transferred  kx«d  belonged  to  B.    Judg- 
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ments  were  rendered  against  0.  on  bis  answer.  Held,  that  the  judg- 
ments on  the  garnishments  did  not  discharge  C.  from  hi.s  liability,  on 
the  judgment,  to  B. 


FROM   MAURY. 


Judgment  for  the  plaintiff  at  the  August  Term,  1859,  Mar- 
tin, J.,  presiding.     Conner  appealed. 

W.  S.  Rainbt,  for  the  plaintiff  in  error. 

N.  S.  Brown,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  facts  upon  which  the  decision  of  this  cause  rests  are 
these :  the  defendant  in  error,  F.  C.  Allen,  held  a  note  upon 
Conner,  the  plaintiff  in  error,  for  $1030,  due  the  1st  of  March, 
18/>7.  On  the  2d  of  January,  in  that  year — this  note  heing 
endorsed  in  blank  by  Allen,  the  payee — was  discounted  by  the 
Lawrenceburg  Bank  of  Tennessee,  and  the  proceeds,  $1017.79, 
paid  to  Allen,  who  from  thence  ceased  to  be  the  owner  of  the 
note.  On  the  26th  of  February,  T.  C.  Ramsey,  the  Clerk 
and  Teller  of  the  Bank,  by  letter,  in  the  name  of  William  Si- 
monton,  its  Cashier,  notified  Conner  that  the  Bank  held  the 
note,  and  that  it  would  be  due  the  14th  of  March,  afterwards. 
This  letter  was  received  and  answered  by  him,  by  another, 
addressed  to  Simonton,  of  date  the  Sd  of  March,  1857,  in 
which  he  promised  that  his  note  should  be  paid  soon.  It  was 
not  paid,  and  at  maturity  was  dishonored.  Between  that  time 
and  the  27th  of  June,  Simonton  addressed  various  letters  to 
Conner,  to  Maury  county,  where  he  resided,  urging  the  pay- 
ment of  the  note,  to  which  he  made  answer  promising  to  make- 
payment  so  soon  as  he  could  raise  the  money.  Two  of  Con- 
ner's letters  to  this  effect  bear  date,  the  one  the  6th  of  May, 
and  the  other  the  27th  of  June.     It  is,  also,  probable  thftt 
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during  this  period  Simonton  had  a  personal  interview  with 
him,  in  order  to  collect  the  note.  In  August,  Simonton  again 
withdrew  the  note  from  the  Bank  for  the  purpose  of  suing 
Conner  and  effecting  a  settlement,  and  placed  it  in  the  hands 
of  Allen  as  the  agent  of  the  Bank — that  he  might  go  to  Mau- 
ry county,  see  Conner,  and  get  the  money  upon  it.  He  left 
it  with  H.  A.  Miller,  a  Justice  of  the  Peace  of  that  county,  in 
the  hope  that  Conner  would  pay  it  by  a  day  named — with  in- 
structions that  if  he  did  not,  the  note  was  to  be  restored  to 
the  Bank.  Conner  having  failed  to  pay  it,  Miller,  in  a  letter 
dated  the  18th  of  August,  returned  it  to  Allen,  who  restored 
it  to  the  Bank  ;  and  Simonton,  its  Cashier,  on  the  next  day, 
in  a  letter  dated  the  19th  of  August,  enclosed  it  to  Miller, 
with  instructions  to  get  Conner  to  divide  it,  confess  judgments 
and  stay  them,  and  requesting  him,  when  the  judgments  were 
obtained,  to  send  him  a  memorandum  of  them,  and  by  whom 
stayed.  Conner,  accordingly,  on  the  29th  of  August,  divided 
the  note,  executing  three  in  its  stead,  for  $353.75  each,  upon 
which  he  confessed  three  several  judgments  before  said  Miller, 
amounting  in  the  aggregate  to  $1061.25,  and  stayed  the  same 
by  Martin  L.  Stockard.  Miller  immediately  sent  to  Simonton 
the  memorandum  required,  in  a  letter  dated  the  29th  of  Au- 
gust. 

By  some  mistake  or  oversight  in  Miller,  the  notes  and  judg- 
ments, instead  of  being  to  the  Bank,  their  owner,  were  taken 
in  the  name  of  Allen. 

J.  M.  Moss  &  Brothers  to  the  use  of  Samuel  H.  Jones  being 
judgment  creditors  of  Allen,  with  a  view  of  subjecting  the 
judgments  belonging  to  the  Bank,  on  the  6th  of  January, 
1858,  caused  Conner  to  be  summoned  as  a  garnishee,  and  on 
that  day,  upon  his  answer,  obtained  judgment  against  him  be- 
fore Miller,  for  $111.66.  In  like  manner.  Woods,  Bacon  & 
Co.,  being  judgment  creditors  of  Allen  to  the  amount  of 
$1141.53,  on  the  18th  of  January  caused  Conner  to  be  sum- 
moned as  a  garnishee,  and  on  the  next  day,  upon  his  answer, 
succeeded  in  obtaining  judgment  against  him,  in  the  Circuit 
Court  of  Maury  county,  for  $973.95,  the  same  being  the  bal- 
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ance  of  the  judgments  belonging  to  the  Bank,  so  confessed 
before  said  Miller. 

Conner,  though  he  knew,  as  we  are  satisfied  from  the  proof, 
that  these  judgments  belonged  to  the  Bank,  failed  so  to  state 
in  his  answer  to  the  garnishments ;  but,  on  the  contrary,  sta- 
ted that  he  owed  Allen  the  amount  of  said  judgments. 

The  Bank  was  no  party  to  the  proceedings  by  garnishment, 
and  does  not  appear  to  have  had  any  notice  of  them :  and 
after  the  expiration  of  the  stay  of  the  judgments,  caused  ex- 
ecutions to  be  issued,  by  Miller,  upon  them,  in  the  name  of 
Allen,  to  enforce  their  collection  for  the  benefit  of  the  Bank. 
This  was  resisted  by  Conner,  who  resorted  to  a  supersedeas, 
and  contended  that  the  satisfaction  of  the  judgments  upon  the 
garnishments  operated  as  a  satisfaction  of  the  judgments  be- 
longing to  the  Bank,  in  the  name  of  Allen. 

It  appeared  that  Conner  paid  Woods,  Bacon  &  Co.,  without 
the  issuance  of  an  execution,  and  that  before  he  would  pay 
them  he  required  a  bond  of  indemnity  against  the  claim  of 
the  Bank,  which  they  executed. 

The  cause  was  submitted  to  the  decision  of  the  Circuit 
Court,  by  both  parties,  without  the  intervention  of  a  jury, 
ander  section  2956  of  the  Code,  and  judgment  rendered  in 
favor  of  the  plaintiff  below.  This  judgment  we  afiirro.  The 
debts  due  from  Conner  did  not  belong  to  Allen,  and  could 
not,  rightfully,  be  subjected  to  his  debts.  Johnson  et  als,  v. 
Irby  et  als,^  8  Hum.,  654.  Notice  of  the  assignment  of  a 
chose  in  action,  given  to  the  debtor,  either  before  or  after 
judgment,  will  vest  the  absolute  title  in  the  assignee.  Clod- 
fetter  v.  Cox,  Admr,  et  als.,  1  Sneed,  330.  If  after  notice, 
the  debtor  take  a  release  from  the  nominal  creditor,  or  pay 
him,  or  procure  a  set-off  against  him,  or  make  out  an  apparent 
defence  in  any  other  way,  the  whole  will  be  deemed  void ; 
and  Y^Wl  be  so  declared  either  on  summary  application  or  upon 
pleading,  or  evidence  on  trial,  according  to  the  manner  in 
which  the  fraudulent  act  is  sought  to  be  enforced.  An  attor- 
ney having  a  lien  on  the  chose  in  action,  for  example,  on  a 
judgment  for  his  costs,  shall  be  deemed  an  assignee.     15  John. 
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R.,  405;  4  CWen,  416.  So  one  who  takes  it  merely  in 
pledge,  cr  as  collateral  security.  20  Johns.  R.,  142  ;  9  Cow- 
en,  34. 

The  assignee  will  be  protected  and  his  right  noticed  as  well 
in  a  Court  of  Law  as  a  Court  of  Equity ;  and  the  mere  fact 
that  the  name  of  the  person  beneficially  entitled  does  not  ap- 
pear in  the  record,  wiii  make  no  difference,  if  the  debtor  have 
notice  of  his  right.  Burton  v.  Deeg,  4  Yer.,  4,  and  cases 
cited  above. 

If  the  case  now  before  us  were  without  a  precedent,  or  direct 
decision,  we  could  have  no  diflSculty  in  its  determination.  In 
principle  there  can  be  no  distinction  between  such  a  case  and 
those  above  cited.  The  garnishee  must  pay  the  penalty  of  bis 
own  wrong,  and  cannot  avoid  liability  to  the  party  really  en- 
titled, upon  the  ground  that  he  had  paid  the  debt  to  another, 
although  under  color  of  legal  process.  It  w:is  the  duty  of 
Conner,  in  his  answer  to  the  garnishments,  to  have  disclosed 
the  ownership  of  the  Bank  in  this  fund,  and  prevented  a  re- 
covery by  the  creditors  of  Allen.  A  failure  to  make  the 
proper  defence  was  at  his  peril,  and  a  payment  to  them,  the 
same  as  to  a  stranger.  The  Bank  was  not  precluded  by  ihe 
judgments  upon  the  garnishments,  because  they  were  re«  inter 
alias  acta.  It  has  been  held  that  a  former  recovery  and  sat- 
isfaction in  the  name  of  an  assignor  of  a  note  not  negotiable, 
obtained  without  the  privity  of  the  assignee,  after  the  assign- 
ment and  notice  thereof  given  to  the  debtor,  constituted  no 
bar  to  a  subsequent  suit  in  the  name  of  the  assignor,  brought 
by  the  authority  and  for  the  benefit  of  the  assignee.  Dawson 
V.  Coles,  16  Johns.  R.,  51.  The  same  principle  is  settled  in 
Burton  v.  Dees^  4  Yer.,  4.  An«l  if  A.  be  indebted  to  B.,  and 
pay  such  debt  to  the  attorney  of  a  person  suing  A.  in  B.'s 
name,  but  without  his  authority,  A.  is,  notwithstanding,  obliged 
to  pay  B.  again.     Rohson  v.  Eaton,  1  T.  R.,  62. 

But  this  question  has  been  often  before  the  Courts  of  our 
sister  States.  In  Drake  on  Attachment,  section  630,  it  is 
laid  down  to  bo  the  duty  of  the  garnishee  to  state  in  his  an* 
swer  every  fact  within  his  knowledge,  which  had  destroyed 
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the  relalion  of  debtor  and  creditor,  previously  existing  between 
him  and  the  defendant.  If  he  fail  to  disclose  a  fact  which,  if 
disclosed,  would  have  prevented  a  judgment  against  him,  he 
cannot  afterwards  set  up  that  judgment  in  bar  of  a  recovery 
ou  the  debt  he  owed  the  defendant,  and  which  he  knew  had 
passed  into  the  hands  of  a  third  person  before  he  answered  as 
garnishee.  Therefore,  where  A.  was  garnisheed  in  a  suit 
against  B.,  and  failed  in  his  answer  to  disclose  the  fact,  which 
was  known  to  him,  that  before  the  garnishment,  B.  had  up- 
plied  to  the  District  Court  of  the  United  States  to  be  declared 
a  bankrupt,  and  soon  after  was  so  declared;  and  judgment 
WAS  accordingly  rendered  against  A.  for  the  debt  he  confessed 
to  be  owing  to  B.;  and  afterwards  he  was  sued  by  the  assignee 
in  bankruptcy  upon  the  debt,  and  set  up  as  a  defence  the 
judgment  rendered  against  him  as  a  garnishee ;  it  was  held, 
that  having  in  his  answer  concealed,  or  omitted  to  give  notice 
of  a  fact  which  he  was  bound  to  disclose,  and  which  would 
have  prevented  a  judgment  against  him,  the  defence  was  una- 
vailable. So,  where,  by  law,  wages  due  to  a  person  ore  ex- 
empt from  attachment,  and  A.  gave  to  B.  a  due  bill  for  an 
amount  due  him  for  wages,  and,  upon  being  summoned  as  gar- 
nishee of  B.,  answered,  admitting  the  giving  of  the  due  bill, 
but  said  nettling  as  to  the  consideration  for  which  it  was  given, 
and  was  charged  as  garnishee;  it  was  held,  in  an  action 
against  him  by  B.  on  the  due  bill,  that  the  judgment  against 
him  was  no  defence. 

In  support  of  this  doctrine,  Nugent  v.  Opdyhe^  9  Robinson 
(La.,)  453,  and  Lock  v.  Johnson,  36  Maine,  464 ;  together 
with  numerous  other  cases,  are  cited,  and  among  them  Prei- 
coil  v.  Hull,  17  Johns.  284  ;  Colvin  v.  Rich,  3  Porter,  IVo; 
Tompkin  v.  VhiUipM,  and  Foster  v.  White,  9  Porter  98,  'J.2\  ; 
and  Stockton  v.  Hall,  Hardin,  160.  These  cases  furnish  di- 
rect authority  for  the  judgment  of  the  Circuit  Court. 

The  effect  to  be  given  to  the  garnishee's  answer  differs,  very 
materially,  in  the  different  States.  This  depends,  in  a  great 
measure,  upon  the  construction  given  to  the  statutory  provis- 
ions of  each  State.     In  most  of  the  States,  the  answer  is  taken 
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to  be  true,  but  is  subject  to  be  controverted  and  disprored ; 
while  in  others,  when  its  truth  is  denied,  it  is  held  not  admis- 
sible evidence  in  the  garnishee's  favor.  Drake  on  Attach- 
ment, sees.  651,  654. 

In  Tennessee,  however,  the  garnishee's  liability  is  determin- 
ed solely  by  his  answer,  which  is  held  to  be  conclusive.  But 
this  rule  has  never,  to  our  knowledge,  been  extended  beyond 
the  particular  contest  between  the  garnishor  and  garnishee^ 
and  the  answer  cannot  be  regarded  as  concluding  other  par- 
ties— certainly  noi  one  who  is  a  stranger  to  the  procedure. 

Judgment  affirmed. 


A.  Desport  v.  L.  Metcalf  et  al 

AssiGiTMKNT.  Deed  of  trust  Evidence.  J.  made  an  assignment  of  his 
property  to  M.,  as  trustee.  In  the  deed  preference  was  given  to  D., 
who,  upon  the  application  of  N.,  the  stajor  of  J.,  on  a  judgment  in> 
eluded  in  the  deed,  but  nut  likely  to  bo  reached,  made  a  written  trans- 
fer of  his  prior  right  to  satisfaction,  in  the  form  of  an  order  to  the 
trustee,  to  the  creditor,  on  whose  judgment  !N.  was  stayor.  This 
order  was  accepted  by  the  trustee,  and  placed  in  the  hands  of  the 
attorneys  of  the  judgment  creditor,  by  N.,  as  collateral  security. 
Held,  that  such  judgment  creditor  was  entitled  to  the  benefit  of  tbi» 
transfer;  and  B.  could  not  impeach  it  hy  oral  testimony  showing 
that  the  order  or  transfer  was  given  conditionally,  the  same  being 
absolute  upon  its  face,  and  accepted,  by  the  attorneys,  without  a  know- 
ledge of  any  conditions  connected  with  its  execution. 


FROM   FRANKLIN. 


Decree  for  the  defendants^  at  the  November  Term,  1859, 
before  Chancellor  Ridley.     The  complainant  i^ppealed. 
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Petek  Turnet,  for  the  complainant. 

A.  S.  CoLTAR,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

One  Jordan,  of  Winchester,  being  desirous  to  secure  and 
prefer  a  portion  of  his  creditors,  on  the  27th  December,  1857, 
made  an  assignment  of  his  property  to  L.  Metcalf,  as  trustee. 
Among  others,  he  secured  the  complainant  in  a  note  for  about 
$900,  and  placed  his  debt  in  the  first  class.  He  was  also  in- 
debted to  L.  B.  Fite  &  Co.  and  A.  Morrison  &  Co.,  by  judg- 
ments in  about  the  same  sum,  but  they  were  placed  in  a  posi- 
tion in  the  deed  of  trust  that  the  effects  assigned  would  not 
likely  reach.  Upon  these  judgments  one  B.  B.  May  was 
stayor.  May  was  importunate  for  indemnity,  and  Jordan  was 
anxious  to  make  him  secure.  The  complainant  being  moved 
by  the  appeals  of  May,  and  perhaps  by  the  solicitations  of 
Jordan,  with  whom  he  was  in  some  way  connected  in  business, 
or  for  some  other  reason,  drew  up  a  written  assignment  and 
transfer  of  his  prior  right  to  satisfaction,  in  the  form  of  an 
order  to  the  trustee,  to  the  said  judgment  creditors,  Fite  and 
Morrison,  for  the  relief  of  May.  This  transfer  and  order 
was  accepted  by  the  trustee,  in  a  writing  upon  the  same,  with- 
out any  condition  therein  expressed,  and  handed  to  May. 
The  latter  applied  to  Frizzell  &  Colyar,  the  attorneys  for  Fite 
&  Morrison,  to  receive  the  said  transfer,  and  release  him  en- 
tirely as  stayor.  This  they  refused  to  do,  but  ultimately 
agreed  to  accept  it  as  collateral  security,  or  rather  to  rely 
upon  that  in  the  first  instance,  and  only  resort  to  him  in  the 
event  that  the  trust  fund  so  assigned  proved  insufficient  to 
satisfy  their  judgments.  Frizzell  proves  that  the  judgments 
could  then  have  been  made  out  of  May,  but  they  suspended 
operations  against  him,  and  he  sold  out  his  property  and 
moved  from  the  State.  On  the  other  hand  the  complainant 
insists,  and  the  trustee  proves  that  the  transfer  was  conditional, 
and  only  to  take  effect  by  the  acceptance  of  it  by  the  attor- 
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neys,  and  the  entire  release  of  May  from  his  linbiiity  as  stayor. 
That  the  whole  object  of  it  was  to  release  May  from  the  in- 
cumbrance of  the  judgments  against  him,  as  they  were  anx- 
ious, as  he  was  about  to  remove  from  the  cointy,  that  he 
should  do  so  unembarrassed. 

The  evidence  is  in  conflict  on  this  point,  and  the  rights  of 
the  parties  must  be  determined  by  the  face  of  the  paper.  It 
is  an  unconditional  transfer  by  the  complainant  of  the  advan- 
tage of  his  position  in  the  deed  of  trust  to  Fite  &  Morrison, 
so  far  as  to  give  them  priority  over  him  to  the  extent  of  their 
judgments,  for  the  relief  of  May. 

From  what  we  can  see,  the  trust  fund  will  be  sufficient  for 
that  purpose;  and  it  is  difficult  to  see  how  the  refusal  to  re- 
lease him  at  once,  or  ultimately,  could  affect  the  validity  of 
the  transfer,  or  defeat  the  kind  objects  had  in  view  by  the 
complainant  and  Jordan. 

We  must  regard  the  parties  as  intending  to  do  some  effec- 
tive and  substantial  thing  in  the  act  performed,  and  the  agree- 
ment reduced  to  writing.  The  substance  of  it  was  to  secure 
the  payment  of  the  judgments  for  which  May  was  bound,  so 
as  to  relieve  him.  Such  is  the  purport  of  the  instrument^ 
deliberately  executed,  and  it  must  be  performed. 

The  decree  was  to  that  effect,  and  it  will  be  afHrmed. 


HuGGiNs  &  Ransom  v,  J.  A.  Moore  et  aL 

CoMVKRSiosr.  Trover.  Guardian.  A  guardian  has  only  a  naked 
authority,  not  coupled  with  an  interest,  and  cannot  consent  to  the 
conversion  of  his  ward's  property,  and  thereby  defeat  a  recovery  in 
nn  action  of  trover  brought  by  him  for  the  value  of  the  property. 

Same.  Same.  Same.  Case  in  judgment.  A  guardian  hired  out  the 
filuvc  of  his  ward  to  work  at  a  mill,  with  a  stipulation  that  he  was  not 
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to  work  as  fireman.  The  hirer  worked  the  slave  as  fireman,  and,  also, 
sub-hired  him.  The  ward  sued  for  a  conversion  of  the  slave.  Held, 
that  the  consent  of  the  guardian,  after  the  hirinjj;,  to  the  conversion 
of  the  slave,  would  not  bar  a  recovery. 

New  Trial.  Practice,  The  discretion  of  a  Circuit  Judcje  in  tjrant- 
ing  a  new  trial  cannot,  properly,  be  revised  by  the  Suprenju  Court. 


FROM    RUTHERFORD. 


Verdict  and  judgment  for  the  plaintiff,  at  the  March  Term, 
1859,  Davidson,  J.,  presiding.     The  defendants  appealed. 

Burton  and  Hancock,  for  the  plaintiffs  in  error. 

E.  A.  Keeblb  and  Palmer,  for  the  defendants  in  error. 

McKinney,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  trover,  for  the  conversion  of  a  slave. 
Judgment  for  the  plaintiffs  for  one  thousand  dollars  damages. 

Jordan,  as  guardian  of  the  defendants  in  error,  who  are 
minors,  hired  the  slave  to  Huggins  &  Ransom  for  the  year 
1857,  who  were  proprietors  of  a  steam  flouring  mill.  By  the 
terms  of  the  contract,  the  slave  was  to  work  in  the  mill,  but 
was  not  **to  work  or  act  as  fireman."  The  proof  shows,  that, 
on  different  occasions,  the  slave  was  required  to  act  as  "  fire- 
man;" and  that  he  was  «u(-hired  to  one  Miller  for  some 
length  of  time.  There  is  proof  tending  to  show  that  Jordan, 
after  the  date  of  the  contract,  consented  to  the  sub-hiring, 
and  also  that  the  slave  might  act  ns  fireman. 

The  Court  instructed  tho  jury,  that  "  for  either  one  of  these 
acts,  wilfully  done,  the  defendants  would  be  liable  in  this 
action,  unless  the  consent  of  Jordan^  upon  a  sufficient  con- 
tideration,  was  first  obtained.**  But  that,  if  "after  the  writ- 
ten contract  was  executed,  and  before  breach,  Jordan  con- 
sented that  the  boy  should  be  employed  as  a  fireman  occasion- 
ally, and  also  consented  that  he  might  be  sub-hired  to  Miller, 
in  neither  event  would  it  amount  to  a  conversion.** 
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The  error  of  this  instruction,  as  argued,  is  the  assamption 
that  a  consideration  vas  essential  to  make  the  consent  of  Jor- 
dan effectual.  This  objection  cannot  be  maintained.  Al- 
though, from  the  first  part  of  the  charge,  it  might  seem  that 
the  Judge  intended  to  assert  that  Jordan's  consent  would  be 
inoperative  unless  based  upon  a  "  sufficient  consideration ;"  yet, 
taking  the  charge  altogether,  it  cannot  be  so  understood.  In 
the  afterpart,  the  Judge,  in  stating  the  principle  by  which  the 
jury  are  to  be  governed,  drops  the  idea  of  a  consideration; 
and  from  the  whole  charge  it  is  obvious  that  this  idea  is  a  mere 
abjtraction,  not  designed  to  have  any  practical  effect.  But 
if  it  were  otherwise,  it  would  be  no  ground  for  a  reversal  of 
the  judgment.  In  our  view,  the  question  in  regard  to  the 
consent  of  Jordan  was  irrelevant.  We  are  aware  of  no  prin- 
ciple upon  which  it  can  be  held,  that  a  guardian  may  consent 
to  the  conversion  of  his  ward's  property,  and  thereby  defeat 
a  recovery  in  an  action  of  trover  brought  by  them  for  the 
value  of  the  property.  We  think  the  guardian  is  possessed  of 
no  such  power.  With  us,  a  guardian  has  only  a  naked  au- 
thority, not  coupled  with  an  interest.  1  Parson's  on  Con.,  114. 
In  this  view,  the  error  of  the  charge  was  in  favor  of  the 
appellants. 

Another  question  has  been  made.  There  was  a  former  trial 
and  verdict  for  the  plaintiffs  below.  A  new  trial  was  granted, 
to  which  the  plaintiffs  excepted,  and  a  bill  of  exceptions  was 
tendered  and  signed,  setting  forth  the  evidence  and  the  excep- 
tions, which  forms  part  of  this  record.  We  have  held  on  a 
former  occasion,  in  a  case  not  reported,  after  a  careful  exami- 
nation of  the  books,  that,  under  our  system,  the  discretion  of 
a  Circuit  Judge,  in  granting  a  new  trial,  cannot  properly  be 
revised  by  this  Court,  although  in  some  of  our  earlier  cases, 
a  contrary  doctrine  seems  to  have  been  asserted.  But  if  the 
rule  were  otherwise,  the  question  could  not  be  made  in  the 
present  case,  by  the  defendants  in  error,  as  both  trials  resulted 
in  their  favor. 

Judgment  affirmed. 
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William  Brown  v.  W.  A.  Allen. 

1.  Execution.  Levy -effect  of ,  Title.  The  title  to  personal  property, 
levied  on  bj  an  officer  vestA  in  him,  and  he  is  authorized  to  sell  the 
same  at  iiny  time,  even  after  the  execution  \%fiincUi9  officio. 

2.  Samk.  Same.  Waiter.  Abandonment.  Nothing  less  than  the  satis- 
faction of  the  debt,  or  some  recognized  act  of  abandonment,  or  waiver, 
cither  by  the  creditor  or  officer,  could  have  the  effect  to  destroy  the 
title  vested  by  the  levy,  or  restore  the  right  of  property  to  the  execu- 
tion debtor. 

8.  Samk.  Same.  Same.  Possesiion.  Nor  does  the  title  which  vesta  in 
the  officer  by  virtue  of  the  levy  depend  upon  the  removal  of  the  pro- 
Y^erty  from  the  poasessiion  of  the  defendant  in  the  execution.  It  may 
be  left  with  the  defendant,  or  placed  in  the  custody  of  any  other  person 
without  affecting  his  title.  Neither  is  his  title  destroyed  by  taking 
out  an  alias  execution,  or  an  order  of  sale,  or  by  taking  a  delivery 
bond  on  the  alias, 

4.  Samk.  Same.  Effect  of  excessive  levy.  It  is  the  duty  of  an  officer 
to  levy  on  property  sufficient  to  make  the  debt  in  his  hands  amply 
secure  against  all  probable  contingencies,  but  it  should  not  be  exces- 
sive. Yet,  an  excessive  levy  will  not  vitiate  the  title  of  the  officer  to 
the  properly  levied  on. 

6.  Samk.  Same,  Debtor  cannot  dispose  of  the  property.  The  execution 
debtor  cannot  communicate  title  to  property  levied  on  to  another  per- 
son, until  the  levy  is  discharged  by  payment  of  the  debt,  or  waiver, 
or  abandonment 


FROM   BEDFROD. 


Verdict  and  judgment  for  the  defendant,  at  the  December 
Term,  1868,  Davidson,  J.,  presiding.     The  plaintiff  appealed. 

W.  H.  WiSENER,  for  the  plaintiff. 

Henry  Cooper,  for  the  defendant. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Brown  instituted  this  action  of  replevin  against  Allen  to 
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recover  a  negro  man  slave  named  Perry,  then  in  the  posses- 
sion of  the  defendant.  He  failed  in  the  action  because  of 
the  superior  title  of  the  defendant,  as  found  by  the  jury. 

Brown's  title  was  a  bill  of  sale  from  Rutledge  for  this  and 
other  slaves,  dated  2l8t  December,  1857,  under  which  he  held 
possession  until  some  time  in  January,  1858,  when  he  was 
taken  into  possession  by  Allen. 

The  claim  of  Allen  was  by  virtue  of  a  levy  of  an  execu- 
tion in  his  hands,  as  constable,  in  favor  of  Mayfield  against 
said  Rutledge,  for  9193.43,  and  costs,  issued  4th  December, 
1857^  and  levied  on  the  same  day.  It  is  endorsed  on  said 
execution  that  it  was  returned  on  the  first  of  January,  185S, 
and  an  order  of  sale  issued.  Another  slave,  named  Jim,  was 
included  in  the  same  levy.  Perry  was  proved  to  be  worth 
$1100  and  Jim  about  $600,  but  was  afterwards  sold  for 
$450  under  other  executions.  It  is  said  there  was  another 
execution  in  the  hands  of  Allen  levied  upon  said  slaves  in 
favor  of  Connor  for  $250.  The  next  day  after  the  levy,  the 
constable  informed  Rutledge  of  it,  and  the  slaves  were  left 
with  him  by  agreement.  When  Rutledge  sold  the  slaves  to 
Brown,  he  obtained  his  note  for  $250,  which  he  paid  over  to 
Allen,  to  be  applied  to  the  Connor  execution,  in  his  hands. 

The  jury  gave  the  defendant  a  verdict  for  $1000,  aa  the 
value  of  the  slave  Perry,  besides  hire  and  interest,  for  which 
execution  was  to  issue  in  the  event  the  slave  was  not  delivered. 
This  was  all  released  upon  the  record  by  the  defendant,  ex- 
cept $177.65,  and  the  costs. 

The  errors  insisted  upon  by  the  plaintiflF  for  a  reversal  are 
supposed  to  be  in  the  charge  of  the  court. 

1.  He  held  that  the  title  which  was  vested  in  Allen,  the 
constable,  by  virtue  of  his  levy,  was  not  lost  by  leaving  the 
slaves  in  the  possession  of  the  debtor  for  a  reasonable  time 
without  any  bond  for  delivery,  but  it  would  be  otherwise  if 
they  remained  there  an  unreasonable  time.  And  as  to  this  the 
jury  were  the  judges.  This  is  in  conformity  to  our  decisions. 
The  title  which  passes  into  the'officer,^  by  virtue  of  the  levy, 
does  not  depend  upon  the  removal  of  it  from  the  possession 
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of  the  defendant  in  the  execution,  but  it  may  be  left  with  the 
defendant,  or  placed  in  the  custody  of  any  other  person,  so  far 
as  bis  right  to  it  is  concerned,  but  his  liability  to  the  creditor 
if  it  should  be  lost,  would  be  a  different  question.  This  may 
be  looked  to  as  a  circumstance  to  show  a  waiver,  or  abandon- 
ment, by  the  officer  or  the  creditor,  of  more  or  less  force, 
according  to  the  length  of  time  and  other  circumstances. 

This  title  of  the  officer  is  not  destroyed  either  by  taking 
out  an  aliasy  or  an  order  of  sale.     Neither  would  the  taking 
of  a  delirery  bond  on  an  alias,  without  forfeiture,  have  this 
j     effect.     Evans  v.  Barnes,  2  Swan,  294.     These  subsequent 
'     proceedings  would  be  merely  nugatory,  as  the  title  vested  in 
I     the  officer  by  the  levy  would  authorize  him  to  sell  at  any  time, 
'     even  after  the  execution  had  become  inoperative.     Evins  v. 
I     Barnes,  2  Swan,  294.     Nothing  short  of  the  satisfaction  of 
the  debt,  or  some  recognized  act  of  abandonmeiit,  or  waiver, 
either  by  the  creditor  or  officer,  could  have  the  effect  to  de- 
stroy the  title  vested  by  the  levy,  or  restore  the  right  of  prop- 
erty to  the  execution  debtor.     If  it  were  not  restored  to  Rut- 
ledge,  he  could  not,  of  course,  pass  any  title  to  Brown.     We 
think   the  jury  correctly  found,  under  a  proper  charge,  that 
there  was  nothing  shown  in  this  case  to  divest  the  constable  of 
his  title; 

2»  It  is  insisted  that  the  Court  erred  in  charging  the  jury 
that  the  excessive  levy  in  this  case  did  not  render  it  void. 
Tiiere  were  other  executions  against  Rutledge ;  the  slaves  were 
liable  to  die,  and  it  was  the  duty  of  the  officer  to  seize  prop- 
erty enough  to  make  the  debts  in  his  hands  amply  secure 
against  all  probable  contingencies.  The  levy  in  this  case  was 
not  void  on  account  of  the  excess,  although  the  value  of  the 
property  greatly  exceeded  the  debt.  Whether  the  execution 
debtor  might  not  complain,  and  be  entitled  to  redress  in  dam- 
ages need  not  be  considered,  as  it  is  enough  for  this  case  to 
decide  that  this  fact  did  not  prevent  the  passage  of  the  title 
to  the  property  out  of  Rutledge  into  the  officer,  for  the  satis- 
faction of  the  executions  in  his  hands.  By  the  levy  he  be- 
came bound  for  the  d<)bt,  and  was  vested  with  the  right  to 
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recover  it»  ns  owner,  from  any  person  that  might  have  the  pos- 
session. Rutled^e  could  communicate  no  title  to  Brown,  or 
any  one  else,  until  the  debt  was  paid,  or  the  levy  in  some  way 
waived,  or  abandoned. 

We  think  there  i^  no  error  in  the  case,  and  affirm  the  judg- 
ment. 


John  Soales  v.  Mark  R.  Cockrill. 

1.  Grant.  Presumption  of.  PHorift/ of  Possession.  The  presumption 
that  the  State  has  parted  with  her  right,  by  grant,  will  arise,  if  there 
has  been  a  continued  and  connected  possession  of  ihc  hir.d,  without 
any  hiatus^  for  twenty  years,  without  reference  to  the  manner  in 
which  the  respective  possessions  are  connected  or  succeed  each  other: 
and  without  regard  to  the  source  from  which  each  claims  to  have  de- 
rived his  title.  The  presumption  arises,  although  the  possession  had 
been  by  different  persons,  without  any  priority  of  title  or  occupation 
between  them. 

2.  Sams.  Same,  Character  of  possessionnecessary  io  raise  the  presump- 
tion. This  presumption  will  not  arise  unless  there  is  an  actual  poseea- 
sion  of  some  part  of  the  land,  and  if  held  under  a  paper  title  desig- 
nating the  boundaries  claimed  to,  this  possession  would  be,  by  con- 
struction, to  the  limits  prescribed  by  such  paper  writing. 

8.  Same.  Snme.  Enclosure.  If  the  possession  is  not  held  under  an 
instrument  of  writing  defining  the  boundaries,  the  party  can  only 
claim  title,  by  presumption,  to  the  extent  of  his  enclosure;  but  the 
character  of  the  enclosure  is  immaterial.  It  may  be  a  wall,  ditch, 
fence,  hedge,  or  natural  barrier,  such  as  a  river,  bluff,  &c.,  provided 
the  arrangements  and  improvements  made  by  him  evince  an  intention 
to  appropriate  the  natural  barrier  as  une  of  the  boundaries  of  his 
possession. 

4.  Same.  Same.  Hiatus  in  possession.  The  fact  that  the  enclosure  was 
at  times  down,  and  persons,  aa  well  as  stock  passed  over  th«  land,  will 
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not  interrupt  or  break  the  possession,  if  the  land  were  still  used  and 
occupied  for  agricultural  purposes,  either  by  cultivation  or  stock 
raising. 


PROM   DAVIDSON. 


This  case  was  tried  before  Judge  Baxter,  at  the  Septem- 
ber Term,  1859.     The  plaintiff  appealed. 

BosTiCE  and  Demoss,  for  the  plaintiff. 

A.  EwiNO,  for  the  defendant. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  is  the  owner  of  a  large  body  of  land  consti- 
tuting what  is  called  "  Robertson's  Bend,"  on  Cumberland 
river,  a  few  miles  below  Nashville.  The  tract  consists  of 
various  grants  of  different  sizes  and  numbers,  to  General 
James  Robertson,  dated  before  the  year  1800,  from  whom  the 
title  is  derived,  passing  through  various  persons  to  the  defend- 
ant. That  these  grants  covered  the  whole  Bend,  does  not 
seem  to  have  been  questioned  until  1856,  when  the  plaintiff, 
ascertaining,  as  he  supposed,  that  some  two  or  three  of  these 
grants  did  not  fit  up  to  each  other,  but  left  a  strip  between 
them  that  was  still  vacant,  made  an  entry  upon  it  for  400 
acres.  In  1857  he  obtained  a  grant  from  the  State  for  200 
acres,  and  instituted  this  action  of  ejectment  on  the  5th  day 
of  April,  1869. 

The  plaintiff  failed  below,  and  brings  up  the  case,  by  appeal 
in  error,  for  a  new  trial. 

The  main  ground  relied  upon  for  a  new  trial  is,  that  part 
of  the  charge  in  relation  to  the  character  of  possession  neces- 
sary to  raise  the  presumption  of  a  grant  in  favor  of  Cockrill 
for  the  small  slip  of  land  that  may  not  be  covered  by  the 
28 
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original  grants,  and   falls  within  the  younger  grant  of  the 
plaintiff. 

The  Judge  said  to  the  jury  on  that  point,  *'  That  after 
twenty  years  of  continuous,  unbroken,  adverse  possession  of 
land,  the  law  presumed  a  grant  to  have  issued  from  the  State, 
and  the  possessor  acquired  thereby  an  absolute,  indefeasible 
title.  That  this  possession  might  be  held  by  one  individual, 
or,  by  a  succession  of  persons,  and  in  the  latter  case,  it  was 
suflScient  if  the  several  possessions  when  added  together,  com- 
pleted the  term  of  twenty  years,  provided  there  was  no  inter- 
ruption, no  hiatus^  no  intervening  time  that  the  land  was  not 
adversely  possessed  by  one,  or  another  of  the  several  posses- 
sors, and  that  to  connect  the  several  possessions,  it  was  un- 
neceasary  that  there  should  he  any  written  or  verbal  assign- 
ment  or  transfer  from  a  prior  to  a  subsequent  possessor^  but 
that  it  was  sufficient  if  the  several  possessions  united  in  fact, 
80  as  to  make  the  possession  continuous  and  uninterrupted 
from  the  commencement  to  the  end  of  the  twenty  years." 
He  further  said,  that  "  The  possession  must  be  adverse,  that 
is,  under  a  claim  of  right,  as  against  the  State  :*'  That  is, 
that  the  persons  in  possession  must  claim  to  be  owners  of  the 
land,  or  tenants  of  the  owner. 

The  objection  to  the  charge  is  supported  by  a  very  plausible 
argument.  It  is,  that  successive  possessions  cannot  be  united 
to  make  out  the  twenty  years  necessary  to  raise  the  presump- 
tion of  a  grant,  unless  there  is  some  transfer,  or  assignment, 
or  descent  by  which  they  are  connected.  In  other  words,  the 
argument  is,  that  in  order  to  raise  the  presumption  of  a  grant 
where  the  possessions  of  several  persons  must  be  united  to 
make  out  the  term  of  years  required,  they  must  all  be  made 
one,  in  law,  by  some  privity  between  them,  or  the  same  claim 
of  the  land  must  pass  from  one  to  the  others  by  some  mode 
recognized  by  the  law  as  valid,  in  the  transfer  of  land. 

The  charge  states  the  doctrine  very  broadly ;  more  so,  per- 
haps, than  any  case  we  have  in  our  own  reports.  In  Cldlton  w 
Wilsons  heirsy  9  Hum.,  492,  there  were  three,  if  not  four, 
possessions  to  be  united  to  make  out  the  term.    But  thej 
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were  all  connected  by  sales  and  conveyances,  and  descent. 
Yet  in  that  case  it  is  not  made  a  question  whether  "written,  or 
verbal  transfers  from  one  to  the  others  were  necessary. 
The  Court  barely  hold,  that  the  different  possessions  may  be 
united,  and  the  presumption  of  the  grant  is  in  favor  of  the 
last  possession.  In  Cannon  v.  Phillips^  2  Sneed,  214,  the 
principle  laid  down  is,  that  possesdion  alone  is  evidence  of 
title,  and  that  its  continuance  for  twenty  years  without  any  aid 
from  what  is  called  "color  of  title,**  raises  a  conclusive  pre- 
sumption that  it  had  a  legal  origin — that  is,  that  it  originated 
by  grant  from  the  State.  This  presumption  is  arbitrary,  to 
be  sure,  but  it  is  none  the  less  a  fixed  and  settled  rule,  founded 
on  the  highest  public  policy,  designed  to  quiet  titles  and  pro- 
tect occupants  of  land  from  molestation.  That  case  places 
the  doctrine  entirely  upon  the  continuous  use  and  enjoyment 
of  land  for  the  prescribed  time,  without  regard  to  the  number 
of  persons,  or  the  connection  between  them. 

This  particular  phase  of  the  question  does  not  seem  to  have 
been  presented  in  any  of  our  cases;  but  we  think  the  true 
principle  is,  that,  without  reference  to  the  manner  in  which 
the  respective  possessions  are  connected  or  succeed  each 
other,  if  they  are  continued  and  connected  in  fact^  without 
any  hiatus  for  twenty  years,  each  claiming  the  ownership  in 
connection  with  his  possession,  without  regard  to  the  source  from 
which  each  claims  to  have  derived  his  title,  the  presumption 
will  arise,  that  the  State  has  parted  with  her  right  by  grant. 
Consequently,  any  subsequent  grant  of  the  same  land  would 
be  a  nuliity,  and  confer  no  right  upon  the  grantee.  What 
reason  is  there,  to  require  writings,  or  even  verbal  transfers, 
when  the  whole  doctrine  rests  upon  presumptions  in  the  ab- 
sence of  writings,  and  its  sole  object  is  to  supply  them  for  the 
qaiet  and  repose  of  society.  The  law  has  very  wisely  forti- 
fied the  quiet,  unsuspecting  cultivator  of  the  soil  by  this  and 
other  barriers,  against  the  shrewd,  prying  speculator,  who 
cares  not  who  is  disquieted,  or  suffers  loss,  so  that  he  can 
make  gain.  Such  adventurers  must  stand  upon  their  strict 
legal  rights,  and  expect  nothing  more.     But  it  might  be  fur- 
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ther  said,  that  if  such  intermediate  conveyances  or  transfers 
were  necessary,  they  would  also  be  presumed. 

To  these  conclusions  we  had  arrived  upon  the  reason  of  the 
case,  without  any  express  authority  upon  the  precise  point 
under  consideration.  But  we  find  that  it  has  been  expressly 
decided  in  North  Carolina,  in  Chandler  v.  Lunsford^  4  Dev. 
k  Bat.  Law  R.,  409.  The  Court  there  held,  upon  the  author- 
ity of  an  older  case,  of  Fitzrandolph  v.  Norman^  '*  that  the 
presumption  of  a  grant  arises,  although  the  occupation  had 
been  by  different  persons,  and  no  privity  could,  by  any  means, 
be  traced  between  the  successive  tenants ;  much  less  is  it 
requisite  to  establish  such  privity  by  deed." 

There  can  be  no  doubt  then  of  the  correctness  of  the  charge 
on  this  point. 

2.  It  is  objected  that  the  possession  of  this  disputed  tract 
was  not  of  such  a  character  as  to  authorize  the  presumption 
of  a  grant.  It  is  true,  that  actual  or  constructive  possession 
is  essential.  The  title  by  presumption  would  only  extend  t4) 
the  land  in  actual  possession  or  occupation,  and  used  for  agri« 
cultural  or  other  purposes.  The  extent  of  this  possession 
must  be  marked  by  actual  use,  or  by  some  artificial  or  natural 
enclosures.  To  extend  the  title  by  presumption  beyond  this, 
there  must  be  some  paper  designating  the  boundaries  claimed, 
and  then  by  construction  the  actual  possession  of  part  would 
be  enlarged  to  the  limits  prescribed  by  such  paper.  In  this 
case  there  was  no  paper  title  perhaps  to  the  slip  of  land  in 
dispute,  as  the  grants  did  not  join  each  other,  and  the  defend- 
ant must  rely  upon  actual  possession.  It  is  said  on  the  part 
of  the  plaintiff  that  this  actual  possession  did  not,  in  fact, 
exist.  This  is  a  controverted  question  of  fact,  and  there  is 
proof  on  both  sides.  The  jury  has  decided  it  for  the  defend- 
ant, and  the  verdict  must  stand,  unless  there  is  error  in  the 
instructions  of  the  Court  in  relation  to  it.  It  appears  in  the 
proof  that  the  whole  bend  was  used  for  the  raising  of  stock, 
by  pasturage ;  but  some  parts  of  it  were  cultivated.  At  the 
neck  of  the  bend  a  fence  was  thrown  across  from  the  proxi- 
mate shores  of  the  river,  at  no  great  distance  apart,  at  that 
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point.  Around  the  bend  at  some  points  there  weie  fences, 
and  at  others  the  bank  was  adopted  as  the  enclosure,  so  that 
the  stock  could  have  free  access  to  the  water.  In  reference 
to  this  state  of  facts  the  Court  said : 

"It  is  immaterial  as  to  the  architecture  of  the  enclosure,  or 
the  material  of  which  it  is  made.  It  may  be  a  wall,  a  ditch, 
a  fence,  or  a  hedge,  or  it  may  be  some  natural  barrier,  as  a 
river,  a  bluff,  ocean  or  lake,  provided  the  arrangements  and 
improvements  made  by  him  evince  an  intention  to  appro- 
priate the  natural  barrier  as  the  boundary,  as  one  of  the 
boundaries  of  his  possession." 

To  this  we  think  there  is  no  exceptions.  It  is  a  correct 
exposition  of  the  law  on  that  subject,  in  reference  to  the  facts 
proved.  It  is  true,  that  the  fences  were  sometimes  down,  and 
people,  as  well  as  stock,  passed  in  and  out.  But  that  would 
not  interrupt  or  break  the  possession,  if  it  were  still  used,  and 
occupied,  by  the  possessors  for  agricultural  purposes^  either 
by  cultivation  or  stock-raising.  The  jury  have  found  that  the 
whole  bend  has  been  in  actual  possession  for  the  term  re- 
quired to  raise  a  presumption  of  a  grant  for  any  vacant  land 
not  covered  by  the  grants,  and  that  of  course  embraces  the 
portion  claimed  by  the  plaintiff,  and  perfects  the  title  of  the 
defendant  for  the  whole. 

This  being  so,  it  becomes  unnecessary  to  notice  the  other 

point  discussed,  in  relation  to  the  invalidity  of  the  plaintiff's 

entry  and  grant,  for  want  of  the  thirty  days*  notice  to  the 

defendant  of  the  intention  of  the  plaintiff  to  make  the  entry. 

It  follows  that  the  judgment  must  be  affirmed. 
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P.  P.  Peck  v.  James  Robinson. 

1.  ExKcuTioy.  Lien  of,  relates  to  if  a  teste.  An  execution  issued  upon 
a  judgment  of  a  Court  of  Record  relates  to  its  teste,  and  binds  the 
debtor's  personal  property  from  the  time  it  is  awarded. 

2.  Same.  Lien  of  executions  on  justice's  judgments.  I^ery.  Code. 
J  3078.  When  an  execution  issued  upon  the  judgment  of  a  Court  of 
Record,  and  one  upon  a  justice's  judgment,  are  levied  on  the  same 
personal  property,  the  execution  first  levied  has  priority  of  satisfac- 
tion. 

3.  Same.  Lie7i.  Aitachrnent.  This  provision  of  the  Code  has  no  ap- 
plication to  a  levy  under  an  attachment  issued  bj*  a  justice  of  the 
peace,  and  the  lien  of  a  court  execution,  if  of  older  testey  has  priority 
over  the  lien  of  such  attachment. 


FROM    FRANKLIN. 


Appeal  from  the  judgment  of  the  Court  below,  rendered  at 
the  November  Term,  1859,  Marchbanks,  J.,  presiding. 

Metcalf,  for  the  plaintiff  in  error. 

A.  S.  CoLYAR,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

At  the  March  Term,  1859,  of  the  Circuit  Court  of  Frank- 
lin county,  James  Robinson,  administrator,  recovered  a  judg- 
ment against  William  G.  Brooks,  for  the  sum  of  1139.05  and 
costs.  On  the  18th  of  August  of  the  same  year,  an  execution 
was  issued  on  this  judgment,  and  placed  in  the  hands  of,  the 
sheriff  of  Franklin  county,  which  he,  on  the  14th  of  Septem- 
ber, levied  upon  a  carriage  and  harness  as  the  property  of 
Brooks.  This  execution  bore  teste  from  the  July  Term  of  the 
Circuit  Court  of  that  year,  which  was  the  4th  Monday  of  the 
month,  and  was  returnable  to  the  succeeding  November  Term. 
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On  the  12th  of  September,  1859,  the  plaintiff  in  error. 
Peck,  caused  an  attachment  to  issue  against  the  estate  of  said 
Brooks,  which,  on  the  day  of  its  issuance,  was  levied  by  the 
said  sheriff,  on  the  same  carriage  and  harness.  This  attach- 
ment was  issued  by,  and  returned  before  a  justice  of  the 
peace  of  said  county,  and  judgment,  on  that  day,  rendered 
against  Brooks  in  favor  of  Peck  for  $441.55,  and  costs.  On 
the  15th  of  September  an  order  of  sale  was  issued  on  this 
judgment,  and  placed  in  the  hands  of  said  sheriff,  under  which, 
and  the  execution  aforesaid,  he,  on  the  29th  of  September, 
sold  the  carriage  and  harness  for  the  sum  of  $520.00 ;  which 
being  insufficient  to  satisfy  both  judgments,  the  question  is, 
which  is  to  have  priority?  The  Circuit  Judge,  upon  an 
agreed  case,  awarded  the  fund  to  Robinson.  In  this  there  is 
no  error.  It  is  well  settled  in  our  State,  that  an  execution  re- 
lates to  its  teste,  as  in  England  before  the  passage  of  the 
statute,  29  Car.  2,  c.  3,  sec.  16,  which  is  not  of  force  here, 
and  binds  the  debtor's  goods  from  the  time  it  is  awarded,  in 
whose  hands  soever  they. come.  The  execution  in  favor  of 
Robinson  bore  teste  of  the  first  day  of  the  terra  from  which  it 
issued,  and  bound  the  carriage  and  harness  from  that  time, 
and  overreached  the  subsequent  levy  under  the  attachment  in 
favor  of  Peck.  In  a  contest  between  executions  from  differ- 
ent Courts,  the  one  having  the  oldest  teste  is  entitled  to  pri- 
ority. .1  Yer.  291 ;  7  Yer.  529 ;  9  Yer.  442.  An  exception 
to  this  common  law  rule  is  made  by  the  act  of  !1840,  ch.  72, 
carried  into  the  Code  at  section  3078,  which  provides,  that 
when  an  execution  issued  from  the  judgment  of  a  Court  of 
Record,  and  an  execution  from  a  justice's  judgment,  are  levied 
on  the  same  personal  property,  the  execution  first  levied  shall 
have  preference.  But  this  statute  can  have  no  application  to 
a  levy  under  an  attachment  issued  by  a  justice  of  the  peace, 
and  the  lien  of  the  Court  execution,  if  of  older  teste,  must 
prevail  over  it. 

Affirm  the  judgment. 
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A.  W.  Overton  v.   George  C.  Allen,  Ex'r,  &c. 

Gift.  Act  of  1831,  ch.  90,  J  12.  By  the  act  of  1831,  ch.  90,  J  12,  &  par- 
ol gift  of  a  slave  is  void ;  hence,  if  a  slave  is  hired  to  a  party  until 
called  for,  hut  if  not  called  for  the  slave  to  be  his,  he  could  not  hold 
said  slave  under  this  qualified  gift,  if  the  donor  die  without  reclaiming 
him. 


FROM    DAVIDSON. 


Upon  the  agreed  case,  Judge  Baxter  rendered  judgment 
in  favor  of  the  plaintiff,  at  the  May  Term,  1859. 

R.  J.  Meigs,  for  the  plaintiff  in  error. 

A.  EwiNG,  for  the  defendant  in  error. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

This  waa  an  action  of  detinue,  brought  by  Allen,  as  execu- 
tor of  the  estate  of  A.  W.  Overton,  Sr,,  deceased,  against 
A.  W.  Overton,  Jr.,  for  the  recovery  of  a  slave,  named  Hen- 
derson. 

The  facts  were  agreed  upon  in  the  Circuit  Court,  and  are 
as  follows :  About  the  first  of  January,  1855,  the  defendant, 
Overton,  proposed  to  his  uncle,  A.  W.  Overton,  Sr.,  to  hire 
from  him  the  slave,  Henderson,  at  $100  a  year,  for  which  he 
offered  to  give  a  note  with  security.  To  this  the  former  "  re- 
plied that  he  wanted  no  note  or  security,  but  that  he  (the  de- 
fendant,) might  take  the  negro  and  pay  him  one  hundred  dol- 
lars a  year  for  his  hire,  when  he  called  for  it,  and  to  pay  no 
one  else ;  and  to  keep  the  negro  until  he  called  for  him,  and 
that  if  he  never  called  for  him,  he  was  his." 

A.  W.  Overton,  Sr  ,  died  in  July,  1857,  without  ever  having 
demanded  the  return  of  the  slave,  or  claiming  payment  of  hire, 
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80  far  as  the  proof  shows.  After  his  death,  possession  of  the 
slave  was  deinanded  by  the  executor,  which  was  refused,  and 
thereupon  this  action  was  commenced. 

Upon  these  facts,  the  Circuit  Judge  held,  that  the  plaintiff 
was  entitled  to  recover  the  slave,  and  gave  judgment  accord- 
ingly. 

It  is  argued  that  this  judgment  is  erroneous ;  and^  upon 
common  law  principles,  the  argument  is  unanswerable.  Over- 
ton having  died  without  reclaiming,  or  resuming  the  posses- 
sion of  the  slave,  the  qualified  gift  became  absolute  in  the  do- 
nee, as  against  the  personal  representative  of  the  donor,  and  all 
others  claiming  merely  as  volunteers  under  him.  But,  by  an  act 
of  1831,  ch.  90,  sec.  12,  ek  parol  gift  of  a  slave  is  declared  to 
be  '*  utterly  void  and  of  no  effect  whatever."  And  this  is  so, 
as  has  been  repeatedly  held  in  the  construction  of  the  act,  as 
between  donor  and  donee.     10  Yer.,  486 ;  5  Hum.,  129. 

The  gift  being  absolutely  void,  and  no  title  having  been 
acquired  by  an  adverse  possession,  under  such  void  gift,  it 
necessarily  follows  that  the  title  is  in  the  legatees  under  the 
will  of  the  donor.  And  no  objection  is  made  to  the  right  of 
the  executor  to  maintain  the  action  for  the  recovery  of  the 
slave,  for  their  benefit. 

The  judgment  must,  therefore,  be  afSrmed. 


W.  P.  Whitson  v.  M.  J.  Gray. 

1.  Damages.  Measure  of^  resulting  from  frmid.  To  entitle  a  party  to 
recover  damages  for  a  fraud  in  the  sale  of  personal  property,  against 
the  vendor,  he  must  not  only  establish  the  fraud,  but,  also,  some  in- 
jury or  loss  to  him  as  the  result  of  the  fraud.  Both  fraud  and  injury 
iiiust  exist  to  sustain  the  action. 

2.  Same.     iSpeculntive,    Evidence,    In  an  action  to  recover  damages  for 
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a  fraudulent  representation  as  to  the  age  of  a  negro  woman,  it  is  not 
conipetcnt,  as  an  element  of  damage,  to  show  that  the  woman  might 
have  given  birth  to  several  children  more,  if  she  had' been  as  young 
as,  fraudulently,  represented  to  be.     This  is  too  remote  and  uncertain. 


FROM    HICKMAN. 


Verdict  and  judgment  for  the  defendant,  at  the  October 
Term,  1859,  Walker,  J.,  presiding.     The  plaintiff  appealed. 

Bateman,  for  the  plaintiff. 

Hughes,  for  the  defendant. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  question  in  this  case  is  upon  the  charge  of  the  Court 
in  relation  to  the  measure  of  damages  claimed  by  the  defend- 
ant on  his  plea,  in  the  nature  of  a  cross-action,  of  fraud  in  the 
sale  of  slaves. 

On  the  17th  of  January,  1857,  Gray  sold  to  Whitson  a  ne- 
gro woman  slave  and  her  child  for  $1550.  The  bill  of  sale 
recites  that  the  woman  was  about  twenty-five  years  of  age, 
aijd  warrants  the  title  and  soundness.  Two  notes  were  given 
for  the  price— one  for  $550,  and  the  other  for  $1000.  The 
first  note  has  been  paid,  and  upon  the  last,  due  17th  January, 
1858,  this  suit  was  instituted,  October  4,  1858.  The  defence 
relied  upon,  is  &  fraud  in  the  sale,  for  which  defendant  claimed 
damages  by  way  of  recoupment.  The  fraud  consisted  in  the 
false  representation  tha*;  the  slave  was  twenty-five  years  old, 
when  in  fact  she  was  twenty-nine  and  a  half,  and  this  known 
to  the  vendor.  This  plea  is  sustained  by  the  proof.  The 
Court  instructed  the  jury  that  for  this  fraud  the  vendee  was 
entitled  to  such  damages  as  may  have  resulted  to  him  there- 
from, as  an  offset  against  the  not?.  To  that  point  the  proof 
is  directed.  The  witnesses  give  their  opinions  as  to  the  differ- 
ence in  value  between  such  a  slave  of  the  age  of  twenty-five 
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and  twenty-nine  and  a  half  years.  They  vary  from  one  to 
three  or  four  hundred  dollars  in  favor  of  the  former  age.  The 
Court  held,  that  the  measure  of  damages  was  the  difference 
between  the  real  value  of  the  slave  of  the  age  she  really  was, 
and  that  which  she  was  falsely  represented  to  be.  To  this 
there  is  no  objection.  But  he  further  held  that  the  plaintiff 
might  prove  that  she  was  worth,  with  her  child,  more  than  the 
amount  aiven,  even  if  she  had  been  twenty-nine  and  a  half 
years  old,  and  if  only  twenty-five,  about  $1800.  And  upon 
such  a  state  of  proof,  the  defendant  would  be  entitled  to  no 
damages,  although  the  fraudulent  misrepresentation  might  be 
established.  He  held  the  law  to  be,  that  in  order  to  recover 
damages  against  a  vendor,  it  was  not  enough  to  show  fraud, 
but,  also,  some  injury  or  loss  to  the  vendee — that  both  must 
concur  to  authorize  a  recovery.  So  wc  understand  the  law  to 
be.  But  still  it  is  insisted  that  the  rule,  that  the  measure  of 
the  damages  is  the  difference  between  the  article  as  rp.jyresenU 
ed,  and  as  it  was  in  fact,  applies,  in  such  a  case,  and  confines 
the  vendor  to  the  price  paid  for  the  article,  {is  its  value,  con- 
sidering it  to  have  been  as  represented.  That  is,  if  such  a 
slave  at  twenty-five  would  be  worth  $1800,  with  her  child,  and 
if  twenty-nine  and  a  half,  only  $1550,  the  vendee  would  be 
entitled  to  recover  the  difference  between  those  two  sums  as 
damages.  In  other  words,  if  he  got  them  too  low — for  less 
than  their  real  or  market  value,  he  would  be  entitled  to  the 
benefit  of  his  bargain.  The  case  of  McGavock  v.  TFborf,  1 
Sneed,  184,  is  cited  as  authority  for  this  position.  That  was 
an  action  upon  a  warranty  of  soundness,  and,  therefore,  in 
affirmance  of  the  contract.  But  even  in  that  case,  it  is  held 
that  the  price  given  is  only  a  circumstance  to  show  the  value 
at  the  time  of  sale,  and  not  conclusive.  The  case  of  Allen 
V.  Anderson^  3  Hum.,  583,  is  cited  to  sustain  the  position. 
The  case  in  1  Sneed  reverses  the  judgment,  because  the  Cir- 
cuit Judge  held  the  doctrine  now  contended  for  by  the  plaintiff 
in  error.  The  charge  in  this  case  conforms  to  our  opinion  in 
that,  so  far  as  the  same  doctrine  applies.  But  that  action  was 
upon  a  broken  contract  of  warranty.     This  is  for  a  fraud  out- 
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side  of  the  warranty.  Not  a  fraud  in  any  matter  covered  by 
the  warranty ;  not  in  relation  to  soundness ;  but  a  fraud  of  the 
subject  of  the  age  of  the  slave,  by  which  the  value  was  affected. 
The  case  is  to  be  considered  precisely  as  if  an  independent  ac- 
tion had  been  brought  by  the  vendee  against  the  vendor  for  this 
misrepresentation.  He  does  not  go  for  resciosion,  but  chooses 
to  retain  the  slaves,  and  sue  for  damages.  Then,  to  what  ex- 
tent has  he  been  injured  by  the  fraud,  is  the  question  to  be 
tried.  There  is  surely  no  way  to  get  at  this  but  to  ascertain 
whether  the  slave,  as  represented,  was  worth  less  than  he  gave. 
If  not,  he  has  sustained  no  loss,  but  has  got  the  worth  of  his 
money,  notwithstanding  the  misrepresentation.  It  would  be  a 
case  of  fraud,  to  be  sure,  but  without  injury. 

The  case  of  Paxley  v.  Freeman^  3  Tenn.  R.,  51,  and  Smith's 
Lead.  Cases,  55,  with  the  notes,  fully  establish  the  principle 
laid  down  by  his  Honor  in  his  charge,  that  the  gist  of  the 
action  in  this  kind  of  case,  is  the  damage  sustained  by  the 
vendee  in  consequence  of  the  fraud.  Both  fraud  and  injury 
must  concur  to  sustain  such  an  action.  Neither,  alone,  will 
be  sufficient.  This  principle  has  ripened  into  an  axiom  in  the 
law. 

The  evidence  complained  of  was  properly  admitted,  and  the 
rule  applied  to  it  in  the  charge  was  correct.  According  to 
this  rule  and  the  proof,  the  jury  properly  found  that,  although 
a  misrepresentation  was  made  as  to  the  age  of  the  slave, 
no  injury  resulted  to  the  vendee,  and,  consequently,  there  was 
no  damage.     It  was  a  case  of  fraud  without  damage. 

It  is  again  insisted  that  his  Honor  erred,  in  not  admitting 
proof  to  show,  as  an  element  of  damage,  that  the  woman  in 
four  and  a  half  years  might  have  given  birth  to  several  chil- 
dren, and  that  was  a  proper  matter  to  be  considered  in  esti- 
mating the  injury  resulting  from  the  fraud.  This  was  prop- 
erly excluded  as  too  remote  and  uncertain. 

The  whole  charge  of  the  Court  was  right  upon  reason  and 
authority,  and  the  judgment  is  affirmed. 
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Georqe  S.  Shuman  et  al  v.  James  Clater. 

Payment.  Presumption  of,  from  settlement  A  settlement  with  a  party 
for  his  services  for  a  particular  month  or  other  period  of  time  is  prima 
facie  evid»jncc  of  payment  for  all  labor  or  services  previously  per- 
formed by  him.  To  raise  the  presumption  of  payment,  it  is  not  nec- 
essary that  there  should  have  been  a  general  settlement  of  all  ac- 
counts between  the  parties. 


FROM   DAVIDSON. 


This  cause  was  tried  before  Judge  Baxter,  at  the  January 
Term,  1859.     The  defendants  appealed. 

Beid  and  A.  Ewing,  for  the  plaintiffs  in  error. 

Thos.  T.  Smiley  and  Ed.  Baxter,  for  the  defendants  in 
error. 

Wright,  J.,  dehvered  the  opinion  of  the  Court. 

This  is  an  action  of  assumpsit  commenced  by  Clater  against 
the  plaintiffs  in  error,  for  work  and  labor  done.  He  obtained 
a  verdict  and  judgment  in  the  Circuit  Court  for  six  hundred 
dollars,  and  upon  his  releasing  three  hundred  dollars  of  it,  the 
Circuit  Judge  overruled  their  motion  for  a  new  trial,  and  they 
have  appealed  to  this  Court.  Shuman,  Hitchcock  &  Co.,  became 
the  contractors  to  do  the  work  of  certain  sections  on  the 
Edgefield  and  Kentucky  Bailroad,  and  engaged  Clater  to  clear 
and  roll  away  the  timber,  which  he  done.  It  was  for  this 
work  the  recovery  was  had. 

The  firm  of  Shuman,  Hitchcock  &;  Co.,  was  composed  of 
one  Hitchcock,  and  one  of  the  plaintiffs  in  error,  George  S. 
Shuman,  but  whether  Lawson  Tilton,  the  other  plaintiff  in 
error,  was  also  of  said  firm,  does  not  very  clearly  appear. 
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But,  for  the  purpose  of  this  controversy,  we  shall  take  it  he 
was,  the  jury  having  so  found,  and  there  being  evidence  to 
support  their  verdict.  The  defence  relied  upon  by  the  plain- 
tiffs in  error  in  the  Circuit  Court  was,  that  they  had  finally 
settled  with  Clater,  and  paid  him  the  entire  amount  of  his 
demand.  Many  witnesses  were  examined  on  this  subject. 
Hays  proved  that  Shuman  paid  his  hands  monthly ;  did  not 
know  that  he  paid  Clater  monthly ;  but  he  was  in  the  habit, 
or  it  was  a  rule  of  his,  to  pay  his  hands  monthly.  Cane,  an 
engineer  on  the  road,  proved  the  rule  of  Shuman  to  pay  his 
hands  monthly,  on  the  15th  of  each  month,  and  that  they 
were  generally  paid,  but  could  not  say  that  he  always  paid 
them,  or  that  he  paid  all  of  them,  or  that  he  paid  Clater. 
Wm.  Phillips  proved  that  he  and  his  two  sons  had  worked  for 
Clater  in  cutting  down  and  clearing  away  the  timber  on  the 
road,  for  which  Clater  had  since  paid  them ;  that  Clater  told 
him  he  expected  to  get  the  money  from  Shuman  to  pay  him 
with  ;  that  on  settlement  day,  in  March,  1858,  he  called  upon 
Mr.  Tilton  with  Clater ;  that  Tilton,  after  examining  the  ac- 
count, said  to  Clater,  that  he  was  entitled  to  $2.30,  and  offer- 
ed to  pay  him  the  money ;  that  Clater,  with  some  anger,  in- 
sisted that  he  was  entitled  to  more,  and  refused  to  take  the 
money  offered  him  by  Tilton ;  that  witness  understood  the 
parties  as  attempting  to  have  a  settlement  for  the  month  last 
previous  to  that  day  ;  that  nothing  was  said  about  a  final  set- 
tlement, or  any  other  work  than  that  which  had  been  done  in 
the  month  last  previous.  E.  S.  Cheatham,  the  President  of 
the  road,  proved  that  the  railroad  company  paid  Shuman, 
Hitchcock  &  Co.,  monthly,  on  the  10th  day  of  every  month; 
that  this  was  done  to  enable  them  to  pay  their  hands.  Wm. 
Ryan  proved  that  just  before  Clater  left  the  service  of  Shu- 
man finally,  Tilton  called  upon  him,  and  borrowed  $40.00  of 
him ;  that  he  said  he  wanted  it  to  pay  off  Clater ;  that  he 
loaned  him  the  money,  but  did  not  see  him  pay  it  to  Clater  ; 
that  he  witnessed,  the  next  morning,  a  writing  which  was 
drawn  up  by  Tilton,  and  read  to  Clater  three  times,  and  then 
signed  by  Chter^  or  rather  he  made  his  mark  to  it,  not  being 
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able  to  read  or  write ;  that  Tilton  told  witness  when  he  bor- 
rowed the  money  of  him,  that  he  intended  to  discharge  Clater ; 
that  Clater  worked  an  hour  or  so  the  next  day,  and  finally  quit. 
The  writing  so  read  and  signed  was  not  produced,  and  the 
witness  was  not  allowed  to  speak  of  its  contents,  and  it  does 
not  appear  in  this  record  what  has  become  of  it.  Mc Andrews 
proved  that  he  knew  that  Tilton  paid  the  hands  monthly,  and 
that  Clater  regularly  appeared  with  the  others;  sometimes  he 
did  not  appear  on  the  very  day,  but  if  not,  he  came  in  a  day 
or  two.  The  proof  showed  that  Clater  began  the  work  in 
1856,  and  quit  in  the  spring  of  1868,  and  that  it  was  Tilton's 
business  to  pay  oflF  the  hands,  for  which  purpose  he  kept  an 
oflSce. 

There  is  some  other  proof  in  the  record,  which  tends  to 
show  that  Clater  had  not  been  fully  paid ;  but  the  weight  of 
the  entire  evidence,  in  our  opinion,  is,  that  he  had.  Still,  if 
the  case  rested  upon  the  testimony,  the  eflfect  which  this  Court 
is  required  to  give  to  the  verdict  of  the  jury  would  prevent  a 
reversal. 

Whether  the  judgment  is  to  stand  must,  therefore,  depend 
upon  the  charge  of  the  Circuit  Judge  to  the  jury.  Among 
other  things  not  excepted  to,  he  instructed  them :  that  a  gen- 
eral settlement  of  all  accounts  would  be  presumed  to  embrace 
all  the  dealings  between  the  parties  anterior  to  that  date,  and 
it  would  require  proof  to  show  that  any  item  had  been  left 
out.  That  a  partial  settlement  as  to  a  particular  transac- 
tion, would  have  the  same  effect  as  to  that  particular  transac- 
tion, but  would  raise  no  presumption  as  to  how  the  account 
stood  outside  of  that  transaction.  We  understand  this  charge, 
as  applied  to  the  facts  of  this  case,  to  mean,  that  though  a 
general  settlement  of  all  accounts  between  these  parties  would 
create  the  presumption  that  all  the  dealings  between  them,  ante- 
rior to  that  date,  had  been  embraced  ;  yet,  that  a  settlement 
for  a  particular  month,  or  other  specified  period — though  it 
-would  have  the  same  effect  as  to  that  month,  or  period — would 
not  create  any  presumption  of  the  payment  of  anterior  de- 
mands.    So  we  think  the  jury  must  have  understood  it*     This 
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charge  is  erroneous.  It  is  laid  down  in  1  Greenl.  Ev.,  sec.  38, 
that  a  receipt  for  the  last  year's  or  quarter's  rent  is  prima 
facie  evidence  of  the  payment  of  all  the  rent  previously  ac- 
crued. In  Chitty  on  Contracts,  749,  it  is  said,  a  receipt  for 
rent  due  on  a  certain  day,  is  strong  presumptive  evidence  that 
the  former  rents  have  been  regularly  discharged.  And  in 
Attleborough  v.  Middleboroughj  10  Pick.,  378,  it  is  held,  that 
a  highway  tax  of  one  year  was  not  included  in  a  bill  for  the 
next,  raises  the  presumption  that  it  was  paid.  So  we  think 
in  this  case,  the  settlement  with  the  plaintiiT  for  his  services 
for  a  particular  month  or  other  period  of  time,  was  prima 
facie  evidence  of  the  payment  for  all  labor  or  services  previ- 
ously rendered  by  him  to  this  firm.  If  the  evidence  was  not 
sufficient  to  show  a  final  settlement,  there  certainly  was 
proof  of  monthly  settlements,  even  down  as  late  as  the 
month  previous  to  settlement  day  in  March,  1858,  which,  if 
left  to  the  jury  under  a  proper  charge,  might  have  produced 
a  very  different  result. 

The  judgment  of  the  Circuit  Court  will,  therefore,  be  re- 
versed, and  a  new  trial  awarded. 


McLiN  Key  v,  James  Key  et  al 

Fraud.  Sale  of  land.  Damages,  If  a  party  got  up  a  proceeding  for  a 
sale  of  real  estate  for  partition,  fraudulently,  which  is  void,  the  meas- 
ure of  damages  against  him  is  the  purchase  money  with  interest. 


FROM   SUMNER. 


This  cause  was  heard  before  Chancellor  Ridley,  at  the 
September  Term,  1859.     Both  parties  appealed. 
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Guild,  Winchester  and  Barry,  for  the  complainants. 
Head  and  Turner,  for  the  defendants. 
CARUxnERS,  J.,  delivered  the  opinion  of  the  Court. 

The  yarious  bills,  original,  amended,  supplemental,  and 
cross,  with  the  answers  and  proof,  present  this  state  of  facts : 

In  Jul  J,  1851,  a  petition  was  presented  to  the  County  Court 
of  Sumner,  in  the  name  of  the  five  children  of  Peter  H.  Mar- 
tin, deceased,  and  James  Key,  for  the  sale  of  a  small  tract  of 
poor  ridge  land,  on  what  is  called  "  Rogue's  Fork,"  of  Bledsoe's 
creek,  for  partition.  The  petition  states  that  the  said  James 
Key  owned  one-half  of  the  land,  and  Martin's  heirs  the  other 
half.  No  title  is  exhibited,  no  reference  to,  or  report  by  the 
clerk,  and  no  next  friend  or  guardian  for  the  minor  petition- 
ers. But  the  Court  decreed  the  sale,  fixed  the  minimum  at 
$1.25  per  acre,  and  appointed  Key  commissioner  to  sell,  at 
either  private  or  public  sale.  lie  sold  the  land,  76  acres,  to 
McLin  Key,  August,  1851,  for  $150,  and  made  his  report  to 
the  January  Term,  1852,  when  the  same  was  confirmed,  but  no 
decree  of  title. 

At  the  time  of  the  sale,  this  paper  was  executed  by  Jamea 
Key: 

**  Received  of  McLin  Key,  one  hundred  and  fifty  dolHars- 
for  a  certain  tract  or  parcel  of  land,  lying  and  being  in  Sum- 
ner county,  on  the  waters  of  the  "  Rogue's  Fork  '"^  ef  Bled- 
soe's creek,  this  4th  of  August,  1851.  I  sign  as  trustee  for 
heirs  of  Peter  H.  Martin." 

JAMES  KEY.  [SEAL.] 

McLin  took  possession  of  the  land,  and  obtaining  no  title,, 
filed  the  original  bill  February,  1857,  against  James  for  a 
specific  performance.  An  amended  bill  was  soon  after  filed, 
bringing  in  the  heirs  of  Martin,  and  then  a  supplemental  bil) 
to  enjoin  an  action  of  ejectment  instituted  by  James  Key,  oa 
the  1st  of  June,  1858,  to  recover  26  or  SO  acres  of  the  same- 
29 
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land  under  a  deed  from  Calgy,  raadc  subsequent  to  the  sale  to 
McLin. 

Jamea  Key,  to  relieve  himself  from  the  unfavorable  aspect 
in  Tvhich  he  is  presented,  says,  in  his  answer,  that  he  employed 
a  very  respectable  attorney  to  file  the  petition  for  the  sale  of 
the  land,  and  that  it  waj  not  read  to  him,  and  he  was  not 
aware  that  the  petition  stated  that  he  was  entitled  to  one-half 
of  the  land;  yet,  tlie  Martins  were  indebted  to  him  in  nutters 
connected  with  the  land,  more  than  it  was  worth,  and  he  sup- 
poses the  attorney  knowing  that  fact,  united  his  name  in  the 
petition.  He  does  exhibit  a  power  of  attorney  dated  January, 
1850,  signed  by  Robert  B.  Martin,  administrator  of  P.  IL 
Martin,  to  "  enter  upon  and  take  possession  of  the  land  for  the 
heirs."  And  an  authority  from  P.  H.  Martin,  to  him,  to 
"rent"  the  land,  dated  January,  1849.  So  it  seems  he  was  a 
sort  of  agent  for  the  family  in  relation  to  this  land. 

But  ho  shows  no  authority  for  filing  the  petition  for  sale. 
It  is  admitted  on  all  hands,  that  the  sale  was  utterly  void,  and 
rtthat  the  title  is  still  in  Martin's  heirs,  and  the  decree  restores 
them  to  the  possession,  charging  them  with  improvements,  and 
McLin  Key  with  rents.  To  all  this  there  can  be  no  objection. 
But  a  question  arises  as  to  the  me&sure  of  compensation  to 
McLin.  The  Chancellor  gave  him  the  $150  on  the  sale,  with 
interest,  against  James  Key. 

It  is  insisted  that  it  should  have  been  about  $400.  the  ad* 
vanced  value  of  the  land,  because,  as  it  is  insisted,  the  con- 
tract of  sale  was  unexecuted,  and  the  case  is  analogous  to  an 
action  of  covenant  on  a  bond  for  title.  If  that  was  the  case, 
it  would  certainly  be  so.  It  is  not  controverted  that  for  a 
breach  of  an  unexecuted  contract  for  title,  as  in  a  bond  to  con- 
vey land,  the  measure  of  the  damages  is  the  value  of  the 
property  at  the  time  of  the  breach,  2  Meig's  Dig.,  616,  721 ; 
and  that  in  a  suit  upon  the  covenants  in  an  executed  contract, 
as  a  deed  for  land,  it  is  the  amount  paid  and  interest  upon  it. 
4  Hum.,  90.  So,  if  this  case  could  be  placed  under  these 
rules,  the  question  would  be,  whether  the  contract,  if  any  ex- 
isted, was  an  executed  one,  or  not.     And  so  it  would  have  to 
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be  regarded,  if  valid  at  all,  for  any  purpose.  It  is  everywhere 
held,  that  the  confirmation  of  a  report  of  sale  completes  the 
contract,  and  leaves  nothing  more  for  the  owners  or  vendor  to 
do.  The  Court  passes  the  leg»l  title.  And  this  sale  was  con- 
firmed, as  has  been  before  stated.  But  this  need  not  be  au- 
thoritatively decided,  and  is  not,  as  it  is  not  necessary  for  the 
disposition  of  the  case. 

Bat  the  whole  proceedings,  sale  and  all,  were  void.  Nev- 
ertheless, James  Key  acted  in  the  capacity  of  commissioner 
in  making  the  sale,  under  an  appointment  of  a  court  of 
competent  jurisdiction  of  the  matter.  Without  fraud,  it 
would  not,  perhaps,  be  pretended  that  he  would  be  liable  be- 
yond the  money  he  received  and  retained,  although  he  acted 
Lndcr  a  void  authority.  But  if  he  acted  fraudulently,  as  there 
id  some  reason  to  believe  he  did  in  getting  up  the  proceeding, 
would  his  liability  be  different?  We  are  not  aware  of  any  au- 
thority that  would  change  it  in  this  respect.  The  sale  is  a  nulli^ 
ty,  whether  he  acted  fraudulently,  or  not,  and  the  injury  to  the 
vendee  is  the  loss  of  his  money.  There  is  no  breucli  of  cove- 
nant— there  was  none  to  break.  The  simple  receipt  for  the 
money  is  not  a  covenant  to  convey.  Where  a  sale  is  void  for 
the  want  of  a  writing  under  the  statute  of  frauds,  the  vendor  can 
only  be  compelled  to  refund  what  he  has  received.  Where  a 
man  without  authority  sells  the  land  of  another,  and  enters 
into  no  covenants,  but  receives  the  consideration,  the  measure 
of  damages  would  be  the  money  received,  and  interest.  It  \s 
presumed,  that  his  knowledge,  or  want  of  knowledge,  that  he 
bad  no  title,  would  not  change  the  question.  The  rule  so 
laid  down  in  Sedgwick  on  Damages,  page  200,  is  applicable  to 
executory  contracts^  and  in  cases  of  fraud  mtikes  the  vendor 
liable  to  the  value  of  the  property.  We  do  that  Avithout  regard 
to  fraud  in  that  kind  of  contracts.  But  here  ihcrc  was  no  con- 
tract, and  if  any,  it  was  executed  by  the  confirr.-ation  of  tbc  re- 
port.    We  think  the  Chancellor  was  right  on  this  point. 

lie  wus  also  right  in  perpetually  enjoining  the  action  of 
ejectment  brought  by  James  Key  v.  McLin  Key^  and  direct- 
ing the  possession  to  be  restored  to  the  Martin  heirs.     But  we 
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cannot  now  pass  upon  and  settle  the  bonndarj  between  the 
Martin  land,  and  that  of  Calgy,  purchased  bj  James  Key. 
That  is  a  proper  question  for  a  Court  of  Law  in  an  action  of 
ejectment.  We  do  not  understand  the  decree  to  touch  that 
question,  except  so  far  as  it  prescribes  the  line  to  which 
the  Martins  shall  be  put  in  possession,  and  that,  perhaps, 
should  be  omitted  in  the  decree  here.  If  there  be  any  estop- 
pel upon  James,  it  can  be  applied  at  law  as  well  as  here. 
Upon  that  we  give  no  opinion  now. 

The  decree  will  be  affirmed,  and  the  cause  remanded  for  its 
execution. 


Robert  C.  Lanb  v.  Nancy  E.  Crutchfield  et  al 

Will.  Comtrudion  of.  Descent  The  testator  bequeathed  his  estate  to 
his  wife  for  life,  but  if  she  married,  she  was  to  give  up  all  thepropert}'* 
to  be  equally  divided  between  her  and  bis  children.  She  bad  two 
children  by  the  testator,  and  one  by  a  previous  marriage.  8he  mar- 
ried in  1850,  and  died  in  1851 ;  one  of  the  testator^s  children  ^ied  in 
1867.    Held: 

1.  That,  by  the  proper  construction  of  the  will  the  widow  was  en- 
titled to  an  estate  for  life  in  all  the  property,  in  the  event  she  remained 
single,  but  if  she  married,  she  was  entitled  to  one-third,  in  fee. 

2.  Upon  her  death,  her  interest  in  the  real  estate  was  cast  by  de- 
scent, equally,  upon  her  three  children. 

S.  Upon  the  death  of  the  child,  his  interest  in  the  real  estate  de- 
rived from  his  father,  descended  to  the  child  of  the  whole  blood,  and 
his  interest  derived  from  his  mother,  descended  to  the  two  cbildren 
equally. 


FROM   WILSON. 


Appeal  from  a  decree  pronounced  by  Chancellor  Ridlst, 
at  the  July  Term,  1860. 
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Jordan  Stokes,  for  the  complainant. 

Williamson,  for  the  defendants. 

Carutukrs,  J.,  delivered  the  opinion  of  the  Court. 

James  M.  Crutchfield  made  his  will,  and  died  in  Wilson 
county,  in  1846,  leaving  Elizabeth  B.,  his  widow,  and  two 
children,  Nancy  E.  and  Richard  T.  The  complainant  is  the 
son  and  only  child  of  Elizabeth  B.  by  her  first  husband. 

The  will,  after  the  payment  of  all  the  debts  and  expenses 
of  administration,  gives  all  his  land,  slaves  and  other  property 
to  his  widow,  for  her  own  support  and  the  support  and  educar 
tion  of  his  two  children,  during  her  life  or  widowhood.     But, 

*'  If  she  should  marry  before  the  death  of  my  children, 
Richard  T.  and  Nancy  E.,  then,  in  that  event,  all  my  prop- 
erty  to  be  equally  divided  between  my  wife  and  my  children/' 
Again,  he  says,  "  but  if  she  should  marry,  then  she  is  to  give 
up  the  possession  of  all  my  property,  which  is  to  be  divided 
as  above  directed.'* 

The  widow  intermarried  with  James  Bashaw  in  June,  1850, 
and  died  in  October,  1861.  Her  son,  Richard  T,,  died  un- 
man-ied  and  intestate,  in  1857. 

In  this  state  of  facts  this  bill  is  filed  to  settle  the  rights  of 
the  parties  in  view  of  the  events  which  have  happened.  This 
requires  a  construction  of  the  will.  We  think  the  meaning 
of  the  testator  is  pl;\in,  notwithstanding  a  plausible  argument 
18  made  against  our  view.  At  the  termination  of  her  widow- 
hood, she  was  to  be  deprived  of  the  use  and  possession  of  all 
his  property,  which  she  was  otherwise  to  enjoy  for  life  ;  but, 
as  a  compensation  for  that,  she  was  to  have  one- third  of  the 
whole  in  fee,  the  two  children  then  being  alive,  she  was  to  be 
made  equal  to  her  children  in  the  division.  Her  interest  in 
her  equat  share  was  not  limited,  or  in  any  way  qualified.  The 
idea  of  a  life  estate  is  entirely  dropped  in  that  event.  It  can- 
not be  supplied  from  any  thing  in  the  will.  There  is  nothi.ig 
to  show  that  he  intended  to  give  her  any  less  estate  than  the 


454  NASHVILLE : 


Robert  C.  Lane  v.  Nancy  E.  Crutch  field  et  al. 

children.  "  All  my  property  to  be  equally  divided  between 
my  wife  and  children."  If  they  get  a  fee  in  their  thirds,  so 
must  she  in  her's.  The  same  words  apply  to  both.  "  There  is 
no  other  part  of  the  will  to  control  the  construction. 

Then,  upon  the  marriage  of  the  widow,  she  became  owner 
of  one  undivided  third  of  the  land,  as  well  as  other  property 
in  fee  simple,  and  Eiehard,  and  defendant  Nancy,  the  other 
two-thirds.  At  her  death  in  1851,  intestate,  her  one-third, 
being  then  free  from  the  control  of  the  will,  would  go  to  her 
heirs  under  the  statute  of  descents,  to  all  her  children  alike, 
that  is,  one- third  to  complainant,  and  the  other  two-thirds  to 
her  Crutchfield  children.  This  would  entitle  the  complain- 
ant to  one-ninth  of  the  whole  tract,  that  being  one-third 
of  his  mother's  third.  At  the  death  of  Richard,  his  original 
one-third,  under  the  will  of  his  father,  would  descend  to  his 
Bister  of  the  whole  blood,  to  the  exclusion  of  his  brother,  the 
complainant,  of  the  half-blood,  as  he  is  not  of  the  line  of  the 
transmitting  ancestor.  But  as  to  the  one-third  of  his  mother's 
interest,  inherited  from  her  at  her  death,  by  Richard,  thak 
would  go  equally  to  complainant  and  the  surviving  sister — that 
is,  eacli  would  be  entitled  to  one-half  of  that  ninth.  Thi» 
would,  perhaps,  be  equal  to  one-sixth  of  the  whole,  as  decreed 
by  the  Chancellor.  It  would  follow,  that  the  complainant 
would  be  entitled  to  one-ninth  of  the  rents  from  the  death  of 
Lis  mother  to  the  death  of  Richard,  and  from  that  time  to 
one-sixth. 

The  limitation  over  to  Mrs.  Williamson  is  too  remote,  and^ 
therefore,  void.  The  decree  will  be  in  all  things  affirmed^and 
the  case  remanded  for  its  execution. 
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James  Anderson  v.  Tns  State. 

1  EviDiCNCK.  Presumption.  Fchoo!masfer.  Rule  as  io  ihe  onus  of 
proof  when  a  sc/toolniaster  is  indicted  for  an  assault  and  battery. 
"When  the  rolation  of  school ma-i tor  and  si'holnr,  or  uny  similnr  rela- 
tion is  (vtahlL'-hod  in  defence  of  a  prosecution  for  an  n.«i:uult  and  bat- 
tery, the  Icpal  presumption  is  that  the  cbasti.*enu'nt  was  proper,  and 
thi^,  to  warrant  a  conviction,  niu^t  be  rebutted  by  bhowing  that  it 
was  excessive,  or  without  any  proper  cause. 

2.  Schoolmaster,  Ills  power  to  chastise  scholars.  Assault  and  battery, 
A  sachoolmrtstcr  ha>  the  power  to  enforce  ohedicnce  to  his  rules  and 
to  Use  the  rod  when  necessary,  but  lie  cannot  chaslifc  wantonly  and 
with«'Uf  cause.  His  chasti.-enient  nin^t  be  proportionate  to  the  offence, 
and  within  the  bounds  of  moderation.  If  excessive,  or  without  cause, 
the  schoolmaster  is  guilty  of  an  assault  and  battery. 


FKOM    COFFKK. 


The  plaintiff  in  error  was  found  gui'ty  of  an  assault  and 
batiory  at  the  September  Term,  1859,  Marciibanks,  J.,  pre- 
Biding. 

lIiCKEiisoN,  for  ibo  plaintiff  in  error. 

Head,  Attorney  General,  for  the  State. 

CARUTUEPiS,  J.,  delivered  the  opinion  of  the  Court. 

We  are  asked  to  reverse  the  judgment  in  this  case  for  errors 
in  the  charge  of  the  Court.  It  is  an  indictment  against  a 
sclioohniister  for  an  assault  and  battery  upon  one  of  his  schol- 
ars. The  facts  proved  to  which  the  charge  had  reference, 
are  these:  The  scholnr,  Wyatt  Layne,  was  a  small  boy, 
and  had  only  been  at  the  school  one  day  before  this  occur- 
rence. The  offence  for  which  he  was  chastised,  with  some 
severity,  and  all  the  attending  circumstances,  arc  thus  detailed 
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by  the  first  witness,  and  are  not  materially  varied  by  the  other 
8cho!ars,  who  were  examined  in  the  case,  on  both  sides. 

John  M.  Gunn,  about  15  or  16  years  of  age,  says:  "An- 
derson was  hearing  a  class,  and  Wyatt  Layne  spoke  out,  and 
said  that  ^  four  and  one  make  five/  in  a  low  tone  of  voice  ; 
that  Anderson  asked  '  who  it  was  spoke  out  V  Layne  said  *  it 
was  him  ;*  that  Anderson  called  him  up,  and  told  him  to  stand 
there  till  he  got  through  his  class.  Anderson  asked  him  what 
he  spoke  out  for  ?  He  said  he  spoke  before  he  thought,  and 
commenced  crying,  and  said  he  would  do  so  no  more.  Ander- 
son told  him  to  pull  off  his  coat,  that  no  excuse  would  do. 
He  pulled  off  his  coat.  He  hit  him  about  a  dozen  licks*  with 
a  switch  about  as  large  as  his  thumb  or  finger,  and  two  or 
three  feet  long ;  struck  him  pretty  hard,  Layne  crying  all  the 
time.  Lanye  was  a  small  boy,  and  was  never  at  the  school  of 
defendant  until  the  day  before  the  whipping.'*  He  thinks  that 
the  little  boy  had  never  heard  the  rules  of  the  school.  He 
says  farther,  that  Anderson  kept  a  silent,  quiet  school. 

Some  of  the  witnesses  think  only  eight  licks  were  inflicted, 
and  that  the  boy  spoke  out  loud. 

Upon  these  facts,  the  defendant  was  clearly  guilty  of  an 
illegal  act.  There  was  no  sufiicient  cause  for  the  whipping. 
The  offence  was  very  slight,  and  entirely  unintentional.  It 
was  the  first  violation  of  the  rules  on  the  part  of  the  little 
boy ;  he  was  a  new  scholar,  that  being  his  second  day  in  the 
school,  and  his  apology,  repentance,  and  promise  "  to  do  so 
no  more,"  ought  to  have  saved  him  from  the  lash.  The  chas- 
tisement, under  these  circumstances,  was  not  only  cruel,  but  an 
unauthorized  exercise  of  power.  Cases  like  this  are  calculated 
to  produce  the  deeds  of  violence  against  teachers,  which  so 
often  occur  on  the  part  of  the  parents  and  brothers  of  stu- 
dents. 

The  law  has  very  properly  guarded  the  rights  of  both  par- 
ties, where  this,  and  similar  relations,  exist.  The  authority 
given  to  the  teacher  must  not  be  abused,  but  exercised  with 
discretion  and  moderation.  He  must,  necessarily,  have  the 
power  to  enforce  obedience  to  his  rules,  and  even  to  use  the 
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rod  when  necessary,  but  not  wantonly  and  without  cause. 
Nor  must  his  chastisements  be  cruel  or  excessive,  but  reasona- 
bly proportioned  to  the  offence,  and  in  the  bounds  of  mod- 
eration. It  is  of  the  first  importance  that  the  authority  of 
the  schoolmaster  should  be  firmly  maintained,  but  still  it  must 
be  kept  within  proper  limits.  The  scholar  being  helpless,  and 
in  the  power  of  his  teacher,  that  power  should  be  restrained, 
and  not  allowed  to  be  wantonly  abused  with  impunity.  Where 
this  is  done,  the  Courts  must  afford  the  proper  redress,  and 
prevent  the  temptation  from  being  presented  to  parents  and 
relations  to  take  vengeance  into  their  own  hands.  The  gov- 
ernment of  a  school  should  be  patriarchal,  rather  than  des- 
potic. If  it  be  a  monarchy,  it  should  be  a  limited  one,  and 
not  absolute. 

But  the  claim  for  a  new  trial  is  rested  upon  a  supposed 
error  in  the  charge.  His  Honor  read  to  the  jury,  as  the  law 
applicable  to  the  case,  the  97th  section  of  2  Greenl.  Ev.,  and 
said,  in  reference  to  this  relation,  "  if  Anderson  chastised  him, 
then  to  justify  him,  he  must,  by  evidence,  establi'sh  some  mis- 
behavior on  his  part  sufficient  to  justify  the  correction  given.'* 
Our  first  impression  was  that  this  proposition  was  erroneous. 
And  so  we  would  still  regard  it,  if  it  is  to  be  understood  as 
stating  the  law  to  be,  that  the  burthen  of  proving  sufficient 
cause,  is  thrown  upon  the  teacher,  whenever  an  act  of  chas- 
tisement is  established  by  the  State,  in  order  to  justify  it. 

We  think  the  proper  rule  is,  that  where  the  relation  of 
schoolmaster  and  scholar,  parent  and  child,  master  and  ap- 
prentice, or  any  similar  relation,  is  established  in  defence  of 
a  prosecution  of  this  sort,  the  legal  presumption  is,  that  the 
chastisement  was  proper ;  this  must  be  rebutted  by  showing 
on  the  part  of  the  State,  or  the  proof  before  the  jury,  that  it 
was  excessive,  or  without  any  proper  cause.  To  hold  a  pa- 
rens bound  to  prove  that  he  had  good  cause  to  whip  his  child, 
or  be  subject  to  a  conviction  upon  indictment,  would  be  mon- 
strous. Tho  same  rule  applies  to  the  relation  under  consid- 
eration. 
But  we  do  not  understand  Lis  Honor  to  say  anything  more, 
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than  th  it  in  order  to  acquit  the  defendant,  it  must  appear  in 
the  eviJeiice  before  the  jury,  showing  all  the  facts  of  the  case, 
that  there  was  '^  some  misbehavior  "  on  the  part  of  the  boj  "  to 
justify  the  correction  given." 

If  there  had  been  nothing  in  the  proof  before  the  jury,  but 
the  simple  fact  of  whipping,  and  the  relation  of  the  parties, 
we  do  not  suppose  that  the  able  and  accurate  Judge  who  pre- 
sided in  this  case,  would  have  held,  that  in  order  to  make  out 
his  defence,  it  would  be  required  that  he  should  show  the  cause 
of  the  chastisement,  or  that  it  was  moderate.  The  proof  of 
all  the  circumstances  was  before  the  jury,  and  it  was  only  in- 
tend'^d  to  instruct  them,  that  the  defendant  must  show  in  the 
facts  pros'ed,  some  misbehaviour  that  would  justify  him  for 
the  punishment  inflicted. 

Without  expressing  any  opinion  on  the  law  as  laid  down  by 
Greenleaf,  in  the  section  referred  to,  in  civil  cases,  we  need 
only  say,  that  tkat^  as  well  as  the  passage  in  charge,  upon 
which  we  have  commented,  were  only  abstractions  in  reference 
to  this  case,  as  presented  in  the  evidence  before  them,  and  could 
not  h.ve  prejudiced  the  defendant.  The  full  case,  and  all  the 
facts  connected  with  it,  were  before  the  jury,  and  the  rules 
laid  down  could  not  have  had  the  effect  to  mislead  them  in  their 
conclusions  upon  the  evidence. 

Let  the  judgment  be  affirmed. 


A 

James  M.  Avent,  Trustee,  v.  Thomas  Hord. 

Mksne  Profits.  Ejectment  Judgment  The  judgment  in  an  action 
of  ojectmcnt  settles  iho  plaintiff's  right  to  recovsr  in  an  tiotion  for 
tnesiif.  profits  to  the  date  oniy  of  the  demise  laid  in  the  dc^ianition ; 
but  the  renlfe  and  profit?  may  be  roeoverod  for  the  wliolo  time  the 
popsessiun  has  b(cn  wrongfully  held  by  the  defendant,  unless  the 
statute  of  limitations  is  pleaded  in  bar. 
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2.  Same.  lAmltniion,  Sfaiuie  of.  In  an  action  for  mesnf.  prt,fifn^  brouc:ht 
within  thn'O  years  after  the  termination  of  the  aetit>n  **f  i*j«*ilment, 
if  the  stHtuto  of  limitation  is  pleaded,  the  plaintiff  is  entilleci  to  ro- 
cover  the  renU  and  profits  from  the  data  of  the  demise  lai<l  in  the 
declaration  until  the  possession  is  surrendered  The  recovery  is  not 
confined  to  the  period  of  limitation  from  the  institution  of  the  2>uit. 

3.  Samr.  Improvements,  Set-of.  Cjd^.,  {  3201.  By  the  Coda,  §  3201, 
permanent  and  valuable  iniprovemr*nts  made  on  land  by  a  [tarty  who 
has  been  holdini^  posse-^^sion  in  good  faith  and  under  color  of  title, 
may  be  set  off  against  the  rents  and  profits. 


FHOM.RUTUEKFORD. 

This  cause  was  tried  at  the  July  Term,  1858,  before  Judge 
Davidson. 

E.  A.  Kelble,  for  the  plaintiff. 

Burton  and  Palmer,  for  the  defendant. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  accion  of  trespass  for  meBtie  profit tt^  after  a  re- 
covery in  ejectniont.  The  plaintiff  appealed,  and  tiie  cnse  is 
brought  up  by  defendant  by  writ  of  error.  The  pleas  were, 
not  guilty,  and  statute  of  limitations. 

The  plaintiff  recovered  $590  damages. 

On  the  plea  of  the  statute  of  limitations,  the  Court  charged 
that  if  the  suit  was  brought  within  three  years  from  the  ter- 
mination of  the  action  of  ejectment,  the  verdict  should  be 
against  the  defendant,  and  he  would  be  liable  for  rent  from 
the  date  of  the  demise  until  he  surrendered  the  po.-session. 
The  defendant  insists  that  this  was  erroneous,  and  that  the 
plaintiff  could  only  recover  for  three  years  anterior  to  the  in- 
stitution of  the  suit.  There  is  no  controversy  as  to  the  action 
having  been  commenced  in  proper  time ;  that  is,  in  le&s  than 
three  years  from  the  final  judgment  in  ejectment.     But  the 
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qnestion  arises  upon  the  extent  of  the  liability  where  the  plea 
of  the  statute  of  limitations  is  interposed.  There  is  a  conflict 
of  the  authorities  on  this  subject.  There  is  no  doubt  bat 
that  the  plaintiff  who  recovers  in  ejectment  has  a  right  to  de- 
mand,  in  this  siction,  the  rents  and  profits  for  the  whole  time 
possession  has  been  wrongfully  withheld  by  the  defendant,  un- 
less the  plea  of  the  statute  ib  relied  upon.  The  judgment  in 
ejectment  settles  the  right  to  recover  no  further  back  than  to 
the  date  of  the  demise  in  the  declaration ;  but  beyond  that 
the  title  again  comes  in  question,  unless  proof  of  it  is  waived. 
2  Arch.  N.  P.  431 ;  19  Law  Lib.,  5th  series.  Tillinghasfs 
Adams  on  Eject.,  334 ;  4  Cowan,  329 ;  2  John.  R.,  369 ;  11 
John.,  405. 

All  that  is  very  clear,  but  the  question  of  difficulty  is, 
when  the  statute  is  pleaded,  can  the  rents  be  recovered  for 
more  than  the  period  of  limitation  anterior  to  the  institution 
of  tho  suit  for  mesne  profits? 

The  action  for  mesne  profits  is  brought  after  the  right  to 
the  land  is  legally  established  by  the  judgment  in  ejectment. 
It  is  subsidiary  to  or  consequent  upon  that  action.  The  one 
establishes  the  right  to  the  land  adversely  held,  and  regains 
the  possession  wrongfully  retained,  and  the  other  the  damages 
for  the  use  of  it.  Originally,  (and  it  is  still  so  in  some  of  the 
States,)  the  practice  was,  when  the  plaintiff  recovered  the 
land,  to  give  him  at  the  same  time  damages  to  the  extent  of 
the  profits  of  the  same  during  the  time  for  which  it  was  tor- 
liously  held  by  the  defendant.  Tillinghast's  Adams,  328. 
But  by  our  practice,  the  damages  are  nominal  in  ejectment, 
and  a  distinct  action  for  the  profits  must  be  brought.  To  this 
the  Code  conforms,  sec.  3259.  In  this  section,  the  right  to 
bring  this  action  depends  upon  the  recovery  in  ejectment. 
Such  was  the  law  before.  The  right  to  sue,  then,  did  not 
accrue  until  the  prior  action  was  determined,  and  consequently 
the  statute  did  not  begin  to  run  until  that  time.  Threfore  it 
is  no  bar  in  this  case. 

It  is  true  that  most  of  the  elementary  books,  as  well  as 
some  reported  cases,  lay  it  down  that  the  plea  of  the  statute 
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Jimits  the  recovery  to  the  term  prescribed  for  the  bar.  All  such 
anthorities  trace  that  principle  to  a  sentence  in  Bailer's  N.  P., 
87,  where  no  suflScient  authority  is  cited  to  sustain  it.  The 
question  has  been  more  than  once  before  the  Supreme  Court 
of  North  Carolina,  and  expressly  decided  against  the  remark 
of  Judge  Buller.  1  N.  C.  Law  Repository,  95;  2  Hay.,  881 ; 
Murphy  V.  Guion^  2  Murphy,  238. 

If  the  action  cannot  be  brought  until  recovery  in  ejectment, 
it  must  be  very  clear  that  the  statute  does  not  begin  to  run  until 
that  time.  But  it  may  be  6aid  that  an  action  of  assumpsit  or 
debt  for  use  and  occupation  would  lie  at  any  time,  and  there- 
fore the  bar  applies.  This  is  not  so.  4  Yerg.,  305.  That 
action  only  lies  upon  an  implied  promise,  arising  upon  an  oc* 
cupation  by  consent  or  permission.  1  Arch.  N.  P.,  98  ;  18 
Law  Lib.  Not  where  it  is  wrongful  and  adverse.  Til.  Adams, 
329.  It  has  been  said  that  the  trespass  may  be  waived,  and 
an  action  brought  for  use  and  occupation ;  but  if  this  be  so,  it 
must  be  limited  to  the  profits  accruing  antecedently  to  the 
time  of  the  demise  in  ejectment,  "  for  the  action  for  use  and 
occupation  is  founded  on  contract y  and  ejectment  upon  wrong; 
and  they  are  therefore  wholly  inconsistent  with  each  other 
when  applied  to  the  same  period  of  time ;  since  in  the  one 
action  the  plaintiff  treats  the  defendant  as  a  tenant^  and  in 
the  other  as  a  treapaeaer,'*     lb. 

It  would  seem  incongruous  to  entertain  an  action  for  rents 
when  there  was  no  contract,  and  the  land  held  by  adverse 
claim>  before  the  establishment  of  his  title  by  the  plaintiff 
in  a  suit  appropriate  to  that  purpose.  How  could  a  contract 
to  pay  rent  be  implied  when  the  defendant  held  adversely  ? 
Or  would  the  title  have  to  be  tried  in  a  suit  for  rent  ?  We 
take  it,  the  proper  doctrine  is,  that  the  plaintiff,  in  case  of  dis- 
puted title,  and  adverse  claims,  must  first  settle  his  right  to 
the  land  by  the  appropriate  action,  before  he  can  sue  for  the 
use  of  it.  If  this  be  so,  no  right  of  action  for  mesne  profits 
acerues  until  final  judgment  in  ejectment.  Consequently,  if 
this  action  was  brought  within  the  prescribed  time  from  that 
period,  the  plea  of  the  statute  must  be  found  against  the  de« 
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fendant,  and  the  plaintiff  may  recover  for  his  possession  to 
the  (1:5 tc  of  the  demise,  as  charged  by  the  Court. 

The  second  error  assigned  for  the  defendant  is,  that  the 
Court  refused  to  allow  proof  that  John  Elliott,  who  conveyed 
this  hind  in  trust  to  Avent,  was  to  retain  the  possession  and 
use,  until  it  become  necessary  to  sell  it  for  the  purposes  of 
the  trust,  and  for  a  part  of  the  time  at  least  under  that  pro- 
vi^iorl,  tlie  defendant  would  be  liable  to  Elliott,  and  not  to 
Avent,  the  plaintiff.  Tiie  Court  was  right.  Avent  had  the 
legal  title,  and  successfully  asserted  it  in  the  action  of  eject- 
ment. His  ripht  to  the  mesne  profits  would  follow,  and  any 
questions  between  him,  as  trustee,  and  Elliott,  would  be  a 
BubsfMjucnt  matter  between  themselves. 

The  only  error  assigned  by  the  plaintiff  is,  that  the  Court 
charged  that  this  was  an  equitable  action,  and  the  defendant 
had  a  nght  to  set  off  against  the  rents  and  profits  the  value 
of  any  permanent,  valuable,  and  necessary  improvements 
made  by  him  on  the  land. 

It  is  arguod  that  the  Code,  sec.  3259,  makes  the  claim 
for  improvements  exclusively  cognizable  in  equity.  But  sec. 
3261  provides  that  it  may  be  "set  off  against  the  rents  and 
profiu*."  Tliis,  however,  only  applies  to  defendants  who  have 
been  holding  possession  in  "good  faith  and  under  color  of 
title."  The  Court, was  not  abked  to  add  this  qualification, 
and  it  is  therefore  too  late  now  to  make  the  question.  The 
two  sections  can  only  be  reconciled  by  holding  that  the  de- 
fendant might  assert  his  right  to  compensation  for  improve- 
ments by  bill  in  equity,  or  by  way  of  set  off  at  law  at  his 
election. 

Wo  think  neither  party  is  entitled  to  a  new  trial,  and  affirm 
tlie  ju,'^;'!icnt.  It  would  seem  to  us  from  the  proof  that  the 
damn^co  arc  very  low,  but  that  was  for  the  jury. 
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R.  Gilbert  r.  Giles  Driver. 

Afpkal.  Cannot  be  granted  by  a  Justice  of  the  Pence  after  two  days. 
Code.  J  3140.  \\y  {  8140  of  the  Code,  two  entire  daye  (exclusivi*  of 
Sunday,)  after  judgment,  arc  h1  lowed  for  an  appeHl  from  u  Justice's 
judgment.  After  the  expiration  of  the  two  days,  the  Jnstice  hu:?  no 
jurisdiction  to  grunt  an  appenl,  und  the  ^amo  should  be  distniased. 

Same.  Jf  granted,  and  no  bmtd  taken.  Question  resencd.  If  tho 
appeal  vere  prayed  and  granted  within  tho  time  limited,  could  the 
Justice  receive  a  bond  for  the  prosecution  of  the  appeal  thereafter? 

Same.  Ivteresion  nffinvame.  Ccrf^r,  ?.{  S1C2,  3163.  If  a  j-vlicmrnt 
in  the  Court  below  is  rendered  upon  an  open  account,  the  party  is 
onl}'  entitled  upon  its  affirmance  to  interest  at  the  rate  of  six  percent 
per  annum. 


FiiOM   DEKALB. 


Appeal  from  a  judgment  rendered  at  the •  Term, 

185y,  FiTE,  J.,  presiding. 

CoLMS,  for  the  plaintiff  in  error. 

Fare,  for  the  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  commenced  before  a  Justice.  On  the  trial, 
the  defendant,  Gilbert,  set  up  a  cross-demand,  exceeding  the 
amount  of  plaintiff's  claim ;  and  the  Justice  rendered  ju'lg- 
roent  in  favor  of  tho  defendant  for  the  excess,  being  ^80./)3. 

This  judgment  was  rendered  on  the  15th  duy  of  January, 
1869 ;  and  on  the  19th  day  of  the  same  month — fo7ir  dfiys 
after  the  judgment — the  plaintiff,  Driver,  obtained  an  oppeal 
to  the  Circuit  Court. 

In  the  Circuit  Court,  at  the  first  term,  a  motion  was  made 
bj  defendant,  to  dismiss  the  appeal,  which  was  overruled : 
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And  on  the  trial,  the  plaintiff  recovered  judgment  for  $43.46 
and  costs  of  suit.  From  which  the  defendant,  Gilbert,  prose-^ 
cated  an  appeal  in  error  to  this  Court. 

The  judgment  must  be  reversed.  By  sec.  8140  of  the 
Code,  two  entire  days  (exclusive  of  Sunday,)  after  judgment, 
are  allowed  for  an  appeal  from  a  Justice's  judgment.  After 
the  expiration  of  the  two  days,  the  Justice  has  no  jurisdiction 
to  grant  an  appeal.  If  the  appeal  were  prayed  and  granted, 
within  the  time  limited,  whether  the  Justice  might  not  receive 
a  bond  for  the  prosecution  of  the  appeal,  afterwards,  is  a 
question  not  now  presented ;  admitting  that  this  might  be 
done,  it  does  not  help  the  case  of  the  defendant  in  error. 

The  judgment  will  be  reversed,  the  appeal  to  the  Circuit 
Court  dismissed,  and  judgment  will  be  rendered  here  in  aflkm- 
ance  of  the  Justice's  judgment,  according  to  sees.  3i45,  3167 
of  the  Code.  But,  as  the  Justice's  judgment  in  favor  of  the 
defendant  was  rendered  upon  an  open  account,  he  is  only 
entitled,  upon  its  affirmance,  to  interest  at  the  rate  of  six  per 
cent,  per  annum.     Code,  sees.  3162,  3163« 

Judgment  accordingly. 


EvALixE  Brooks  v.  Jonyf  Cauohrak  et  aU 

FRAtTDULENT  CoNVKYAiTCBs.  Conveyance  made  to  defeat  alimony^ 
void.  Divorce,  If  a  married  woman  file  a  bill  for  a  divorce  and  ali- 
mony, having  at  the  time  a  sufficient  cause  for  a  divorce,  and  is  in- 
duced by  fraudulent  promises  to  dismiss  her  bill,  and,  thereafter,  the 
husband  executes  a  conveyance  in  order  to  defeat  her  right  to  ali- 
mony, the  grantee  participating  in  this  fraudulent  design,  the  con- 
veyance is  void,  and  will  be  set  aside,  as  to  her. 

Same.  Same.  Cannot  e'and  as  securifyfor  money  advanced.  Where 
a  oonveyancc  is  void  on  the  ground  of  fraud,  it  is  void  ab  initio,  and 


DECEMBER  TERM.  1859.  465 

Evaline  Brooks  v.  John  Caughran  et  al. 

will  not  be  allowed  to  stand  as  a  security  to  the  grantee  for  advances 
he  may  have  made,  or  responsibilities  he  may  have  assumed  on  ac- 
count of  it. 


FROM   LINCOLN. 


This  cause  was  heard  before  Chancellor  Ridley^  at  the  An- 
gost  Term,  1859.     The  defendants  appealed. 

KsRCHEYALy  for  the  complainant. 

J.  M.  Bright,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  Chancellor  in  this  case  granted  complainant  Evaline  a 
divorce,  a  vinculo^  from  her  husband^  William  Brooks.  From 
that  decree  there  is  no  appeal,  and  it  is  not  now  controverted 
but  that  it  was  correct.  The  bill  under  which  it  was  obtained 
was  filed  on  the  18th  of  April,  1857.  She  had  before  (on  the 
28th  of  January,  1854,)  filed  a  bill  for  the  same  purpose,  but 
which,  through  the  persuasion  and  promises  of  her  husband 
and  of  the  defendant,  John  Caughran,  she  had  caused  to  be 
dismissed. 

From  an  examination  of  this  record,  there  is  little  room  to 
question  that  she  was  entitled  to  a  divorce,  not  only  at  the 
time  of  the  decree  and  of  the  filing  of  the  last  bill,  but,  also, 
of  the  first.  If  so,  she  had  a  lawful  claim  to  a  fair  portion 
of  her  husband's  estate  for  her  support ;  and  if,  after  such 
right  accrued,  a  conveyance  of  his  property  was  executed  by 
the  husband,  in  order  to  defraud  her  of  this  right,  and  waa 
received  by  the  grantee,  with  the  same  fraudulent  design,  the 
conveyance,  as  to  her,  is  void,  and  ought  not  to  be  allowed  to 
stand  as  a  security  for  any  purpose  whatever.  As  before  re- 
marked, Brooks,  the  husband,  does  not  appeal,  and,  as  ta 
him,  the  decree  is  conceded  to  be  right.  But  the  contest 
80 
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here  is  between  the  complainant  and  John  Canghran,  as  to  a 
slave,  Dick,  which  he  alleges  he  purchased  of  the  defendant, 
Brooks,  on  the  13th  of  February,  1855,  very  soon  after  the 
complainant  had  been  induced  to  dismiss  her  first  bill ;   and 
whether  the  same  were  not  taken  with  the  design  to  defeat 
complainant's  right  to  a  support  from  her  husband's  estate  ? 
And  we  are  clearly  of  the  opinion  it  was.     Under  her  first 
bill,  she  had  succeeded  in  attaching  this  same  slave,  and  also 
one  other  slave,  a  note  for  $900  upon  one  Watson,  together 
with  other  property,  when  she  was  induced  to  dismiss  the 
suit  upon  the  faith  of  promises  made  to  her,  both  by  her  hus- 
band and  John  Caughran,  of  future  kind  treatment,  and  that 
the  property  should  be  settled  upon  her  and  her  children — - 
her  hu>=)band  being  improvident.     That  they  both  were  instru- 
tnerital  in  having  the  suit  dismissed,  there  can  be  no  question; 
flud  just  as  little,  that  her  husband^  in  order  to  efiect  this  end, 
with  the  privity  of  Caughran,  if  not  directly  by  him,  gave  her 
these  assurances.     But  we  are  also  reasonably  satisfied,  from 
his    answer   and  the  proof,  that   Caughran,  not    only  car- 
ried these  assurances  from  the  husband,  but  that  he  him* 
self  made  them  to  her,  stating  that  he  would  see  that  they 
were  executed.     But,  after  she  dismissed  her  bill,  they  were 
never  executed,  but  instead  thereof,  the  cruelties  of  her  hus' 
band  were  renewed,  the  note  upon  Watson  and  the  other  slave 
was  wasted,  and  a  bill  of  sale  taken  by  Caughran  to  Dick, 
under  which  he  claims  him  by  absolute  purchase,  and  he  and 
William  Brooks  both  swear,  in  their  answers,  that  he  had 
purchased  and  paid  for  him,  when  the  truth  was — as  shown 
by  a  cotemporaneous  writing,  and  other  convincing  evidence 
— he  only  held  him  in  mortgage,  as  a  security  against  a  lia- 
bility for  a  small  bill  of  costs.      Taking  the  entire  record, 
then,  we  cannot  doubt  that  both  William  Brooks  and  John 
Caughran  concerted  the  scheme  to  procure  a  discharge  of  the 
lien  upon  the  property  created  by  the  levy  of  the  attach- 
ment, in  order  to  enable  the  latter  to  get  security  for  a  small 
liability  he  was  under  for  the  former,  and  with  the  farther 
motive  that  both  might  become  gainers  by  the  defeat  of  com- 


DECEMBER  TERM,  1859.  467 


BviiUne  Brooks  v.  John  Caughran  et  oL 


plaiDant's  lien,  the  purpose  of  Caughran  probably  being  to 
make  himself  the  owner  of  Dick  by  an  unconscientious  8y8i;eai 
of  dealing  with  Brooks,  who  seems  to  have  been  a  spendthrift. 
We  think  it  clear  they  never  intended  to  make  the  settlement 
on  complainant  and  her  children.  Even  if  Caughran  had 
not  himself  directly  promised  it  should  be  done,  it  was  wrong 
in  him,  being  privy  as  he  was  to  what  Brooks  had  done  and 
said,  afterwards  to  take  the  bill  of  sale. 

The  Chancellor  permitted  it  to  stand  only  as  a  security  for 
the  costs.     With  this,  complainant  is  content ;  and  so  should 
Caughran  be :  for  though,  as  a  genera]  rule,  the  claims  of  the 
husband's  bona  fide  creditors,  or  liabilities  properly  incurred 
on  his  behalf  existing   prior  to  an  application  for  a  divorce 
and  settlement  by  the  wife,  must  prevail  over  the  rights  of  the 
wife ;  yet  where  deeds,  like  the  bill  of  sale  in  question,  are  void, 
on  the  ground  of  absolute  fiaud,  they  are  to  be  considered  as 
void  ab  initio^  and  are  not  allowed  to  stand  as  security  to  the 
grantee,  for  advances  he  may  have  made,  or  responsibilities 
he  may  have  entered  into,  on  account  of  them.     Sands  et  al  v. 
Codwise  et  al,y  4  Johns.  R.,  537.     So  that  conceding  the  rule 
contended  for  by  the  counsel  of  Caughran  to  be  the  correct 
one,  which  we  do,  that  the  mortgagor  cannot  force  from  the 
mortgagee  a  reconveyance  of  the  mortgaged  estate,  without 
a  payment,  not  only  of  the  mortgage  debt,  but  also  of  any 
other  indebtedness  which  he,  at  the  time,  may  be  under  to 
him,  yet  it  can  be  of  no  avail  to  Caughran  here,  because  of 
his  actual  fraud  in  taking  the  bill  of  sale.     Not  only  so ;  but 
it  may  well  admit  of  question,  whether,  at  the  time  of  the 
filing  of  complainant's  last  bill,  or  even  now,  there  be  any 
such  bona  fide  indebtedness.      The  note  for  $900  upon  Wat- 
son was  given  for  a  tract  of  land,  which  Caughran  afterwards 
purchased,  and  undertook  the  payment  of  the  note  ;  and  it  is 
shown  that  he  and  Brooks  afterwards  had  a  settlement  in  re- 
gard to  it,  and  though  it  does  not  appear  in  what  way  a  good 
portion  of  it  was  settled,  yet  it  is  plausible,  at  least,  to  sup- 
pose that  some  of  the  debts  now  claimed  by  Caughran  to 
eziaty  in  his  answer,  were  embraced  in  that  settlement.     In 
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addition  to  this,  it  is  positively  proved  that  in  several  instances 
since  the  filing  of  this  bill,  Caughran  has  made  payments  for 
Brooks  and  caused  the  receipts  to  be  ante-dated  to  a  period 
anterior  to  the  bill.  And  besides,  there  is  some  reason  to  be- 
lieve, that,  to  some  extent,  if  not  entirely,  Brooks  may  have 
repaid  him,  out  of  other  assets,  A  party  who  thus  involves 
his  transactions  in  so  much  mystery,  in  order  to  affect  the 
just  rights  of  others,  ought  not  to  complain,  if  in  the  end, 
he  himself  is  made  to  suffer. 
Decree  afSrmed. 


Mart  H*  Wortham  et  al  v.  Wilson  Chbrrt- 

1.  Ejectmkkt.  Deraignmmt  of  title — tolien  necessary.  Estoppel.  In 
an  action  of  ejectnicnt  where  both  parties  claim  title  nnder  the  same 
third  person,  it  is  sufficient  for  the  plaintiff  to  prove  the  derivation 
of  his  title  from  such  third  person,  without  deraigning  it,  regularly. 
The  defendant  is  estopped  to  gainsay  the  title  of  the  person  under 
whom  both  claim  to  hold. 

2.  Deed.  8htr\ff.  Tax  sale.  Act  of  1809,  ch.  84,  f  1.  The  power  of 
a  sheriff  to  e^cccute  a  deed  for  land  sold  by  bis  predecessor  in  office 
is  derived  entirely  from  the  statute ;  and  this  power,  by  the  expren 
terms  of  the  statute,  is  restricted  to  the  cases  when  the  "  sheriff  mav 
go  out  of  oMce  not  having  ei^ecuted  deeds  for  land  sold  by  him  while 
in  office."  In  such  cases,  alone,  is  the  successor  empowered  to  exe- 
cute the  deed. 


FROM  JAOKSON. 


Verdict  and  judgment  for  the  defendant,  Fitb,  J.,  presid* 
ing.     The  plaintiffs  appealed. 
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Lows,  for  the  plaintiffs. 
TuRNET  and  Quarlbs,  for  the  defendant. 
McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiffs  brought  this  action  of  ejectment  for  the  re- 
covery of  a  tract  of  land  of  640  acres,  lying  in  what  is  now 
Jackson  county  ;  and  failing  in  the  action,  they  have  brought 
the  case  to  this  Court  by  an  appeal  in  error. 

The  land  is  granted  to  James  Gillespie,  by  grant  from 
North  Carolina,  bearing  date  May  20th,  1793.  The  grantee, 
by  his  will,  devised  the  same  to  three  of  his  sons,  and  a  grand- 
son. The  devisees,  by  several  conveyances,  sold  and  conveyed 
the  entire  tract  to  Lewis  F.  Wortham,  the  ancestor  of  the 
plaintiffs,  who  died  intestate  in  1842. 

In  1846  said  tract  of  land  was  reported  to  the  Circuit 
Court  of  Jackson  county,  by  the  tax  collector  of  said  county, 
for  non-payment  of  the  taxes  of  1845;  and  judgment  was 
entered  that  the  same  be  sold.  Accordingly,  on  the  6th 
of  July,  1846,  the  entire  tract  was  sold  to  one  McCarver, 
who  afterwards,  on  the  4th  of  November,  1847,  transferred 
his  bid  to  the  defendant.  Cherry ;  to  whom,  shortly  thereafter, 
the  sheriff  executed  a  deed,  in  pursuance  of  the  tax  sale. 

On  the  23d  of  August,  1864,  several  years  after  the  exe- 
cution of  the  deed  above  mentioned,  and  after  the  sheriff  who 
made  the  sale  and  executed  said  deed  had  gone  out  of  office, 
the  defendant  procured  another  deed  to  be  prepared  and  exe- 
cuted by  a  succeeding  sheriff,  based  upon  the  same  tax  sale  ; 
and  upon  this  latter  deed  the  defendant  relies  to  establish  in 
himself  a  legal  title  to  said  land — the  former  deed  not  being 
produced.  The  reason  for  taking  a  second  deed,  as  proved 
by  the  attorney  who  prepared  it,  was  that  the  first  one  "was 
not  a  good  deed." 

On  the  trial,  exceptions  were  taken  to  the  probate  and  reg- 
istration of  certain  of  the  conveyances  executed  by  the  Gil- 
lespies  to  plaintiff's  ancestor;  but  in  the  view  we  have  taken 
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of  the  case,  it  is  not  necessary  that  we  should  notice  these 
exceptions.  On  the  other  hand,  the  regularity  of  the  pro- 
ceedings in  the  tax  sale  were  impeached ;  hut  we  are  likewise 
relieved  from  the  necessity  of  noticing  the  objections  to  the 
validity  of  said  sale. 

We  place  the  decision  upon  grounds  different  from  those 
assumed  in  the  argument. 

1st.  In  the  present  case,  both  parties  derive  their  title  from 
Lewis  F.  Wortham, — the  plaintiffs  by  descent,  and  the  defend- 
ant by  purchase  at  the  tax  sale.  And  it  is  a  well  established 
principle  in  the  action  of  ejectment,  that  where  both  parties 
claim  title  under  the  same  third  person,  it  is  sufficient  to  prove 
the  derivation  of  title  from  him,  without  proving  his  title. 
Tillinghast's  Adams  on  Eject.,  248;  2  Greenleaf's  Ev.,  sec. 
807.  The  introduction  of  the  title  papers  excepted  to,  was 
therefore  unnecessary,  and  they  will  be  left  out  of  view.  The 
defendant  derives  whatever  title  he  may  have  under  Lewis  F. 
Wortham,  and  is  therefore  estopped  to  gainsy  his  title. 

2d.  If  the  proceedings  in  the  report,  condemnation,  and 
sale  of  the  land  for  taxes  were  admitted  to  be  regular, — con- 
trary to  our  present  impressions, — still,  the  sheriff's  deed  re- 
lied on  by  the  defendant  is  of  no  validity. 

The  power  of  a  sheriff  to  execute  a  deed  for  land  sold  by 
his  predecessor  in  office,  is  a  power  derived  entirely  from  the 
statute.  And  this  power,  by  the  express  terms  of  the  statute^ 
is  restricted  to  the  case  where  the  ''  sheriff  may  go  out  of  office 
not  having  executed  deeds  for  land  sold  by  him  while  in  office.** 
In  such  cases^  alone,  is  the  successor  empowered  to  execute 
the  deed.     Act  1809,  ch.  84,  sec.  1. 

We  need  not  stop  to  inquire  whether  the  recital  of  matters 
of  fact,  in  the  second  deed,  not  authorized  by  the  tax  collec- 
tor's report,  would  be  of  any  avail.  It  is  sufficient  to  rest  the 
determination  upon  the  ground  that  the  deed  itself — all  other 
objections  aside — is  a  nullity. 

In  this  view  of  the  case,  the  plaintiffs  were  entitled  to  re- 
cover the  land  sued  for. 

Judgment  reversed. 
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James  Cantrell  and  Wife  v.  William  Colwell. 

1.  Husband  and  Wife.  When  the  wife  is  agent  for  her  husband.  The 
wife,  in  the  absence  of  her  husband,  has  an  implied  authority  to  take 
all  proper  and  necessary  steps  to  protect  his  property  from  destruc- 
tion or  injury,  and  the  husband  is  responsible  for  her  acts  in  the  exe- 
cution of  that  authority. 

2.  Same.  Same.  Question  reserved.  If  the  wife  employs  another  as 
the  servant  of  her  husband,  who  wilfully  and  tortiously  commits  an 
injury,  by  the  assent  of  the  wife,  or,  if  she  subsequently  approve 
the  act  of  the  servant,  would  the  husband  be  responsible  for  the  tor- 
tious act? 

8.  Master  AND  Servant.  Master's  liabHity  for  the  acts  of  his  servant 
A  master  is  generally  liable  to  third  persons,  in  a  civil  suit,  for  the 
tortious  or  wrongful  acts  of  his  servant,  if  these  acts  are  done  jn  the 
course  of  his  employment  in  the  master's  service;  and  this  is  so,  if 
the  master  did  not  authorize  or  know  of  the  act,  or  even  if  he  forbade 
or  disapproved  it. 

4.  Same.  Same.  Ratification  of  servant's  acts.  The  master  is  not  an- 
swerable f  r  the  wilful  and  unauthorized  acts  of  the  servant,  if  they 
are  done,  not  in  the  execution  of,  but  altogether  aside  from  the  au- 
thority givon  by  the  master,  unless  they  are  suboequently  ratified  or 
adopted  by  him,  for  his  own  benefit. 


FROM    DEKALB. 


Verdict  and  judgment  for  the  plaintiff.     FiTB,  J.,  presid- 
ing.    The  defendants  appealed. 

Robert  Cantrell,  for  the  plaintiffs  in  error. 

J.  C.  Stone,  for  the  defendant  in  error. 

McKinnet,  J.,  delivered  the  opinion  of  the  Court- 

This  suit  was  commenced  before  a  Justice,  against  Cantrell 
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and  wife,  to  recover  the  value  of  a  horse  beast,  the  property 
of  Colwell,  alleged  to  have  been  destroyed  by  the  procure- 
ment of  the  wife,  in  her  husband's  absence. 

On  appeal  to  the  Circuit  Court,  the  plaintiff  recovered  judg- 
ment for  fifty  dollars. 

The  material  facts  are  as  follows :  In  September,  1858,  the 
plaintiff's  mare  jumped  over  the  fence,  within  the  defendant's 
enclosure.  The  defendant,  James  Cantrell,  was  from  home 
at  the  time ;  and  his  wife,  being  unable  to  turn  the  mare  out, 
requested  one  John  Cantrell,  a  family  relative,  who  happened 
to  be  passing  by,  to  turn  the  beast  out,  and  he  agreed  to  do 
so.  After  trying  in  vain  to  catch  the  mare,  and  after  pursu- 
ing her  round  the  enclosure  for  some  time,  said  John  Cantrell 
threw  a  rock  at  the  mare  and  broke  one  of  her  fore-legs.  No 
opening  was  made  in  the  fence  for  the  mare  to  pass  out  at, 
until  after  the  injury  was  done,  when  he  laid  down  the  fence, 
and  led  her  out. 

The  question  is,  whether,  under  the  circumstances,  Cantrell 
and  wife  can  be  made  liable  for  the  injury? 

So  far  as  regards  the  authority  of  the  wife  to  employ  an 
agent  to  put  the  mare  out  of  the  field,  we  think  there  can  be 
no  question.  Of  necessity,  it  must  be  held  that  the  wife,  in  the 
absence  of  her  husband,  has  an  implied  authority,  at  least,  to 
take  all  proper  and  necessary  steps  to  protect  his  property 
from  destruction  or  injury. 

The  case  must  be  governed  by  the  general  principles  appli- 
cable to  the  relation  of  master  and  servant,  or  principal  and 
agent — for  the  law,  as  to  both  relations,  is  based  upon  the  same 
principles  and  analogies. 

A  master  is  generally  liable  to  third  persons,  in  a  civil  suit, 
for  the  tortious  or  wrongful  acts  of  his  servant,  if  these  acts 
are  done  in  the  course  of  his  employment  in  his  master's 
service. 

This  rule  is  one  of  general  application ;  and  it  makes  no 
difference  that  the  master  did  not  authorize,  or  even  know  of 
the  servant's  wrongful  act,  or  that  he  forbade  or  disapproved 
of  it.     In  all  such  cases  the  master  is  liable,  provided  the  act 
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of  the  servant  be  done  in  the  course  of  his  employment,  and 
within  the  proper  scope  of  the  authority  confided  to  him. 
The  maxim  applies,  Respondeat  superior.  The  master  holds 
out  the  servant  as  competent  and  fit  to  be  trusted,  and,  in  efiect, 
undertakes  for  his  good  conduct  within  the  proper  range  of 
the  authority  expressly  or  impliedly  confided  to  him. 

But,  it  is  well  settled  that  the  master  is  not  answerable  for 
the  wilful  and  unauthorized  acts  of  the  servant,  if  they  be 
done,  not  in  the  execution  of,  but  altogether  aside  from  the 
authority  given  by  the  master ;  unless  they  are  subsequently 
ratified  or  adopted  by  him,  for  his  own  benefit.  Beyond 
the  scope  of  his  employment,  the  servant  or  agent  is,  in 
contemplation  of  law,  as  much  a  stranger  to  his  master  as 
any  third  person.  The  master  does  not  undertake  for  the 
conduct  of  his  servant  beyond  the  scope  of  the  authority  en- 
trusted to  him ;  and,  consequently,  his  wilful  and  unauthor- 
ized acts  cannot  be  regarded  as  the  acts  of  his  master. 
Blackstone  lays  down  the  rule  thus :  If  a  servant,  by  his  neg- 
ligence, does  any  damage  to  a  stranger,  the  master  shall  be 
answerable  for  his  neglect.  But  the  damage  must  be  done 
while  he  is  actually  employed  in  the  master's  service ;  other- 
wise, the  servant  shall  answer  for  his  own  misbehavior.  1  Bl. 
Com.,  431;  McManus  v.  Cricketty  1  East,  106;  Smith's  Mas- 
ter and  Servant,  p.  151  to  162 ;  (2  vol.  Law.  Lib.,  sixth 
series.)  And  the  principles  apply  in  the  case  of  principal 
and  agent.     Story  on  Agency,  sec.  452,  456. 

In  the  cases  upon  this  subject,  some  nice  distinctions  are 
presented,  as  respects  the  question,  how  far  the  servant  was 
acting  in  his  master's  service,  or  within  the  scope  of  his  au- 
thority, at  the  time  the  injury  was  done;  and  though  the  prin- 
ciple is  clear,  it  is  sometimes  difficult  of  application  to  the 
facts  of  a  particular  case. 

The  wrongful  act  of  the  servant  may,  in  certain  cases,  be 
said  in  some  sense  to  have  been  done  in  the  course  of  his  em- 
ployment in  his  master's  service ;  and  yet,  in  no  proper  sense, 
was  it  within  the  scope  of  the  authority  given  him  by  the  mas- 
ter.   And,  notwithstanding  the  apparent  confusion  to  be  met 
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with  in  some  of  the  cases,  the  distinction  is  clearly  enough 
llustrated  in  the  books,  between  an  injury  to  a  third  person, 
Arising  from  the  negligence  or  unskilfalness  of  a  servant, 
who  really  had  no  other  purpose,  at  the  time,  but  the  execu- 
tion of  the  duty  confided  to  him  by  his  master ;  and  a  similar 
injury,  resulting  from  the  wilful  and  unauthorized  act  of  the 
servant,  not  done  in  execution  of  his  master's  orders,  but  al- 
together aside  from  the  authority  given  him,  and  prompted, 
perhaps,  by  his  own  malice,  or  wilfulness,  or  other  improper 
motive. 

The  distinction  is  sufliciently  illustrated,  perhaps,  by  the 
case  of  Pury^,ar  v.  Thompson^  5  Hum.,  397,  without  taking 
time  to  refer  to  numerous  other  cases  upon  the  subject. 

Upon  these  principles,  we  think  it  clear  that  the  present 
suit  cannot  be  maintained.  The  request  to  turn  the  mare  out 
of  the  field  cannot  be  tortured  to  imply  an  authority,  or  com- 
mand, to  injure  or  destroy  the  animal  in  doing  so.  The  fair 
inference  would  be  exactly  the  reverse  of  this.  The  act  of 
violence,  by  which  the  loss  was  occasioned,  was  not  done  in 
execution  of  the  authority  given ;  but  was  altogether  beyond 
it,  and  must  be  regarded  as  the  wilful,  wanton,  and  unauthor- 
ized act  of  the  servant,  for  which  he  himself,  and  not  the  de- 
fendants, must  be  answerable. 

It  cannot  be  assumed,  upon  the  proof  in  this  record,  that 
Mrs.  Cantrell  was  present,  assenting  to  the  act  of  violence — 
whatever  effect  that  fact  might  have,  if  established.  True, 
she  was  at  home,  in  the  house ;  but  there  is  no  proof  that 
she  assented  to,  or  even  knew  of  the  violence  resorted  to, 
until  afterwards.  Whether,  if  the  fact  were  otherwise,  the 
husband's  liability  would  be  afi*ected  thereby,  we  express  no 
opinion. 

The  supposed  subsequent  approval  of  the  act  of  the  ser- 
vant in  injuring  the  mare,  by  Mrs.  Cantrell,  is  not  sufficiently 
proved ;  and,  if  it  were,  we  doubt  whether  it  would  be  admis- 
sible to  charge  the  husband. 

The  attempt  to  bring  this  case  within  the  principle  appli- 
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cable  to  the  negligent  act  of  a  servant,  in  the  coarse  of  his 
employment,  is  a  misconception  of  the  true  character  of  the 
case. 
The  judgment  is  erroneous,  and  it  will  be  reversed. 


M.   N.  Alexander,  Adm'r,  &c.   v.  John  C.  Marshall, 
Chairman,  &o. 

1.  County  Clvbk.  How  made  liable  forneglect  of  the  duties  of  his 
office.  County  Court.  It  is  the  duty  of  the  County  Court  to  soe  that 
the  clerk  performs  his  duties,  hut  if  this  is  not  done,  and  the  Court 
makes  an  application  of  money,  and  employs  a  third  pcri«on  to  per- 
form any  part  of  his  ofiBcial  duties,  the  Court  cannot  recover  the 
amount  thus  paid,  in  an  action  againot  the  clerk  or  his  administrator. 
It  would  he  the  pa3'ment  of  money  to  do  the  work  of  an'>ttier  without 
his  request  or  sanction,  and  the  law  would  not  imply  a  promise  to  pay. 

2.  Same.  Same.  (Question  reserved.  Could  the  County  Court  in  such 
case  sue  the  clerk  on  his  official  bond,  and  render  him  liable  for  the 
amount  paid  out  ? 


FROM   MACON. 

This   cause  was   tried  before   Judge   FiTE.     Verdict  and 
judgment  for  the  plaintiff.     The  defendant  appealed. 

W.  H.  DbWitt  and  Jo.  C.  Guild,  for  the  plaintiff  in  error. 

Head  k  Turner,  for  the  defendant  in  error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Short  was  clerk  of  the  County  Court  of  Macon  from  1848, 
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to  his  death  in  1857.  He  issued  as  such  clerk,  about  seven 
hundred  marriage  license  during  his  term  of  office,  and 
failed  to  record  them  with  the  return  upon  them,  as  it  was  his 
duty  to  do  by  the  statutes  on  that  subject.  He  also  failed 
and  neglected  to  record  his  settlements  with  guardians  and 
administrators.  For  which  duties  thus  neglected,  he  received 
the  fees  allowed  by  law. 

The  County  Court  contracted  with  his  successor,  Price,  to 
perform  the  duties  so  omitted,  at  an  expense  of  $206.10. 
This  action  of  assumpsit  was  instituted  to  recover  that  amount 
of  the  administrator  of  Short.  A  demurrer  to  the  declaration 
was  overruled,  and  upon  plea  and  proof,  a  verdict  and  judg- 
ment were  given  for  the  said  sum  of  8206.10;  and  the  admin- 
istrator appealed,  in  error,  to  this  Court. 

We  think  it  very  clear,  that  the  demurrer  should  have  been 
sustained.  There  is  no  principle  upon  which  the  action  can 
be  maintained.  It  was  the  duty  of  the  County  Court  to  have 
seen  that  their  clerk  performed  his  duty  in  this,  as  well  as  all 
other  matters  pertaining  to  his  office,  and  visited  his  failure 
to  do  so  with  such  penalties  as  were  appropriate  to  the  case. 
He  should  have  been  removed  for  such  nonfeasance,  or  culpa- 
ble neglect  of  duty.  Having  failed  to  do  this,  or  in  any  way 
to  operate  upon  him  while  in  their  power,  we  suppose  their 
authority  over  him  was  at  an  end.  There  is  no  power  on  the 
part  of  the  Court  to  employ  another  to  do  the  services  that 
he  should  have  performed,  so  as  thereby  to  create  a  valid 
claim  against  his  estate.  It  is  a  case  of  paying  money  to  do 
the  work  of  another  without  his  sanction  or  request,  and  even 
after  he  is  dead.  The  official  duties  neglected  are  of  impor- 
tance to  the  public,  and  were  enjoined  both  by  his  bond  and 
his  oath ;  Code,  sec,  327,  332  and  4073.  If  the  County 
Court  could  sue  at  all  for  his  neglect  of  duty,  which  is  not 
decided  now,  it  would  have  to  be  upon  the  bond.  This  remedy 
would  be  open  to  individuals  who  might  sustain  injury  from 
this  official  neglect  of  duty.  It  may  also  be  true,  that  per- 
sons from  whom  money  had  been  taken  for  services  not  rend- 
ered, could  recover  it  back ;  and  there  may  be  no  doubt,  bat 
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that  the  clerk  'would  be  liable  to  criminal  prosecution  for  ex- 
tortion. But  this  suit  is  not  upon  the  bond,  nor  by  any  one 
who  has  been  injured,  but  to  recover  as  upon  an  implied  as- 
sumpsit for  money  paid  out  for  the  work  and  labor  of  another 
without  his  request,  consent  or  knowledge.  It  would  probably 
be  proper  for  the  Legislature  to  pass  a  law  for  such  cases.  But 
there  is  now  no  such  law,  nor  are  we  aware  of  any  principle 
that  would  authorize  such  an  action. 

The  judgment  of  the  Court  overruling  the  demurrer  will 
be  reversed,  and  the  same  sustained. 


Lewis  Byrd  v.  John  Ralstok. 

Taxation.  Privilegea.  Tippling,  County  Court  Railroad  Tax,  Act  of 
1851-2,  eh,  117,  2  6.  The  act  of  1851-2,  oh.  117,  §  6,  makes  it  the 
duty  of  the  County  Court,  when  stock  \b  taken  in  a  railroad  company, 
to  proTido  for  its  payment  hy  levying  a  tax  upon  thetaxahle  property, 
privileges,  and  persons,  by  law  liable  to  taxation  within  the  county : 
which  tax  shall  be  levied  and  paid  upon  the  principle  of  levying  the 
State  and  county  tax.  This  provision  was  only  intended  to  restrict 
the  County  Court,  in  levying  this  tax,  to  the  principle  that  all  prop- 
erty should  be  taxed  according  to  value;  but  it  docs  not  limit  the 
Court  in  taxing  privileges,  to  the  amount  and  mode  of  taxation  for 
State  and  county  purposes.  This  is  left  to  the  discretion  of  the 
Court. 


FROM   GILES. 


This  was  an  agreed  case  before  Judge  Martin^  at  the  Au- 
gust Term,  1859.    Bjrd  appealed. 

Walkbr  k  Browk,  for  the  appellant. 

JonEB,  for  the  defendant. 
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Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  case  agreed  raises  the  question  -whether  the  order  of 
the  County  Court  of  Giles,  levying  a  tax  of  $50  on  the  privilege 
of  keeping  a  tippling  house,  for  the  railroad  subscription, 
was  legal.  The  Circuit  Judge  thought  it  was,  and  Byrd  ap- 
pealed. 

It  is  admitted  that  this  occupation  and  pursuit  is  a  privi- 
legBy  and  that  it  can  be  taxed  as  such ;  nor  do  we  understand 
it  to  be  contended  that  the  amount  of  the  tax  levied  is  ob- 
noxious to  objection ;  but  it  is  insisted  that  the  principle  on 
which  the  Court  acted  is  in  contravention  of  the  acts  of 
Assembly  on  the  subject. 

The  power  to  levy  a  tax  to  meet  railroad  subscriptions  is 
derived  from  the  act  of  1851-2,  ch.  117,  sec.  5.  That  makes 
it  the  duty  of  the  County  Court,  where  such  stock  is  taken, 
to  provide  for  its  payment,  by  levying  a  tax  "  upon  the  taxa- 
ble property,  privileges,  and  persons  by  law  liable  to  taxation 
within  the  county ;  which  tax  shall  be  levied  and  paid  upon 
the  principle  of  levying  the  State  and  county  tax.**  This 
last  clause,  it  is  contended,  is  violated  in  this  case,  because 
the  principle  adopted  is  not  that  established  by  law  for  State 
and  county  purposes  on  this  particular  privilege. 

As  to  the  tax  on  the  privilege  of  tippling,  the  act  of  1846, 
ch.  90,  provides  that  a  tax  of  $25  shall  be  paid  to  the  Stat«, 
and  to  the  county  and  corporation  each  the  same  amount,  or 
not  exceeding  that  amount,  where  the  "  amount"  of  liquors 
on  hand  does  not  exceed  $250 — as  to  which  an  affidavit  shall 
be  made  before  the  clerk  issuing  the  license.  But  if  the 
'' amount"  exceeds  the  said  sum  of  $250,  then  an  additional 
tax  of  $10  on  each  $100  of  excess  in  value  shall  be  paid. 
The  argument  is,  that  this  last  provision  is  not  adopted  in  the 
present  case,  and,  therefore,  the  principle  of  levying  State  and 
county  taxes  upon  this  privilege  is  departed  from.  We  can 
not  see  it  in  that  light. 

The  restriction  in  the  act  of  1851-2  to  the  principle  of 
Gtate  and  county  taxation,  has  no  reference  to  a  question  Ii>6 
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this.  It  IS  onlj  intended  to  forbid  a  departure  from  the  prin- 
ciple that  all  property  should  be  taxed  according  to  value, 
and  no  one  species  of  property  higher  than  another,  nor  that 
any  distinction  should  be  made  on  account  of  the  particular 
use  that  might  be  made  of  the  property,  unless  a  privilege 
was  exercised  in  connection  with  it.  But  it  was  not  intended, 
because  the  State  tax  was  to  be  elevated  above  the  specific 
amount  of  $25,  fixed  for  the  privilege,  on  certain  contingen- 
cies, that  the  Court  should  pursue  the  same  rule  in  this  par- 
ticular tax.  That  was  left  to  the  discretion  of  the  County 
Courts. 

The  Court  was  content  with  fixing  the  amount  at  $50^  with- 
out any  enlargement  on  account  of  the  increased  quantity  of 
liquor  that  might  be  on  hand.  It  could  not  be  argued,  and  it 
is  not,  that  this  tax  must  not  exceed  the  State  or  county  tax. 
That  would  defeat  the  object  in  view.  It  might  require  a 
tax  for  double  that  amount  upon  property,  persons,  and  privi- 
leges, dependent  upon  the  amount  needed  to  meet  the  sub- 
scription. 

The  judgment  will  be  affirmed. 
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H.  W.  Norton  v.  B.  F.  Mooeb. 

Evidence.  When  a  witness  may  give  his  opinion  as  to  the  soundness  of 
a  slave.  In  an  action  upon  a  covenant  of  warranty  of  the  soundness 
of  a  slave,  the  opinion  of  a  witness  as  to  the  slaveys  condition,  founded 
upon  observation  and  knowledge,  is  admissible.  The  witness  must 
first  state  the  facts  upon  which  his  opinion  is  founded,  and  then  he 
may  give  that  opinion.^ 


FROM   COFFEE. 


This  cause  was  tried  at  the  May  Term,  1859,  Marchbanks, 
J.,  presiding.  Verdict  for  the  defendant.  The  plaintiff  ap- 
pealed. 

B.  M.  TiLLfiAN,  for  the  plaintiff. 

HicKERSON,  for  the  defendant. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  for  an  alleged  breach  of  warranty  in  the 
sale  of  two  slaves — Caroline  and  Clarissa — made  by  the  de- 
fendant to  the  plaintiff,  on  the  21st  of  August,  1856,  and  jndg* 
ment  being  against  the  plaintiff,  he  has  appealed  in  error  to 
this  Court.  He  avers,  that  at  the  time  of  the  sale  and  war* 
ranty,  both  of  said  slaves  were  unsound — the  former  in  body, 
and  the  latter  in  both  body  and  mind. 

At  the  trial  in  the  Circuit  Court,  certain  portions  of  the 
depositions  of  Sarah  Hitchcock,  Washington  Hitchcock,  Wash* 
ington  Wood,  William  Davis,  and  S.  H.  Whitmore  were,  upon 
objection  by  the  defendant,  excluded  by  the  Circuit  Judge 
from  the  consideration  of  the  jury.    In  this  it  is  insisted 

*The  general  rules  as  to  the  admissihility  of  opinions  touching  capadtf » 
age,  Ac.,  are  stated,  by  way  of  argument,  in  the  opinion. 
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there  is  error,  and  whether  this  be  so  or  not,  is  the  only  mat- 
ter for  our  examination. 

Sarah  Hitchcock  saw  Caroline  at  the  plaintiff's  house,  and 
in  answer  to  the  third  interrogatory,  states:  ^^  When  I  first 
saw  the  negro  woman,  by  examination  I  found  her  to  be  very 
much  diseased ;  I  found  her  very  much  prostrated ;  I  laid  my 
hand  upon  her  abdomen,  she  shrunk  from  the  pressure  or  from 
great  pain,  and  instantly  coughed  up  a  profuse  quantity  of 
matter;  her  bowels  were  considerably  swollen  and  very  sore, 
and  her  bloodvessels  were  considerably  distended  and  unnat- 
urally full.^' 

The  expressions — **  I  found  her  to  be  very  much  diseased/* 
and,  '^  or  from  great  pain,'^  were  excluded ;  upon  the  ground, 
it  is  said,  they  were  the  aiere  cpinion$  of  the  witnesses,  and 
not  a  statement  of /acte.  It  is  shown  that  this  witness  had 
opportunity  and  capacity  for  observing  the  condition  of  this 
slave  beyond  most  ttom-professional  persons.  In  Gibson  v. 
OHeoHj  9  Yer.,  ^29,  a  case  involving  the  sanity  of  a  testator 
in  the  execution  of  his  will,  this  Court  lays  down  the  follow- 
ing rules :  ^^  Attesting  witnesses,  and  they  only,  are  trusted  to 
give  their  opinion  merely,  and  without  cause  «r  i>eason  as- 
signed, of  testator's  sanity.  Physicians  may  state  tbeir  opin- 
ion of  the  soundness  of  the  testator's  mind,  but  tbey  must 
atate  the  circumstances  or  symptoms  from  which  they  <Jraw 
their  concluMons.  As  to  all  others,  their  opinions,  considered 
tnerely  as  opinions,  are  not  evidence.  But  having  stated  the/, 
appearance,  conduct,  or  conversation  of  the  testator,  or  other 
particular  fact,  from  which  his  state  of  mind  may  be  inferred, 
the  J  are  at  liberty  to  state  their  inference,  conclusion,  or 
opinion,  as  the  result  of  those  facts.  The  propriety  of  doing 
this,  say  the  Court,  arises  from  the  delicate  nature  of  all  in- 
vestigations into  the  state  of  the  human  mind.  How  can  a 
witness  describe  the  dissociated  and  flighty  conversation  of  a 
lunatic,  the  fear,  the  horror,  the  phrensy  of  his  eye,  how  com- 
municate Ihe  influences  which  mind  practices  upon  mind,  if 
he  must  not  speak  of  inferences,  impressions,  or  conclusions  ? 
But  that,  after  all,  it  is  the  facts  which  a  witness  details,  the 
81 
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eonduct  which  he  describes,  which  chiefly  and  primarily  con- 
stitute the  testimony  to  be  relied  on," 

The  reason  for  the  admission  of  the  opinions  of  witnesses 
founded  upon  observation  and  knowledge^  as  applied  to  a 
variety  of  transactions  in  the  affairs  of  human  life^  was  given 
by  Judge  Gaston,  in  the  able  opinion  of  the  Court,  in  Clary 
V,  Clary y  2  Ird.,  78,  a  case  involving  the  capacity  of  the  donor 
to  make  a  deed  of  gift.  The  witness  there,  in  that  part  of 
his  deposition  which  was  rejected  by  the  Superior  Courts 
stated,  ^  that  he  was  impressed  with  the  belief  that,  as  to  her 
mental  faculties,  Mary  Clary  was  in  the  state  called  ehildish." 
The  substance  of  the  entire  deposition  was,  that  the  witness 
had  no  acquaintance  with  Mary  Clary,  (the  donor,)  other  tbam 
such  as  resulted  from  one  occurrence ;  that  eleven  years  be- 
fore the  execution  of  the  deed  in  dispute^  he  visited  her  al 
Daniel  Clary's  house,  in  consequence  of  a  message  from  said 
Daniel,  and  for  the  purpose  of  writing  her  will ;  that  he  re- 
ceived her  directions  with  respect  to  the  disposition  of  her 
property,  and  wrote  the  will  according  to  these  directions ; 
that  he  did  not  attest  the  will,  but  left  it  to  be  attested  by 
others ;.  that  at  this  time  she  appeared  to  him  to  be  in  good 
health,  but  he  thought  her  intellect  in  the  state  usually  termed 
childish.  The  objection  to  the  rejected  part  of  the  deposition 
was,  for  that  it  gived  the  opinion  of  the  witness  upon  the 
state  of  Mary  Clary's  nwind.  The  judgment  of  the  Superior 
Court  of  Law  rejecting  this  evidence,  was  reversed,  the  Court 
holding,  that  whatever  might  be  the  weighl  of  the  rejected  tes- 
timony, the  plaintiffs  had  a  right  to  insist  on  its  being  placed 
in  the  scales  of  evidence.  Mere  opinion,  say  the  Court,  a» 
uch,  is  not  admissible.~~^ut  judgment  founded  on  actual  ob^ 
.  servation  of  the  capacity,  disposition,  temper,  character,  pecu- 
^  liarities  of  habit,  form,  features,  or  handwriting  of  others,  i» 
'^  more  than  mere  opinion.  It  approaches  to  knowledge,  and  ia 
JcnowUdge^  so  far  as  the  imperfection  of  human  nature  will 
permit  knowledge  of  these  things  to  be  acquired,  and  the 
^  result  thus  acquired  should  be  communicated  to  the  jury,  be- 
cause they  have  not  had  the  opportunities  of  personal  obser- 
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L  vation,  and  because  in  no  other  way  can  they  effectually  have  1 
(the  benefit  of  the  knowledge  gained  by  the  observations  of  7 
'others.  The  cases  of  McKee  v.  Nehon^  4  Cowen,  355,  and  > 
Morse  v.  The  State^  6  Cow.,  9,  went  upon  the  same  ground. 
The  former  was  an  action  for  a  breach  of  marriage  promise, 
and  it  was  held,  that  a  witness  might  be  asked  his  opinion, 
whether  living  with  the  plaintiff,  and  from  an  observance  of 
her  deportment,  &c.,  he  is  of  opinion  that  the  plaintiff  was  sin- 
cerely attached  to  the  defendant.  The  latter  involved  the 
question,  whether  a  student  of  Yale  College  was  under  the 
age  of  21  years ;  and  it  was  held,  that  had  the  witnesses  tes- 
tified to  the  facts  indicative  of  the  student's  age,  and  accom- 
panied them  with  their  belief,  or  opinion,  the  testimony  would 
have  been  competent.  The  proof  is  admissible  in  a  certain 
class  of  oases,  because  it  is  impossible,  ^ays  Judge  Gaston, 
for  the  witness  to  specify  and  detail  to  the  jury  all  the  minute 
circumstances  by  which  his  own  judgment  was  determined,  so 
as  to  enable  them,  by  inference  from  these,  to  form  their  judg- 
ment thereon. 

We  do  not  perceive  why  these  principles  are  not  applicable 
to  a  case  involving  physical  as  well  as  mental  unsoundness ; 
and  so  we  understand  the  authorities.  1  Grceol.  Ev.,  sec. 
440;  11  Hum.,  2C8. 

Testing  the  case  by  these  authorities,  we  think  the  witness,. 
Sarah  Hitchcock,  from  the  facts  detailed  by  her,  was  quali- 
fied to  give  her  opinion,  and  might  state  that  she  found  the 
slave  very  much  diseased,  and  that  when  she  laid  her  hands 
upon  her  she  gave  way,  either  from  the  pressure,  or  from 
great  pain.  ,  Indeed  the  testimony  of  this  witness  can  scarcely 
be  regarded  as  that  of  a  non-professional  person.  She  was 
called  by  the  plaintiff  to  attend  this  slave  as  a  physician,  and 
examined  her  in  that  capacity,  and  charged  for  her  servicer  afr 
do  other  physicians.  She  had  attended  to  diseases  peculiar  to 
females  for  the  last  twenty-six  years,  and  had  an  active  expe- 
rience in  such  diseases  for  that  length  of  time,  aided  by  read* 
ing,  and  by  intercourse  with  the  best  physicians,  and  was  then 
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actually  practicing  as  a  physician.  She  not  only  states  the 
circumstances,  or  symptoms,  contained  in  her  answer  to  the 
interrogatory  above  named,  but  details  other  facts  tending  to 
show  the  diseased  condition  of  the  slayo. 

Upon  the  same  authority,  it  seems  to  me,  there  was  error 
in   rejecting  those  parts   of  the  deposition  of  Washington 
Hitchcock,  wherein,  speaking  of  the  slare  Clarissa,  he  says : 
'^  She  was,  at  the  time  I  first  saw  her,  and  is  now»  almost,  if 
not  quite  an  idiot ;"  also,  the  words,  '^  and  seems  not  to  un- 
derstand what  is  said  to  her ;"  and  also,  "  she  seems  to  have 
no  care  of  herself,  or  sense  of  protection/' 
—  This  witness  was  the  plaintiff's  orerseer  in  the  fall  of  1856, 
^and  had  charge  of  his  slaves;  and  the  entire  sentence  of  the 
(  deposition  from  which  the  above  extracts  are  taken,  is  as  fol- 
(  lows :     ^'  She  was,  at  the  time  I  first  saw  her,  and  is  now,  al- 
/most,  if  not  quite  an  idiot.     When  she  is  spoken  to,  she 
/  stands  still,  and  seems  not  to  understand  what  is  said  to  her* 
If  she  is  ordered  to  do  anything,  if  she  goes  at  all,  she  is 
as  apt  to  do  anything  else  as  that  which  she  was  bid  to  do. 
/  She  seems  to  have  no  care  of  herself,  or  sense  of  protection. 
)  She  sleeps  a  great  deal,  and  it  seems  would  sleep  always  if 
^^  she  was  not  roused  up."    Now  here  the  opinion  of  the  wit- 
*}  ness  is  accompanied  with  the  conduct  of  the  slave. 
-^    But  as  to  the  other  parts  of  the  depositions  of  these  two 
witnesses  which  were  rejected,  as  well  as  the  rejected  proof  of 
the  other  witnesses,  we  are  not  able  to  see  that  there  was  any 
error,  either  because  it  was  but  mere  opinionj  unaccompanied 
with  the  facts,  or  upon  other  grounds,  was  inadmissible.     It 
is  often  a  difficult  matter,  in  this  class  of  cases,  to  determine 
what  is,  or  is  not,  legal  evidence.     We  have  felt  the  embar- 
rassment of  the  subject  in  this  cause. 

It  may  be  that  the  rejection  of  the  evidence  which  we  now 
consider  admissible  and  material,  resulted  in  no  injury  to  the 
plaintiff;  but  as  we  cannot  see  what  effect  it  might  have  pro- 
duced if  allowed  fo  go  to  the  jury,  we  are  constrained  to  re- 
verse the  judgment,  and  remand  the  cause  for  a  new  trial. 
We  do  so  with  less  reluctance,  becausci  from  reading  the 
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entire  proof,  we  think,  as  to  the  slave  Caroline,  the  weight  of 
it  is,  that  she  was  unsound  at  the  time  of  the  sale  and  war- 
ranty. 
Judgment  reversed. 


Fall  &  Cunningham  r.  John  Y.  Roper,  Sr.  et  aL 

1.  Beoistratiok.  Certificate  of  probatf. — what  it  mu»t  contain,  Tlic 
omUeion,  by  the  clerk,  in  the  certificato  of  probato  of  a  dood,  of  the 
words,  '*  the  within  named,"  and  •*  with  whom  I  am  personal h' ac- 
quainted," is  fatal  to  the  probato.  It  jS  one  of  the  most  imp<irtant 
requirements  as  a  protection  against  fraud  contained  in  the  formulH 
prescribed  by  the  sUitute,  and  cunnot  bo  dispensed  with. 

2.  Same.  Same,  Act  of  1846,  ch.  78.  The  words,  *'  with  whom  I  am 
personally  acquainted,"  being  a  matter  of  substance,  their  omission 
does  not  fall  within  the  provision  of  the  act  of  1846,  ch.  78. 

8.  Same.  Same,  Correction  of  probate.  Code,  {{  2081,  2083.  The 
Code  provides  that  the  Clerk,  on  the  application  of  the  party  inter- 
eated,  may  correct  any  mistake  or  omission  of  words  in  his  certificate, 
and  the  Kogistcr  shall  record  the  correction  in  the  proper  book  of  his 
office,  and  make  a  reference  to  the  same  on  the  margin  opposite  to 
the  original  registry  of  the  certificate.  This  provision  of  the  Code  is 
not  rietrospective  in  its  operation. 

4.  Same.  Same,  Same,  QueHiion  reserveff.  As  to  deeds  executed 
after  the  passage  of  the  Code,  can  a  defective  probate  which  has  been 
corected,  be  regarded  as  effectual,  as  against  intervening  liens,  beyond 
the  date  of  its  correction  ? 


FROM   MACON. 


Decree  hy  Chancellor  Ridley,  for  the  defendants.     The 
complainants  appealed. 
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Head  &  Turner,  Fite  &  Alexander,  for  the  complain- 
ants. 

Guild  and  Bennett,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  attachment  bill,  filed  on  the  4th  of  May, 

1858.  The  complainants  are  creditors  of  the  defendant,  Mar- 
tain,  and  they  seek  to  obtain  satisfaction  of  their  debt  out  of 
certain  land  and  slaves  conveyed  by  Martin  to  Roper.  They 
claim  this  relief  upon  two  grounds :  first,  that  the  convey- 
ances are  void  as  to  creditors,  for  fraud ;  and  secondly,  that 
the  probate  and  registration  of  said  conveyances  are  of  no 
effect. 

It  appears  that  both  d6eds  were  executed  on  the  27th  of 
April,  1858,  and  on  the  same  day  were  acknowledged  before 
the  Clerk  of  the  County  Court  of  Macon,  by  defendant,  Mar- 
tin ;  and  registered  in  the  Register's  oflSce  of  said  county. 

In  each  certificate  of  probate  the  words,  *'the  within 
named,"  and  "  with  whom  I  am  personally  acquainted,"  were 
omitted  by  the  clerk.     Afterwards,  on  the  8th  of  February, 

1859,  pending  this  suit,  the  clerk  was  procured  to  supply  this 
omission,  pursuant  to  sees.  2081,  2088  of  the  Code. 

This  omission  is  fatal  to  the  probate.  It  is  one  of  the  most 
important  requirements — as  a  protection  against  fraud— con- 
tained in  the  formula  prescribed  by  the  statute. 

But  it  is  insisted  that  the  defect  is  cured.  We  do  not  think 
so.  By  the  act  of  1846,  ch.  78,  the  omission  of  words  in  the 
certificate  of  probate  did  not  vitiate,  provided  "the  substance 
of  the  probate"  required  by  the  act  of  1831  was  contained 
in  the  certificate.  Under  this  act  the  validity  of  the  certifi- 
cate must  be  judged,  as  it  was  prior  to  the  Code. 

The  Code  provides  that  the  clerk,  on  the  application  of  the 
party  interested,  may  correct  any  "mistake  or  omission  of 
words,"  in  the  certificate.  Sec.  2081.  "And  the  Register 
shall  record  the  correction  in  the  proper  book  of  his  office,  and 
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make  a  reference  to  the  same  on  the  margin  opposite  to  the 
original  registry  of  the  certificate."     Sec.  2083. 

The  acknowledgment  of  the  deeds  was  taken  bj  the  clerk 
before  the  Code  went  into  operation.  But  it  is  argued,  that 
by  the  proper  construction  of  the  latter  section,  the  correc- 
tion, when  made,  necessarily  relates  to,  and  incorporates  itself 
with,  the  original  probate,  so  as  to  give  it  effect  from  its  date; 
and  that,  in  this  view,  it  matters  not  that  the  probate  of  the 
deeds  was  prior  to  the  operation  of  the  Code. 

We  do  not  concur  in  this  construction.  The  provision  of 
the  Code  was  not  intended  to  be  retrospective,  or  it  would 
have  been  so  expressed.  It  was  designed  to  apply  only  to 
future  cases.  And  even  as  to  such  cases,  the  question  will  be 
found  not  free  of  difficulty,  whether,  as  against  intervening 
!iens,  the  probate  can  be  regarded  as  effectual  beyond  the 
date  of  its  correction.  The  language  of  sec.  2083,  perhaps 
admits  of  no  other  fair  interpretation,  than  to  dispense  with 
the  necessity  of  a  second  registration  of  the  deed ;  and  not, 
by  relation,  to  make  the  deed  operative  from  the  date  of  the 
registration  upon  the  invalid  probate.  But,  however  this  may 
be,  it  is  clear  that  the  present  caAC  does  not  fall  within  the 
provisions  of  the  Code. 

The  result  is,  that  the  lien  of  complainants  attachment  must 
prevail ;  and  this  is  decisive  of  the  case,  without  noticing  the 
((uestion  of  fraud. 

The  decree  will  be  reversed,  and  a  decree  rendered  for 
complainants* 
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Widow.  What  ike  widoto  iake,s  ^ckea  she  dissemU  from  ik^  will.  Cbd^^ 
2  2409.  Bj  the  Code,  {  2409,  where  a  satisfactorj  provision,  in  real 
and  personal  estate,  is  not  made  for  the  widow,  bj  the  will  of  her 
deceased  husband,  she  may,  within  one  year  after  the  probate  of  the 
will,  diaseni  therefrom  ;  and  be  endowed  as  if  her  kusband  kad  died  in- 
testate.  The  use  of  the  term  endowed  does  not  limit  the  estate  to  be- 
taken by  the  widow  to  one-third  of  the  laid,  b«t  embraces  the  per^ 
sonal  estate,  and  the  widow  is  entitled  to  such  portion  of  her  hus^ 
band's  property  as  she  woulcl  have  been,  bad  he  died  intestate. 


FROM  CBEATBAM. 


This  cause  was  heard  before  Judge  Pepper,  sitting  a» 
Ch&ncellor,  at  the  October  Term,  1859.- 

RoBB  &  Bailet,  and  Meigs,  for  the  complainauts. 

Garner,  House  and  Love,  for  the  defendants. 

Garvthers,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  is  the  widow  of  Abner  Gupton,  sr.,  who 
died  in  Montgomery  county^  in  August,  1859,  the  owner  of 
10,000  acres  of  knd,  supposed  to  be  worth  $200,000,  about 
one  hundred  slares,  a  large  sum  of  money,  and  other  personal 
property.  He  made  his  will,  from  which  the  complainant 
dissented,  in  proper  time.  The  deceased  had  no  children  by 
the  complainant,  but  seyeral  by  a  former  wife — ^perhaps  as 
many  as  fire. 

She  filed  this  bill  to  obtain  dower  in  the  land,  and  a  dulri- 
butive  share  af  the  personal  estate  of  her  husband. 

By  demurrer  to  the  bill^  the  question  is  raised  as  to  her 
right  to  any  part  of  the  personalty.  This  depends  upon  the 
construction  of  the  Code,  sections  2404  axid  2429. 
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The  last  section  embodies  the  then  existing  laws,  and  con- 
Btitates  the  ^^  statute  of  distributions/'  in  cases  of  intestacj. 
According  to  that,  the  widow,  when  there  are  children,  which 
18  this  case,  is  to  take  a  *^  child's  share."  Bat  this  is  not  a 
case  of  intestacy,  and  therefore  must  be  governed  by  section 
2404,  which  is : 

^'  Where  a  satisfactory  provision,  in  rf-al  or  pergonal  estate^ 
is  not  made  for  her she  shall  signify  her  dis- 
sent, in  open  Court,  within  one  year,  after  the  probate  of  the 
will,''  in  which  case,  she  $haU  be  endowed  as  if  her  husband 
had  died  intestate,'' 

The  part  of  the  act  of  1784,  which  extended  her  right,  in 
such  a  castj  to  a  child's  part  of  the  personalty,  is  omitted, 
either  by  mistake  or  because  it  was  intended  by  the  use  of  the 
word  endowed^  to  cover  and  secure  to  her  the  provision  of  the 
old  act.  We  are  bound,  however,  to  seek  the  intention  of  the 
Legislature,  through  what  they  have  written,  and  enforce 
that.  But,  in  the  construction  of  their  language,  we  must  ne- 
cessarily, in  cases  of  ambiguity,  look  outside  of  the  letter, 
and  the  technical  meaning  of  words,  as  well  as  their  literal 
import,  to  the  subject  matter  and  object  in  view,  to  ascertain 
their  purpose  and  intention.  It  cannot  be  presumed,  by  any 
one,  that  it  was  intended  to  allow  the  widow  nothing,  in  cases 
of  dissent,  but  her  dower  in  the  land.  That  would  enable 
Ler  husband  to  deprive  her  of  any  part  of  his  estate,  in  case 
he  left  no  land,  although  he  might  be  worth  a  million  in 
money,  stocks,  or  other  personalty. 

This  would  be  the  inevitable  consequence,  if  the  word  ^'en- 
dowed "  should  be  construed  as  a  technical  term,  and  con- 
fined to  the  act  of  assigning  ^' dower."  But  the  word  endow 
18  not  so  limited  in  its  meaning.  Webster  and  Richardson,  in 
their  Dictionaries,  aefine  it  thus:  to  give;  to  bestow;  to 
furnish  with  a  portion  of  goods  or  estate ;  to  settle  on,  as  a 
permanent  possession ;  to  furnish  with  a  permanent  fund  or 
property.  The  old  marriage  ceremony  of  England  concluded 
with  the  words,  ^'with  all  my  worldly  goods  I  do  thee  endow." 
It  is  the  word  applied  to  the  provision  made  or  fund  set  apart 
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for  the  support  of  literary  and  charitable  institutions;  as  when 
we  say  a  college,  or  hospital  is  "  endowed." 

So,  we  see,  that  the  word  endowy  or  endowedy  is  not  limited 
to  th€  technical  sense  of  giving  **  dower."  It  has  a  larger 
dcope  than  that.  To  what  it  shall  extend,  then,  is  a  matter 
of  construction  in  reference  to  the  object  for  which  it  was 
used,  and  the  connection  in  which  it  is  found. 

In  this  section,  it  must  mean  something  more  than  a  pro- 
vision out  of  real  estate.  If  it  did  not,  as  we  have  before 
stated,  the  privilege  of  dissenting  would  not  benefit  the  widow 
where  the  husband's  estate  consisted  only  of  personalty.  But 
«he  is  allowed  to  resort  to  her  legal  rights,  in  despite  of  the 
will,  where  satisfactory  provision  is  not  made  for  her  out  of  the 
real  or  personal  estate.  It  was  intended  to  secure  to  her  an 
election  between  the  provision  made  for  her  by  the  law  of  her 
husband,  and  the  law  of  the  land.  It  was  intended  that  he 
should  not  have  the  power  to  deprive  her  of  a  just  and 
proper  share  of  an  estate  which  she  may  have  aided  in  build- 
ing up.  She  has  a  right  to  stand  upon  the  law,  and  partici- 
pate in  his  estate,  whether  he  is  willing  or  not.  We  will 
not  defeat  that  right,  and  render  this  provision  nugatory,  un- 
less we  are  compelled  to  do  so. 

We  have,  in  several  cases,  given  this  word,  and  even  the 
word  doiveTy  in  deeds,  the  enlarged  signification. 

We  have  no  idea  that  the  Legislature  intended,  by  this  sec- 
tion, to  do  so  absurd  a  thing  as  to  exclude  the  dissenting 
widow  from  all  interest  in  the  personal  estate,  and. confine 
her  to  a  mere  life  estate  in  a  third  of  his  land,  if  he  should, 
fortunately,  have  any.  It  cannot  be  supposed  that,  in  pre- 
tending to  place  her  on  the  high  ground  of  independence  of 
her  husband's  will,  in  regard  to  the  part  of  his  estate  allowed 
her  by  the  laws  of  the  land,  she  should  be  tied  down  to  a 
technical  dower  in  the  realty. 

We  have  no  difficulty  in  expounding,  and  that  upon  sound 
reason  and  authority,  the  word  "  endowed  *'  so  as  to  embrace 
the  personal  estate,  and  allow  her  to  participate  in  that,  ac- 
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cording  to  the  section  for  the  distribation  of  intestates'  es- 
tates. 

It  is  not  now  necessary  to  meet  the  strong  case  put  in  ar- 
gument, of  a  man  dying  without  children,  in  which,  by  the 
recent  law,  in  cases  of  intestacy,  the  widow  takes  the  whole 
personal  estate,  because,  in  cases  where  there  are  no  cliildrcn, 
the  act  of  1784  and  the  Code  are  the  same  in  cases  of  dis- 
sent. When  such  a  case  arises,  and  it  never  may — as  we 
understand  the  present  Legislature  have  made  an  amendment 
of  the  law  on  the  subject — it  will  be  time  enough  to  consider 
whether  it  shall  be  governed  by  the  act  of  1784  and  subse- 
quent acts,  limiting  her  rights  to  a  part,  or  the  more  recent 
enactment  giving  her  the  whole. 

The  judgment  of  the  Chancellor,  overruling  the  demurrer 
to  the  widow's  bill,  is  therefore  affirmed ;  and  the  case  will  be 
remanded  for  such  proceedings  as  will  put  the  widow  in  pos- 
session of  her  rights,  as  we  have  herein  disclosed  them. 


Andrew  Reed  v,  William  Reed  et  al 

Husband  ai^d  Wife.  Tenancy  by  the  euHefty.  Remainder  and  r«- 
vertion,  A  man  canuot  be  tenant  by  the  curtesy  of  a  remainder  or 
revergion  expectant  upon  an  estate  of  freehold. 

Samr.  Same,  Dower.  If  a  woman,  on  whom  lands  descend,  endow 
her  mother,  afterwards  marries,  has  issue,  and  dies  in  the  lifetime  of 
her  mother,  her  husband  will  not  be  entitled  to  an  estate  by  the  cur- 
tesy in  thoBe  lands  whereof  the  mother  was  endowed — because  the 
daughter*s  seizin  was  defeated  by  the  endowment. 


FROM   BEDFORD. 


This  was  an  appeal,  hy  the  petitioner,  from  the  County 
Court. 
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J.  H.  Neil,  for  the  appellant. 

E.  &  H.  Cooper,  for  the  defendants. 

Weight,  J.,  delivered  the  opinion  of  the  Court. 

William  Cootes  died  intestate,  leaving  a  widow  and  several 
children.  He  was  seized  of  a  tract  of  land  in  Bedford  countj, 
fiat  of  which  his  widow,  Celia  Cootes,  was  endowed,  and  in  pos- 
session of  which  dower  she  remained  until  her  death,  in  1857. 

The  petitioner,  Andrew  Reed,  married  one  of  the  children 
of  William  Cootes,  and  she  survived  her  father,  but  died  be- 
fore the  death  of  the  said  Celia,  leaving  several  children  sur- 
viving her,  who  are  also  the  children  of  petitioner,  and  born 
after  the  death  of  William  Cootes. 

The  question  is,  whether  Andrew  Reed  is  tenant  by  the 
curtesy  of  his  wife's  share  in  the  lands  which  were  assigned 
to  Celia  Cootes  for  her  dower  ?  This  question  we  answer  in 
the  negative.  A  man  cannot  be  tenant  by  the  curtesy  of  a 
remainder  or  reversion  expectant  upon  an  estate  of  freehold, 
unless  the  particular  estate  be  determined  during  the  cover- 
ture. Neither  can  he  be  tenant  by  the  curtesy,  of  lands 
which  are  assigned  to  a  woman  for  her  dower.  If  a  woman, 
on  whom  lands  descend,  endows  her  mother,  afterwards  mar- 
ries, has  issue,  and  dies  in  the  lifetime  of  her  mother,  her 
husband  will  not  be  entitled  to  an  estate  by  the  curtesy  in 
those  lands  whereof  the  mother  was  endowed — ^because  the 
daughter's  seizin  was  defeated  by  the  endowment.  1  Green- 
leaf's  Cruise  on  Real  Property,  Title  Curtesy,  chap.  2,  sees. 
23  and  25,  and  Title  Dower,  chap.  2,  §§  20,  21,  22  and  23. 

The  County  Court  so  held,  and  we  affirm  the  decree. 
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Mart  A.  Alexaivdeb  et  al.  v..  Norman  Walch. 

Will.  Qmairuction.  When  persons  take  as  a  class.  If  the  be* 
quest  in  a  will,  of  a  remainder,  is  as  explicit  as  to  the  persons  who  are 
to  take,  as  if  they  were  named,  the  remaiDder  vests,  as  it  would  have 
done  if  the  parties  had  been  named,  and  they  do  not  take  as  a  class. 

Same.  Same,  Case  in  judgment  The  will  contains  the  following 
clause :  **  I  give  to  my  sister,  Nancy,  all  ray  landed  estate  and  negro 
man,  named  Abe,  and  a  negro  boy,  named  Stephen,  during  her  natu- 
ral life,  then  to  be  sold  and  equally  divided  amongst  my  sisters  and 
brother.  Held,  that  the  remainder  vested,  and  the  sisters  and  broth. 
er  did  not  take  as  a  class. 


FROM  WILSON. 


This  cause  was  heard  before  Chancellor  Ridlev,  at  the 
July  TeriDy  1859.     The  complainants  appealed. 

Jordan  Stokes,  for  the  complainants. 

Martin  and  Guild,  for  the  defendant. 

Cabuthbrs,  J.,  delivered  the  opinion  of  the  Court. 

This  case  involyes  the  construction  of  the  will  of  James 
Walch,  made  in  1885. 

^*  I  give  to  my  sister,  Nancy,  all  my  land  estate,  and  negro 
man,  named  Abe,  and  a  negro  boy,  named  Stephen,  during 
her  natural  life,  then  to  be  sold  and  equally  divided  amongst 
my  sisters  and  brother."  The  testator  had  no  parents  liV'^ 
ing,  nor  any  wife  or  children,  and  only  two  sisters,  besides 
the  said  Nancy,  and  one  brother.  Nancy  died  July,  1858. 
Margaret  Walch,  one  of  the  sisters,  after  selling  her  interest 
to  her  nephew,  the  defendant,  died  before  the  said  Nancy. 
It  seems  to  be  doubted  whether  William   Walch^  the  only 
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brother  of  the  testator,  is  dead  or  not,  but  he  also  sold  his 
interest  to  the  defendant,  Norman  Walch,  long  before  the 
death  of  the  tenant  for  life.  The  other  sister,  the  complain- 
ant,  Mary,  sold  her  interest  under  the  will  to  her  co-com- 
plainants, reserving  a  life  estate.  The  defendant  is  the  sur- 
viving executor  of  the  will,  and,  under  it,  had  advertised 
the  land  and  slaves  for  sale,  when  he  was  enjoined  by  this 
bill. 

The  complainant,  Mary,  claims  the  whole  estate,  upon  the 
ground,  that,  at  the  termination  of  the  life  estate,  she  was 
the  only  legatee,  and  therefore,  as  the  property  was  given  to 
the  brother  and  sisters,  as  a  class,  she  is  entitled  to  the 
whole,  as  she  alone  answered  the  description  at  that  time. 
That  doctrine  can  have  no  application  to  a  case  like  this. 
There  was  no  uncertainty  or  contingency  as  to  the  legatees. 
He  had  only  one  brother  and  two  sisters,  and  to  them  the  re- 
mainder is  given.  The  gift  is  as  perfect  and  explicit  as  to 
the  persons  who  are  to  take,  as  if  they  were  named ;  the  re- 
mainder vested  in  his  brother  William,  and  sisters,  Margaret 
and  Mary,  under  the  description  of  brother  and  sisters,  upon 
the  death  of  the  testator,  in  the  same  manner  as  if  their 
names  had  been  inserted.  We  are  unable  to  see  how  the  fact 
about  which  there  seems  to  have  been  some  controversy,  that 
is,  whether,  in  the  original  will  the  word  used  in  the  disposi- 
tion of  the  remainder  was  "  brother,  or  brothers,"  can  have 
any  effect  in  the  construction.  It  is  certain  he  had  but 
the  one  brother,  and  we  have  no  doubt  but  that  the  word 
was  in  the  singular,  and  not  plural  number.  But  that  could 
not  afford  the  least  aid  in  the  construction,  that  we  can  per- 
ceive. Whether  a  fund  is  an  aggregate  one,  passing  to  the 
legatees,  as  a  class,  in  which  case  only  those  who  constitute 
the  class,  or  answer  the  description,  at  the  time  the  estate 
falls,  can  take,  or  devolves  upon  and  vests  in  the  individuals 
of  the  class  described,  so  as  to  descend  to  their  heirs,  or  pass 
by  alienation,  is  often  a  question  of  very  great  difficulty  in 
its  application.     But  there  has  been  enough  written  in  our 
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eases,  upon  that  doctrine,  and  it  is  onlj  necessary  to  apply 
the  principles  settled  upon  it,  to  new  cases,  as  tbey  may 
arise. 

We  have  no  hesitation  in  holding  that,  in  the  case  under 
consideration,  the  complainant  is  only  entitled  to  one-third  of 
the  property. 

Such  was  the  decree  of  the  Chancellor,  and  it  is  affirmed. 


E.  Myqatt  &  Co.  et  al.  r.  McClure  k  Roberts  et  al. 

pARTirsRSHiP.  Deed  of  Trust  Dissolution,  Either  partner  may,  du- 
ring the  ezbtenco  of  the  partnership,  make  a  valid  assignment  of  the 
goods  of  the  firm,  to  secure  debts  due  therefrom ;  but  if  the  partner- 
ship, by  mutual  consent,  is  dissolved,  and  the  debts^  accounts,  and 
goods  placed  in  the  hands  of  a  third  person,  to  wind  up  and  settlo 
the  firm  business,  neither  partner  can,  thereafter,  make  a  valid  disposi- 
tion of  them. 


FROM   MONTGOMERY. 


Chancellor  Frierson  pronounced  a  decree  for  the  complain- 
ants, at  the  April  Term,  1859,  from  which  the  defendants  ap- 
pealed. 

RoBB  k  Bailet,  for  the  complainants. 

Kimble,  for  the  defendants. 

Cabuthbrs,  J.,  delivered  the  opinion  of  the  Court. 

The  complainants,  Mjgatt  k  Co.,  have  judgments  against 
McClure  k  Roberts  for  about  $4800,  and  the  other  complain- 
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ants,  Cochran  &  Co.,  a  judgnient  against  the  same  for  be- 
tween nine  and  ten  hundred.  On  all  which,  executions  hare 
been  returned  unsatisfied.  Then,  these  bills  were  filed  Sept. 
28,  1857,  to  nttHch  the  notes,  accounts,  and  other  effects  of 
the  firm,  in  the  hands  of  defendants,  Stacker  &;  Boardman, 
acting  under  Quarles,  trusteo.  The  effects  were  attached,  and 
placed  in  the  hands  of  a  receiver. 

The  defence  to  the  bills  is.  that  on  the  9th  of  May,  1857,  all 
these  effects  were  assigned  to  James  M.  Quarles,  in  trust,  for 
the  payment  of  preferred  creditors,  by  R.  W.  McClure,  the 
partner,  in  the  name  of  the  firm,  and  by  him  acknowledged, 
and  duly  registered,  on  the  12th  of  June,  1857.  In  the  fall  of 
1856,  after  having  done  business  several  years  together,  as 
dry  goods  merchants,  in  the  town  of  Glarksville,  they  became 
embarrassed,  had  some  difficulty  and  misunderstanding  about 
their  affairs,  and  determined  to  close  the  concern.  Neither 
being  willing  to  trust  the  other  in  winding  up  the  business,  by 
selling  out  the  remainder  of  goods  on  hand,  and  collecting  and 
paying  the  debts,  mutually  agreed  to  place  the  whole  business 
under  the  control  and  management  of  George  Stacker,  to 
wind  up  and  settle.  For  a  short  time  after  this,  both  partners 
paid  9ome  attention  to  the  business,  but  under  the  superintend 
dence  of  Stacker.  But  both  were  much  absent — particularly 
McOlure,  who  was  engaged  in  the  iron  making  in  West  Ten- 
nessee«  Roberts,  before  the  goods  were  all  sold  out,  left  the 
State,  and  settled  in  St.  Louis,  leaving  the  busines^  in  the 
hands  of  Stacker,  under  the  agreement  before  stated.  After 
Stacker,  with  Boardman  to  assist  him,  had  completed  the  sale 
of  the  goods,  and  settled  up  much  of  the  business,  by  collect- 
ing and  paying  debts,  McClure,  in  the  absence  and  without 
the  knowledge  of  Roberts,  made  the  deed  of  trust  as  before 
stated,  covering  all  the  firm  effects. 

The  complainants  insist  that  this  assignment  is  not  in  the 
way  of  the  relief  they  seek,  but  that  they  are  entitled  to  have 
all  the  firm  effects  applied  to  the  satifaction  of  their  judg- 
ments. And  that  is  the  question  in  the  case.  The  Chancel- 
lor decreed  for  them,  and  the  defendants  appealed. 
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.  Either  partner  may,  while  the  partnership  exists,  sell  all  th« 
goods,  or  make  a  valid  asuignment  of  them  to  secure  debto 
against  the  firm.  Lassell  v.  Tucker^  5  Snecd,  83.  But 
does  this  power  exist  after  dissolution  ?  This  partnership 
was  dissolved.  Story  on  Part.,  §  821;  6  Ves.,  119-26.  This 
may  be  done,  ^^  by  the  voluntary  separation  of  all  the  partners, 
and  their  final  relinquishment  of  the  whole  business  thereof." 
Here  they  disagreed,  and  left  the  business  in  the  hands  of 
another ;  and  one  went  to  another  division  of  the  State,  en- 
gaged in  a  different  business,  and  the  other  removed  to  Mis- 
souri. This  was  an  efiectual  dissolution,  and  the  question  is, 
whether,  after  that,  either  had  the  power  to  make  a  valid  dis- 
position of  the  joint  effects,  without  the  concurrence  of  the 
other. 

A  dissolution  does  not  deprive  the  partners  of  all  power  to 
act  in  the  settlement  of  the  firm  business,  for  that  would  be 
ruinous  to  all,  force  creditors  into  court,  and  the  business 
into  the  hands  of  a  receiver,  who  might  be  a  stranger  to  it. 
But  each  partner  is  left  with  full  power  to  do  all  such  acts  as 
may  be  neceisary  to  settle  up  and  close  the  business ;  such  as 
collecting  debts  and  receipting  therefor,  settling  up  accounts, 
receiving  property,  applying  the  firm  funds  and  effects  to  the 
payment  of  the  debts,  &c.  Story  on  Part.,  §  828.  Yet,  if  this 
power  to  wind  up  and  settle  the  business  is  delegated  to  an- 
other, upon  the  dissolution,  the  partners  cannot  exercise  it. 
lb.  That  was  this  case.  The  same  effect  would  follow  if  the 
biiflinesfl  had  been  confided  to  one  of  the  partners.  The  power 
of  the  others  would  be  in  that  case  excluded. 

In  Dickerson  v.  Wheeler^  1  Hum.,  51,  it  is  held  that  one 
partner,  after  the  dissolution,  cannot  even  pass  the  title  to  a 
firm  note,  by  endorsement.  That  is,  however,  upon  the  ground 
that  he  cannot  create  any  new  obligation  against  the  firm 
after  it  has  ceased  to  exist.  The  mutual  agency  to  bind  each 
other  terminates  with  the  partnership. 

We  are  not  aware  of  any  authority  that  would  sustain  the 
power  of  one  partner,  after  dissolution,  to  make  a  valid  as- 
signment of  the  firm  effects  to  secure  creditors  of  the  firm ; 
82 
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but  that  is  not  necessary  to  be  decided  in  this  case.  Here 
the  special  agreement  to  confide  the  whole  business  to  Stacker, 
and  place  all  the  effects  under  his  entire  control^  without  the 
interference  of  either  partner,  would  certainly  deprive  one  of 
them  of  the  power  to  apply  the  joint  effects,  by  assignment 
or  otherwise,  to  any  one,  or  a  part,  or  all  the  creditors.  It 
would  be  an  usurpation  of  authority,  and  void. 

It  follows  that  the  Chancellor  was  right  in  disregarding  the 
deed  of  trust,  as  a  nullity,  and  sustaining  the  claim  of  the 
complainants  as  judgment  creditors,  under  their  attachments, 
.to  the  notes,  accounts,  &c.,  in  the  hands  of  Stacker. 

The  decree  is  affirmed. 


M.  M.  Brien  v.  Peterman  &  Cope. 

AccouBTTS.  From  another  county,  or  State,  Affidamt.  Evidence, 
Act  of  1819,  ch,  25,  2 1,  Code,  I  3780.  The  true  construction  of  the  act 
of  1819,  ch.  25,  I  \,  carried  into  the  Code,  J  8780.  is,  that  the  denial, 
on  oath,  of  the  justice  of  an  account  coming  from  another  county,  or 
State,  dops  away  all  the  force  of  the  affidavit  of  the  plaintiff,  and 
puts  him  to  the  proof  of  the  account  as  though  the  act  had  not  ex- 
isted. 

Samb.  Same,  Praciiee.  When  the  (^davit  may  be  made  hy  one  de- 
fendant.  Where  the  defendants,  if  more  than  one  person  is  sued, 
have  a  joint  interest,  and  are  jointly  concerned  in  the  defence  against 
the  account  sued  on,  the  oath  of  one,  if  it  go  to  the  justice  of  the  ac- 
count as  to  hoth,  is  equally  efficacious  as  if  made  hy  both. 


FROM   JACKSON. 


This  cause  was  heard  at  the  Jane  Term,  1857,  before  Judge 
GooDALL.    The  plaintiff  appealed. 
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Washburn,  for  the  plaintiff. 

Denton,  Goodpasture  and  Swopb,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  sued  the  defendants  in  the  Circuit  Court  of 
Jackson  county,  upon  an  account  coming  from  another  county, 
verified  by  his  affidavit  before  a  justice  of  the  peace,  and 
certified  as  required  by  the  act  of  1819,  ch.  25,  sec.  1. 
The  account  was  filed  with  the  declaration.  The  defend- 
ants denied,  on  oath,  the  justice  of  the  account,  and  the 
parties  went  to  trial  upon  proof,  under  the  plea  of  non-as- 
sumsit.  The  plaintiff  offered  to  read  to  the  jury  the  account, 
so  verified  and  denied,  as  evidence,  but  the  Circuit  Judge 
refused  to  allow  this,  upon  objection  by  the  defendants,  upon 
the  ground  that  the  justice  of  the  same  had  been  denied  on 
oath ;  and  instructed  the  jury  that  the  onus  probandi  to 
establish  his  account,  was  upon  the  plaintiff.  In  this  there 
is  no  error.  We  may  remark,  that  the  oath,  or  affidavit,  de- 
nying the  account,  is  made  by  Peterman  alone ;  but  no  ques- 
tion is  made  upon  this,  and  we  suppose  none  could  be,  since 
the  defendants  are  sought  to  be  charged  jointly^  as  the  per- 
sonal representatives  of  Thomas  Cope,  deceased,  and  are 
alike  interested  in  the  defence  of  hio  estate  against  this  de- 
mand, and  the  oath  broadly  denies  the  justice  of  the  account 
as  to  both.  We  do  not  mean  to  say  that  if  liable  at  all,  it  is 
not  in  their  individual  character,  for  the  account  arises  for 
professional  services  claimed  to  have  been  rendered  them  as 
the  executors  of  Thomas  Cope,  in  the  defence  of  his  will  upon 
an  issue  of  devisavit  vel  non  between  them  and  his  heirs  ;  but 
what  we  mean,  is,  that  we  suppose,  if  charged,  they  would  be 
entitled  to  reimbursement  from  the  estate ;  and,  at  all  events, 
are  jointly  concerned  in  the  defence.  In  such  a  case,  in  an- 
alogy to  defences  in  equity,  [Petty  v.  Hannum  and  Drancy  2 
Hum.,  102,)  the  oath  of  one,  if  it  go  to  the  justice  of  the  ac- 
count as  to  both,  must  be  equally  efficacious  as  if  by  both. 
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Taking  this  to  be  so,  it  is  clear^  that  the  true  constraetion 
of  the  act  of  1819,  ch.  25,  sec.  1,  carried  into  the  Code,  at 
sec.  3780,  is,  that  the  denial,  on  oath,  of  the  justice  of  the 
account,  does  away  all  the  force  of  the  affidavit  of  the  plain- 
tiff, and  puts  him  to  the  proof  of  the  account  as  though  the 
act  had  not  existed.  Such  is  the  decision  of  our  predecessors 
in  Cave  ^  Shaffer  y.  Baskett,  3  Hum.,  840,  343. 

The  declaration  was  filed  at  the  July  Term,  1856,  and  the 
denial  on  oath  was  not  made  till  the  30th  of  June,  1857,  the 
day  before  the  trial,  and  it  is  insisted  the  plaintiff  was  taken 
by  surprise,  and  that  the  Circuit  Judge  erred  in  recei\'ing  it  at 
so  late  a  day.  There  is  nothing  in  this.  If  not  prepared  to 
establish  his  demand^  the  plaintiff  should  have  asked  for  a 
continuance  of  the  cause ;  but  this  he  did  not  do,  but  elected 
to  go  to  trial,  and  must  abide  the  result. 

Affirm  the  judgment. 


The  State  v.  James  M.  Loftis  et  al 

Criminal  Law.  Prosecuior-'-death  of.  The  accident  of  the  death  of  the 
prosecutor  marked  on  an  indictment,  pending  the  prosecution,  doefs 
not  operate  as  a  discharge  of  the  accused.  The  prosecution  goes  on, 
as  though  the  death  had  not  occurred. 


FROM  JACKSON. 


The  defendant  was  discharged  by  Judge  Fite,  and  the  State 
appealed. 

Head,  Attorney  (Jeneral,  for  the  State. 
S.  S.  Stanton,  for  th«  defendant. 
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Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  defendants  were  indicted  at  March  Term,  1858,  in  the 
Circuit  Court  of  Jackson,  for  selling  unwholesome  provisions. 
Marlin  Young  was  marked  as  prosecutor. 

After  a  conviction  and  new  trial,  and  continuance,  the  pros- 
ecutor died.  At  the  March  Term,  1869,  this  fact  was  set  up 
in  a  plea  by  the  defendants.  The  Court  overruled  the  de- 
murrer of  the  Attorney  General  to  this  plea,  and  discharged 
defendants,  and  the  State  appealed. 

We  think  his  Honor  erred  in  this  judgment.  We  are  re- 
ferred to  no  authority  to  sustain  it,  and  if  any  such  existed, 
we  would  not  be  inclined  to  be  governed  by  it. 

It  is  true,  that  this  is  not  one  of  the  cases,  twenty  in  num- 
ber, Code,  sec.  5097,  excepted  in  our  law  from  the  necessity 
of  a  prosecutor  upon  the  indictment,  and,  therefore,  one  was 
absolutely  necessary.  Code,  sec.  6096.  But  the  law  in  this 
respect  was  complied  with  when  the  prosecution  was  instituted ; 
and  the  question  is,  whether  his  death  before  the  termination 
of  the  case,  shall  authorize  the  indictment  to  be  quashed,  or 
the  defendants  discharged.  We  can  see  no  good  reason  why 
it  should  have  that  effect.  The  main  object  of  requiring  a 
prosecutor  is,  that  some  citizen  shall  stand  forth  as  the  origi- 
nator of  the  charge,  and  be  responsible  for  it  before  the  country. 
He  is  also  liable  for  costs,  when  it  appears  that  the  prosecution 
is  frivolous,  or  malicious ;  but  that  rarely  occurs,  and  it  is  not 
a  matter  of  interest  to  the  defendant,  but  only  to  the  public. 

It  would  be  most  detrimental  to  public  justice,  and  the  ad- 
ministration of  the  criminal  laws,  if  the  accident,  of  the  death 
of  the  prosecutor,  would  necessarily  operate  to  discharge  the 
accused.  The  greatest  felons  might  escape  punishment,  if  this 
were  so. 

The  judgment  will  be  reversed,  and  the  case  remanded  for 
trial. 
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Eli  AS  DowELL  et  al  v.  Francis  Dowbll  et  ah 

Champerty.  Evidence.  When  attorney  implicated,  a  compeieni  wiinesA, 
If,  by  the  admissions  of  a  party,  a  chanipertous  contract  Is  established 
between  him  and  bis  aitomoy,  such  attorney  is  not  a  competent  wit- 
noss  to  prove  that  the  statements  of  his  client  are  fal^e,  and  that  no 
such  contract  was  entered  into. 


FROM   SMITH. 


The  bill  of  the  complainants  was  dismissed  by  Chancellor 
Ridley,  and  they  appealed. 

Mo  Lain,  and  Head  &  Turner,  for  the  complainants. 

S.  FiTE,  and  J.  B.  Mooers,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  Chancellor,  without  regard  to  the  merits,  dismissed 
this  bill  for  champerty.  From  that  decree  the  appeal  was 
taken,  and  the  question  is,  whether  it  was  right. 

The  attorney  who  instituted  the  suit  was  employed  by  EKas, 
but  it  was  to  recover  the  rights  of  the  other  co-complainants^ 
as  well  as  his  own.  The  contract  with  the  attorney,  whicli  is 
alleged  to  be  champertous,  was  made  by  him,  and  the  proof  of 
its  existence  is  by  his  admissions  and  statements.  If  it  be 
made  out,  it  is  in  violation  of  law,  and  being  made  in  behalf 
of  all  the  parties,  though  by  only  one  of  them,  affects  the  in- 
terest of  all,  and  is  fatal  to  the  whole  suit.  Vincent  y.  u1«A- 
?ey,  6  Hum.,  594. 

Whether  the  champerty  is  made  to  appear  by  the  filin|i^  of 
interrogatories,  or  by  bill,  as  prescribed  by  the  act  of  1821, 
Code,  sees.  1781-2-3,  or  is  disclosed  by  the  proof  in  the 
cause,  the  effect  is  the  same.     It  is  made  the  imperative  duty 
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of  the   Court  to  dismiss  the  suit.     Webb  v.  Armstrong^  5 
Ham.,  380. 

It  is  not  material  either,  whether  the  illegal  agreement  or 
contract  be  made  with  an  attorney  or  other  person.  Weedon 
y.  Wallace^  Meigs,  286.  Bat  in  this  case,  if  the  contract  was 
made  at  all,  it  was  with  an  attorney. 

The  contract  established  in  this  case  by  the  repeated  ad- 
missions and  declarations  of  Elias,  was,  that  he  was  to  pay  his 
attorney  fifty  dollars  if  the  suit  was  gained,  and  if  lost,  noth- 
ing. That  he  thus  stated  the  contract  cannot  admit  of 
doabt.  But  it  is  contended  that  this  is  untrue, — that  no  such 
conditional  contract  was  made,  and  the  attorney  is  offered  as 
a  witness  to  disprove  it.  The  Chancellor  held  him  incompe- 
tent, and  that  is  the  only  question. 

An  attorney,  or  any  other  pereon,  charged  with  champerty, 
by  force  of  the  statute  may  be  compelled  to  answer  a  bill  or 
bterrogatories  as  to  the  charge,  notwithstanding  the  penalties 
imposed  by  the  statute  as  well  as  the  criminal  law.  But  this 
is  an  exception  to  the  common  law  rule,  that  no  man  shall  be 
compelled  to  criminate  himself,  and  is  only  permitted  because 
soch  is  the  express  provision  of  the  statute.  Dougla%%  v. 
Wood9,  1  Swan,  893. 

None  of  these  cases,  however,  or  any  other  in  our  reports, 
of  which  we  are  aware,  meet  the  question  now  presented. 
The  attorney  implicated  voluntarily  proposes  to  become  a 
witness  to  disprove  the  statements  of  his  client,  and  prove 
that  no  such  conditional  or  champertous  agreement  was  made. 
It  is  unnecessary,  perhaps,  to  say  that  the  high  character  of 
the  gentleman  implicated,  would  secure  to  whatever  he  might 
swear  the  most  implicit  confidence.  But  the  question  is  en- 
tirely one  of  legal  competency,  and  not  of  credit. 

That  part  of  the  statute  which  requires  the  attorney  who 
participates  in  such  champertous  contract  to  be  stricken  from 
the  list  of  attorneys,  gives  him  an  opportunity  to  answer  for 
himself  to  a  bill,  or  interrogatories.  Code,  1783.  But  the 
action  of  the  Court  in  this  case  is  not  against  him,  but  his 
client,  by  the  dismissal  of  his  bill.     He  is  not  called  upon  to 
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answer,  nor  is  he  affected  by  the  decree  repelling  the  com- 
plainant from  the  Court  without  an  investigation  of  his  right?. 
This  is  done  upon  his  own  confession  and  statements,  volunta- 
rily made.  It  is  proposed  to  prove  for  him,  and  for  his  bene- 
fit, by  his  attorney's  oath,  that  what  he  has  said  is  false.  It 
would  be  very  proper,  if  any  proceeding  were  pending  against 
the  attorney  for  a  participation  in  the  unlawful  act,  admit- 
ted by  the  party,  to  hear  him  in  his  defence.  So  long  as  the 
consequence  of  his  violation  of  the  law  is  only  attempted  to 
be  visited  upon  the  party  himself,  it  would  seem  to  be  no  hard- 
ship to  deny  him  the  right  to  introduce  evidence  to  prove  his 
own  statements  false.  But  independent  of  this,  we  think, 
upon  principle,  the  attorney  is  incompetent  to  prove  that  his 
client's  statement  is  false,  and  that  the  illegal  agreement  was 
not  in  fact  made.  He  is  interested  in  that  question  because, 
as  a  consequence  of  finding  the  existence  of  champerty  in 
the  case,  the  suit  is  not  only  dismissed,  but  he  is  to  be  stricken 
from  the  roll  and  disqualified  to  practice  in  the  Courts  of  this 
State  for  five  years.  Although  this  cannot  be  done  without 
giving  him  a  chance  to  answer  and  defend,  yet  the  fact  that 
it  does  appear  in  the  suit  subjects  him  to  the  charge  as  a  conse- 
quence. He  is  surely  interested,  then,  in  proving  that  no  such 
agreement  was  made.  We  do  not,  of  course,  intend  to  inti- 
mate that  the  respectable  attorney  implicated  would  not  state 
the  facts  correctly,  or  that  he  entered  into  the  illegal  contract 
in  relation  to  his  fee,  but  only  decide  that  he  is  not  competent 
in  law  to  be  a  witness  on  that  question,  and  that  by  the  legal 
evidence  in  the  cause,  the  fact  is  established.  Therefore  the 
Chancellor,  in  obedience  to  the  express  mandate  of  the  stat- 
ute, properly  dismissed  the  suit. 

The  merits  of  the  case  are  not  open  to  investigation,  and 
we  have  not  examined,  nor  do  we  give  any  judgment  upon 
them.  But  simply  afiirm  the  decree  of  the  Chancellor,  upon 
the  ground  stated. 
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Practice  AND  Pleading.  Declarai'um.  Demand  and  noHee.  Endorser, 
In  an  action  by  the  endorsee  against  the  endorser  of  a  bill  single,  the 
plaintiff  must  aver,  in  his  declaration,  demand  of  payment  of  the 
maker,  and  notice  of  dishonor  to  the  endorser,  or  assign  some  legal 
excuse  for  not  having  done  so.  This  defect  is  not  a  matter  of  form ; 
nor  18  it  cured  by  a  judgment  by  default. 


FROM   WILSON. 


Judgment  by  default  was  rendered  at  the  January  Term, 
1869,  Davidson,  J.,  presiding.  The  cause  was  brought  up  by 
a  writ  of  error. 

W.  L.  Martin,  for  Harlan. 

E.  I.  GoLLADAY,  for  Dew. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  by  the  endorsee  against  the  endorser  of  a 
bill  single,  in  which  the  plaintiff  had  judgment  by  default. 
The  declartion,  in  our  opinion,  is  fatally  defective.  There  is 
no  averment  that  any  demand  of  payment  was  made  of  the 
maker,  or  notice  of  the  dishonor  of  the  bill  single  given  to 
the  endorser ;  nor  is  any  excuse  assigned  for  not  having  done 
so.  Without  these  material  allegations,  the  plaintiff  has 
shown  no  cause  of  suit  or  title,  and  there  is  no  foundation  for 
the  judgment.  It  was  decided  by  the  Supreme  Court  of  this 
State,  at  its  December  Term,  1840,  in  Knott  et  ah,  v.  Hicks 
et  ah.y  2  Hum.,  162,  that  the  want  of  an  averment  of  notice 
of  the  dishonor  of  a  note  in  a  declaration  against  the  endorser, 
was  fatal  to  the  plaintiff's  title,  and  was  not  aided  by  verdict. 
And,  a  fortioriy  this  must  be  so  in  a  judgment  by  default. 
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There  is  nothing  in  the  Code  which  shakes  this  well  estab- 
ished  rule  of  pleading,  but  much  to  confirm  it.  The  prece- 
dents there  given  show  that  these  avermenta  are  still  required ; 
and  at  section  2883,  it  is  made  the  duty  of  the  Court  to  see 
that  the  rules  of  pleading  are  substantially  adhered  to,  and  for 
this  purpose  it  is  empowered  to  impose  terms  upon  delin- 
quents. 

The  omission  cannot  be  obviated  upon  the  notion  that  it  is 
matter  of  form,  or  is  cured  by  the  judgment.  It  is  not  the 
case  of  a  defective  statement  of  a  valid  title,  or  right  of  re- 
covery, which  may  be  aided  by  verdict ;  but  it  is  the  entire 
neglect  to  state  any  title  whatever. 

We  cannot  notice  the  bill  single,  or  the  endorsements  upon 
it,  which  are  copied  into  the  transcript  by  the  clerk — to  see 
that  demand  and  notice  are  there  waived — because  the  simple 
profert  of  them,  without  oyer,  does  not  make  them  a  part  of 
the  record,  and  they  are  not  made  so  by  bill  of  exceptions. 
In  disposing  of  the  writ  of  error,  we  can  only  look  to  what  is 
of  record. 

The  plaintiff,  in  order  to  establish  his  title  to  a  recovery, 
should  have  averred  demand  and  notice,  or  excused  himself 
by  reason  of  the  waiver. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and 
the  cause  remanded  for  a  trial,  with  leave  to  amend  the  dec- 
laration. 
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JoRBAK  BosTicE  et  at  V,  John  Elliott  et  al. 

and 

Silas  Tucker  et  al  v.  V.  D.  Cowan  et  al 

1.  Abmixistrators  and  Executobs.  Resiffnaiion  of  a  co-executor. 
Liability  for  a  devastamt.  If  two  or  more  are  appointed  and  qualified 
as  executors,  and  one  is  guilty  of  a  devastavit,  after  which  hia  co-ex- 
ecutors resign,  and  he  executes  a  new  bond,  such  co-executors  are, 
primarily,  liable  for  such  devastavit. 

2.  Sams.  Same.  When  new  sureties  are  indemnified.  If  the  remain- 
ing executor  resign,  and  one  of  his  sureties  is  appoint3d  administra- 
tor de  bonis  non,  with  the  will  annexed,  and  sufficient  indemnity  is 
given  him  to  cover  such  devastavit;  or,  if  such  indemnity  is  given  to 
the  new  sureties,  the  priiiiary  liability  rests  upon  them,  and  nol  upon 
the  co-executors. 

8.  Same.  Sam^.  Same.  When  indemnity  not  sufficient  to  save  both. 
If  the  indemnity  given  by  the  remaining  executor  was  to  secure  and 
make  good  the  estate  then  in  his  hands,  or  which  he  had  wasted,  and 
were  insufficient  to  save  harmless,  both  the  co-executors  and  new 
sureties,  the  latter  are,  primarily,  liable. 


FROM   RUTHERFORD. 


These  causes  were  heard  before  Chancellor  Ridley,  at  the 
October  Term,  1857. 

Elliott,  for  Bostick  et  al 

Kebble,  Ayent,  and  Palmer,  for  Tucker  et  al 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  original  bill  was  filed  by  the  children  and  legatees  of 
James  Elliott^  deceased,  on  the  6th  of  May,  1845,  against  the 
rarious  executors  and  administrators,  with  the  will  annexed, 
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for  the  settlement  of  the  estate,  and  recovery  of  the  amoants 
due  them,  respectively. 

The  will  was  made  October  30,  1836,  and  at  November 
Term  following  of  the  County  Court  for  Rutherford  county, 
it  was  proved,  and  John  Elliott,  the  testator's  brother,  and 
Silas  Tucker  and  George  Thompson,  were  qualified  as  execu- 
tors.    The  will  directed  certain  property,  real  and  personal, 
to  be  sold,  the  debts  paid,  and  the  residue  to  remain  in  the 
hands,  and  to  be  managed  by  the  executors  for  the  support, 
welfare  and  comfort  of  the  widow,  and  her  six  children.     The 
widow  dissented  at  the  January  Term,  1837,  and  received 
what  the  law  allowed  her.     By  the  25th  of  December,  1836, 
the  executors,  by  sales  of  property,  &c.,  under  the  will,  had  in 
their  hands  $13,459.87.     Out  of  this  the  widow  received  her 
one-seventh.     With  the  exception  of  $1,023.67,  the  proceeds 
of  the  cotton  crop  on  hand  at  the  testator's  death,  received 
by  Tucker,  all  the  funds  of  the  estate  went  into  the  hands  of 
the  active  executor,  John  Elliott.     The  first  settlement  was 
made  with  the  clerk  of  the  County  Court,  in  July,  1839, 
showing  in  the  hands  of  Elliott  $4564.47,  as  the  whole  of 
the  assets  after  deducting  disbursements.     On  the  17th  of 
December  of  the  same  year,  another  settlement  was  made, 
bringing  the  account  down  to  1st  of  January,  1840,  showing 
in  his  hands,  including  notes  on  Henry  and  Cothron,  and  his 
own  indebtedness  to  testator,  $9369.29.     At  this  time  Thomp- 
son and  Tucker  becoming  uneasy  on  account  of  their  joint 
liability,  required  a  bond  of  indemnity  from  Elliott,  which  h^ 
failed  to  give,  and  then  the  assets,  amounting  to  11,441.63, 
were  partitioned  among  them.     Each,  it  seems,  were  expected 
to  secure  the  others  against  liability  for  waste  by  either,  with 
respect  to  the  amount  in  their  hands,  respectively.     This  aot 
having  been  done  by  Elliott,  on  the  22d  of  January,  1840, 
Thompson  and  Tucker  filed  their  bill  to  compel  him  to  surren- 
der  the  estate,  and  account  for  his  executorship.     At  the 
August  Sessions,  1840,  of  the  County  Court,  Tucker  and 
Thompson  resigned,  and  Elliott  became  sole  executor,  and 
gave  a  new  bond  for  the  faithful  performance  of  his  duties 
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with  Cowan,  Mitchel,  Avent  and  Anderson,  his  sureties. 
The  two-thirds  of  the  assets,  in  the  hands  of  Tucker  and 
Thompson,  were  then  returned  to  Elliott,  and  their  bill  soon 
after  dismissed.  In  May,  1841,  he  made  his  first  settlement 
as  sole  executor ;  his  second,  in  April,  1842,  and  his  third,  in 
March,  1843.  In  all  these  settlements  he  was  charged  with 
all  the  assets.  In  the  first,  $11,067.21 ;  the  second,  012,- 
289.90,  and  the  third,  f  13,086.28.  In  May,  1848,  he  re- 
signed, and  Cowan  was  appointed  administrator  with  the  will 
annexed,  with  his  co-sureties  and  Elliott  to  his  bond.  Cowan 
made  his  first  settlement,  April  13,  1844,  and  a  second,  April 
8,  1846,  charging  himself  with  all  the  assets,  viz:  In  the 
first,  $12,075.67)  and  in  the  second.  $11,188.59.  Soon  after 
this,  yiz.,  9th  of  Maj^  1845,  the  bill  in  this  case  was  filed  by 
the  heirs  of  James  Elliott,  the  testator,  against  all  the  original 
executors,  and  Cowan,  and  his  sureties,  praying  for  an  account 
of  the  administration.  In  January^  1847,  Tucker  and  Thomp- 
son  filed  their  cross-bill  against  all  the  other  defendants,  pray- 
ing to  be  exonerated  from  all  liability,  at  least  in  the  first 
instance. 

Another  important  fact  in  view  of  the  questions  which 
arise,  should  be  here  stated.  Between  the  first  and  second 
settlements  made  by  Elliott  as  sole  executor,  viz :  on  the  1st  of 
April,  1842,  he  made  a  deed  of  trust  to  one  James  M.  Avent, 
on  his  real  estate  and  slaves,  to  indemnify  and  make  safe  the 
sureties  in  his  bond,  on  account  of  their  liability  for  his  ad- 
ministration of  the  estate. 

It  turns  out  upon  investigation  of  the  case,  according  to 
the  reports  under  interlocutory  decrees,  of  which  there  have 
been  many  in  the  fifteen  years  this  case  has  been  pending, 
that  Elliott  wasted  the  estate,  and  that  he  only  paid  over  to 
Cowan,  his  successor,  $2581,  although  in  the  settlements  of 
the  latter,  he  charged  himself  with  the  whole  estate,  leaving 
the  balance  of  the  $18,086.28,  viz.,  $10,455.28,  unaccounted 
for,  or  wasted.  In  the  last  settlement  of  Cowan,  however, 
made  8th  of  April,  1845,  just  one  month  before  this  bill  was 
filed,  the  amount  seems  to  have  been  reduced  by  credits  to 
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^11,188.59.  But  the  property  of  Elliott  sold  under  the  deed 
of  trust,  netted  $11,287.52,  leaving  apart  unsold.  So  it  ap- 
pears that  Cowan  received  from  Elliott  in  these  two  sums, 
$13,868.62.  After  all  this,  it  seems,  that  in  the  final  decree, 
Thompson  and  Tucker  are  made  liable  for  $3931.70,  for  the 
devastavit  of  their  co-executor,  Elliott,  previous  to  the  3d  of 
August,  1840,  when  they  resigned,  and  Cowan  and  others  be- 
came responsible.  The  case  was  before  this  Court  in  1850, 
when  a  decree  of  1848,  made  by  Chancellor  Cahal,  by  which 
Thompson  and  Tucker  were  exonerated  from  primary  liability, 
was  reversed,  and  the  cause  remanded  to  ascertain,  among 
other  things,  what  was  the  amount  of  the  waste  committed  by 
their  co-executor,  Elliott,  prior  to  August,  1840,  for  which 
they  were  declared  to  be  primarily  liable.  Chancellor  Frter- 
80N  settled  the  amount  as  above  stated  in  his  decree  of  185-, 
and  ordered  the  retaking  of  the  account  upon  other  matters. 
-  The  final  decree,  by  Chancellor  Ridley,  was  in  conformity  to 
the  said  interlocutory  decree  on  this  point.  Thompson  and 
Tucker  appealed,  and  so  did  the  complainants  on  other  matters 
in  relation  to  the  account,  and  final  decree. 

The  complainants  have  no  interest  in  the  question  made  by 
Thompson  and  Tucker,  as  the  devastavit  must  be  made  good 
to  them,  and  the  only  question  is,  by  whom  it  shall  be  done  7 

We  are  entirely  unable  to  see  upon  what  principle  of  law  or 
equity  the  co-executors  can  be  made,  primarily,  liable.  True, 
if  the  devastavit  occurred  while  they  were  joint  executors,  as 
probably  it  did,  to  the  extent  stated,  they  would  be  bound  un- 
der the  circumstances,  to  make  it  good,  unless  that  has  been 
done  by  Elliott,  who  committed  it.  But  if  this  has  been  done, 
they  are  clear,  and  the  responsibility  is  changed  to  their  suc- 
cessors for  the  whole  estate.  The  above  facts  clearly  Bhow 
that  Elliott,  by  his  money,  and  his  property,  has  paid  over 
more  than  ever  came  to  his  hands,  before  August,  1840.  It 
follows  then,  beyond  all  controversy,  that  Tucker  and  Thomp- 
son are  released,  and  that  the  burthen  of  accounting  for  the 
whole  estate,  whatever  it  is,  devolves  upon  John  Elliott  and 
his  sureties  of  1840.    It  is  said  that  there  is  a  loss  which 
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most  fall  npon  either  the  securities  of  1840,  or  the  co-execiv 
tors  who  then  resigned,  as  it  turns  out  that  the  trust  property 
is  not  sufficient  to  save  both ;  and  that,  as  the  deed  of  trust 
is  expressly  made  to  indemnify  and  save  harmless  the  sure- 
tied  of  1840,  and  not  the  retiring  executors,  the  loss  must  fall 
npon  the  latter  to  the  extent  of  any  prior  waste,  as  they  (the 
sureties)  should  enjoy  the  advantage  of  their  superior  vigilance 
in  guarding  themselves  against  it.  But  the  substance  of  the 
transaction  was  to  secure  and  make  good  the  estate  then  in 
his  hands,  or  which  he  had  wasted,  by  the  application  of  his 
own  property ;  and  if  this  were  not  a  sufficient  answer  to  the 
position^  the  fact  that  by  himself,  and  his  trustee,  he  has  paid 
more  than  he  was  liable  for  when  they  resigned,  must  surely 
discharge  those  who  were  bound,  by  their  association  with 
him,  for  his  acts  prior  to  that  time.  The  difficulty  in  the  case 
is,  not  to  arrive  at  this  conclusion^  but  to  see  how  any  other 
could  be  arrived  at. 

An  attempt  is  made  to  diminish  the  estate,  by  showing  that 
John  Elliott  was  entitled  to  a  credit,  which  he  has  never  been 
allowed,  for  $3310  paid  by  him  for  two  debts  of  his  testator 
as  endorser  for  Alfred  Elliott,  one  to  deputy  sheriff  Burton, 
for  $2410,  and  the  other  to  a  man  by  the  name  of  Word,  for 
$900.  These  credits  were  not  claimed  in  his  various  settle- 
ments with  the  County  Court.  That  is  a  strong  presumption 
against  them,  particularly  as  the  amounts  are  large^  and  he 
hard  pressed  for  vouchers.  But  we  think  the  proof  does  not 
sustain  these  claims  as  demands  against  the  testator ;  but  it 
shows  that  in  law,  whatever  ihey  might  have  been  originally, 
they  had  been  made  the  individual  debts  of  John  Elliott. 
The  evidence  is  too  obscure  to  satisfy  the  mind  that  they  ever 
were  valid  demands  against  the  estate  of  James  Elliott.  But  if 
they  were,  John  took  them  upon  himself  to  favor  his  brother 
Alfred,  and  thereby  released  the  estate.  He  may  have  used 
i3ome  of  the  assets  of  the  estate  to  do  this,  but  that  does  not 
change  the  case. 

We  hold,  therefore,  that  John  Elliott,  and  his  sureties  of 
1840,  are  liable  for  the  whole  estate.     The  proceeds  of  anjgr 
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Other  property,  embraced  in  the  trust  deed,  not  yet  sold,  shall 
be  applied  in  exoneration  of  the  sureties  of  1840,  to  that 
extent,  as  well  as  any  rents  and  profits  which  may  have  ac- 
crued upon  it  in  the  hands  of  the  trustee. 

There  are  sixteen  exceptions  taken  for  complainants,  and 
nearly  as  many  on  the  other  side.  We  have  examined  them, 
and  need  only  say,  that  we  think  the  action  of  the  Chancel- 
lor upon  them  was  correct,  except  as  to  that  exception  of 
complainants  which  controverts  the  allowance  of  a  credit  to 
defendants  of  about  ?600  for  insolvent  debts,  with  which  the 
executors  had  charged  themselves.  We  think  this  claim  of  a 
credit  comes  entirely  too  late,  and  is  not  well  made  out  by  the 
evidence.  Without  going  into  the  argument  made  in  favor  of 
this  exception,  it  is  enough  to  say,  we  consider  it  well  taken, 
and  allow  it. 

The  decree  will  be  modified  in  conformity  with  this  opinion. 


R.  M.  Hotjsa  et  al  v.  Oliver  Thompson  et  al 

1.  Partnbrship.  Lien.  Election,  Firm  debts  are  joint  and  eevertiU 
The  debts  of  a  firm  are  joint  and  several,  and  the  individual  property 
of  its  members  is  as  much  bound  by  a  judgment  against  the  firm,  as 
the  firm  property.  Hence,  the  judgment  creditor  has  his  election 
to  enforce  payment  out  of  the  individual  or  firm  means. 

2  Same.  Same.  Same.  Assignment  of  judgment  This  right  of  elec- 
tion extends  to  the  assignees  of  the  judgment.  If  the  assignees  are 
creditors  of  the  firm,  and  hare  received  an  assignment  of  the  firm 
effects  to  secure  them,  their  right  to  enforce  payment  of  the  judg- 
ment out  of  the  individual  means  of  a  member  is  not,  thereby, 
affected. 

3.  Same.  Scane,  Firm  creditors  have  no  lien  on  the  partnership  effects. 
There  is  no  lien,  or  other  equity,  in  favor  of  firm  creditors  upon  the 
partnership  effects.    They  stand  upon  an  equality  with  the  indiridcial 
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creditors.  The  partners  themselyes  have  the  right  to  require  the  ap- 
plication of  the  partnership  property  to  the  payment  of  the  firm 
debts,  so  that  any  lien  or  equity  the  creditors  have  is  to  be  worked 
out  through,  and  is  dependent  upon,  that  of  the  partners. 

Sams.  Same.  Same.  When  a  creditor  has  two  funds  out  of  which 
he  can  make  his  debt.  If  one  creditor  has  a  right  to  go  upon  two 
funds,  and  another  upon  one,  both  having  the  same  debtor,  and  the 
funds  are  the  property  of  the  same  person,  the  first  shall  take  pay- 
ment from  the  fund  to  which  he  can  exclusively  resort,  so  that  both 
may  be  paid.  But  this  rule  is  confined  to  cases  where  creditors  have 
the  same  debtor,  and  the  funds  are  the  property  of  the  same  person. 


FROBl   MONTGOMBRT. 


This  cause  was  heard  before  Chancellor  Frierson,  at  the 
October  Term,  1859. 

HouSB^  for  the  complainants. 

RoBB  &  Bailet,  for  the  defendants. 

Caruthers,  3.,  delivered  the  opinion  of  the  Court. 

Newell  and  Prichett  were  partners  in  the  iron  business, 
under  the  name  of  W.  E.  Newell  &  Co.,  and  failed  about  the 
18th  of  November,  1856,  with  considerable  property,  both  joint 
and  separate,  and  largely  indebted  as  a  firm,  and  individually* 
The  contest  now  is  between  the  complainants  as  assignees  and 
creditors  of  Pritchett,  for  a  house  and  lot  in  Clarksville,  owned 
by  him  individually,  and  the  defendant,  Thompson,  who  is  a 
judgment  creditor  of  the  firm. 

On  the  9th  of  Sept.,  1856,  Thompson  recovered  his  judg- 
ment against  the  firm,  for  $1138.82,  on  which  fi.  fa,  issued 
Oct.  1,  1856,  and  the  same  was  levied  upon  the  lot  in  ques- 
tion on  the  20th  of  the  next  month.  Whereupon  this  bill 
was  filed  to  enjoin  the  sale,  and  appropriate  the  property  to 
the  separate  creditors  under  th^  deed  of  trust  made  by  Pritch- 
ett for  their  benefit. 
33 
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On  the  18th  of  Nor.,  1856,  Newell  and  Pritchett  made  an 
assignment  of  their  partnership  property,  to  a  large  amount, 
anil  a  portion  of  the  separate  property  of  each,  to  secare 
creditors  of  the  firm  as  well  as  some  of  their  individaal  debts. 
But  the  dwelling  house  and  lot  of  Pritchett  now  in  question, 
was  not  included.  But,  at  the  same  time,  Pritchett  alone 
made  an  assignment  of  said  house  and  lot,  and  other  prop- 
erty, to  complainants,  to  secure  them  and  others  in  the  pay- 
ment of  his  separate  debts. 

It  further  appears  that  the  trustees  in  the  joint  assign- 
ment purchased  of  Thompson  the  benefit  of  his  judgment,  by 
the  payment  to  him  of  the-  amount,  and  obtained  an  assign- 
ment of  it. 

The  complainants  claim  that  as  Thompson's  judgment  is 
upon  a  firm  debt,  and  being  anterior  to  both  assignments,  is 
a  lien  upon  the  joint  as  well  as  the  separate  property  of  the 
partners,  and  should  be  satisfied  out  of  the  firm  property,  and  not 
the  separate  estate  of  Pritchett,  as  against  the  complainants — 
his  individual  creditors.  The  Chancellor  thought  otherwise 
and  dismissed  the  bill,  or  rather  decreed  the  fund — the  lot  hay- 
ing been  sold,  and  the  proceeds  in  Court — to  the  defendants. 
A  very  forcible  and  learned  argument  is  made  against  the  de* 
cree :  But  upon  full  consideration  of  the  authorities,  we  are 
brought  to  the  conclusion  that  the  decree  is  right. 

It  is  clear  that  Thompson's  claim  was  several  as  well  as 
joint,  and  that  his  judgment  of  the  9th  of  Sept.,  1856,  was  a 
lien  upon  the  separate  as  well  as  joint  property  of  Newell  and 
Pritchett,  and  consequently  he  had  a  right  to  enforce  satisfac- 
tion out  of  the  property  of  either.  This  right  of  election  would 
extend  to  the  assignees  of  Thompson's  judgment,  unaffected  bj 
the  deeds  of  trust.  The  fact  that  they  had  become  interested 
in  the  preservation  of  the  firm  effects,  as  creditors  under  the 
joint  assignment,  and  for  that  reason  would  protect  them  by 
seeking  satisfaction  out  of  the  individual  property  of  one  of 
the  partners,  cannot  affect  the  question  of  right. 

It  seems  that  a  loss  must  fall  somewhere,  as  the  whole  prop- 
erty^ both  joint  and  several,  will  fall  far  short  of  paying  tLe 
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debts,  and  the  contest  is,  who  shall  save  the  most,  or  suffer  the 
least. 

The  assignments  being  subsequent  to  the  judgment,  could 
have  no  effect  to  change  or  abridge  the  rights  of  the  judgment 
creditor,  or  control  and  limit  his  lien.  If  it  was  his  right  be- 
fore that,  to  elect  whether  he  would  enforce  satisfaction  out 
of  the  joint  or  individual  property  of  the  partners,  such  right 
still  continued,  notwithstanding  the  assignments.  And  that 
such  is  the  law,  there  would  not  perhaps  be  any  controrersy. 
Story  on  Part.,  Note  to  sec.  876;  sec.  379;  1  Story  Eq.,  §  645. 

But  it  is  contended  that  the  rule  which  requires  that  debts 
against  a  firm  shall  have  priority  of  satisfaction  out  of  the 
partnership  effects,  and  debts  against  the  individual  members 
should  have  a  like  preference  over  the  firm  debts,  as  to  their 
separate  property,  applies  to  this  case.    We  think  it  does  not. 

There  is  no  lien,  or  other  equity,  in  favor  of  firm  creditors 
upon  the  partnership  effects.  This  can  only  be  fixed  by 
judgment,  like  other  creditors.  So  the  partners  may  make  a 
bona  fide  transfer  of  the  joint  property,  exempt  from  any 
lien  for  firm  debts,  to  one  of  their  own  members,  as  well  as  a 
stranger.  Story  on  Part.,  858.  By  such  voluntary  sale,  the 
partners  themselves  part  with  any  right  they  may  have  had  to 
hold  the  firm  means  liable  for  its  debts.  Story  on  Part., 
859.  The  partners  themselves  have  a  right  to  force  the 
application  of  the  partnership  property  to  the  payment  of  the 
firm  debts ;  and  this  right — sometimes  called  a  lien — is  para- 
mount to  the  right  of  a  creditor  of  any  member  of  the  firm, 
to  the  interest  of  his  individual  debtor  in  the  concern.  The 
firm  creditors,  in  this  way,  have  a  preference  over  the  individ- 
ual creditors,  to  have  satisfaction  out  of  the  joint  property. 
In  this  way,  and  for  the  benefit  of  the  partners  alone,  a  pref^ 
erence  is  given  to  the  joint  creditors.  So  that  any  lien  or 
equity  the  creditor  has,  is  worked  out  through,  and  is  entirely 
dependent  upon,  that  of  the  partner.  Story  on  Part.,  97, 
360.  This  specific  lien  of  each  partner  upon  the  present  and 
future  property  of  the  firm,  extends  not  only  to  their  joint 
liabilities  to  third  persons,  but  to  the  capital  stock,  and  fundsh 
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advanced  by  each  member,  and  for  all  funds  or  moneys  ab- 
stracted by  either.     Story  on  Part.,  97. 

The  representatives  of  a  deceased  partner,  and  the  assignee 
in  bankruptcy,  enjoy  the  same  rights  of  the  member  of  the 
firm  they  represent,  and  no  others.  This  rule  applies  to  these 
<;ases,  and  to  cases  of  insolvency  under  certain  circumstan- 
<;es,  and  perhaps  to  no  others.  To  give  application  to  the 
principle  under  consideration,  there  must  be  two  funds  for  dis- 
tribution, with  creditors  against  each, — the  one  joint  and  the 
.other  several, — and  an  equitable  right  on  the  part  of  the 
owners  of  the  joint  fund,  or  the  separate  fund,  to  throw  the 
'debt  upon  the  other.  That  does  not  exist  in  this  case. 
Thompson's  debt  is  several  as  well  as  joint.  He  had  a  judg- 
ement against  both  partners  before  the  assignments,  and  the 
property  of  both,  as  well  separate  as  joint,  was  liable  to  him, 
with  a  lien  fixed  upon  it  all  prior  to  the  right  of  the  separate 
creditors  of  Prichett  under  his  trust  deed.  As  has  been  be- 
afore  shown,  Thompson  had  a  perfect  right  to  take  the  joint 
-or  separate  property  of  either,  as  he  might  elect.  So  at  the 
time  the  right  of  the  separate  creditors  accrued  by  virtue  of 
the  assignment  for  their  benefit,  the  property  assigned  was 
appropriated  by  law  to  another.  If  there  had  been  no  judg- 
ment at  the  time,  the  question  would  of  course  have  been  very 
different. 

2.  But  another  principle  is  relied  upon  by  the  complainants. 
When  one  creditor  has  two  funds  out  of  which  he  can  make 
his  debt,  and  another  creditor  can  only  reach  one  of  them, 
the  former  shall  be  forced  to  go  upon  the  fund  not  subject  to 
the  debt  of  the  latter.  It  is  true  that  such  is  the  general  rule 
of  equity.  But  like  the  other  rule  discussed  above,  it  does 
not  cover  the  case  in  hand.  That  principle  only  applies  to 
cases  where  both  debts  are  due  by  precisely  the  same  debtors. 
Story  on  Part.,  364.  1  Story  Eq.,  560.  That  is  not  the 
case  here.  The  debt  of  Thompson  is  due  from  Newell  and 
Pritchett,  and  that  of  the  complainants  from  the  latter  alone. 
The  case  of  Dorr  v.  Shaw^  4  John.  Ch.  Rep.,  20,  is  to  the 
same  point.     In  that  case  the  Court  adopts  the  rule  laid  down 


DECEMBER  TERM,  1859.  617 

James  P.  Kirkman  et  tU,  Bx  Parte. 

by  Lord  Eldon,  in  KendaFsy  case  17,  Yes.,  520 :  If  '^A.  has  a 
right  to  go  upon  two  funds,  and  B.  upon  one,  having  both  the 
same  debtor ^  and  the  funds  are  the  property  of  the  same  per- 
soUy  A.  shall  take  payment  from  the  fund  to  which  he  can  re- 
sort exclusively,  so  that  both  may  be  paid."  But  here  the 
creditors,  as  well  as  (he  funds,  are  different.  The  one  fund — 
that  in  controversy — belongs  to  Pritchett,  and  the  other  to  the 
firm.  To  the  same  effect  is  sec.  645,  Story's  Eq.  See,  also, 
sec.  644. 

In  addition  to  these  considerations,  it  is  perhaps  sufficient 
to  say,  that  inasmuch  as  there  is  no  doubt  but  that  since  the 
act  of  1789,  ch.  57,  all  obligations  and  assumptions  of  part- 
ners are  made  several  as  well  as  joint,  a  judgment  against 
the  firm  is  a  lien  upon  the  separate  as  well  as  joint  prop3rty 
of  the  partners ;  the  separate  estate  of  Pritchett  become  ^ound 
from  the  date  of  the  judgment,  so  as  to  take  it  out  of  the 
power  of  the  owner  to  appropriate  it  to  any  other  debts, 
either  joint  or  individual,  as  against  that  lien.  Heid  v. 
Motisey  2  Hum.,  583.  It  is  no  answer  to  say  that  he  also 
had  a  lien  upon  the  joint  property  of  the  firm,  which  was 
sufficient  to  satisfy  his  debt,  because,  as  we  have  seen  in  the 
commencement  of  this  opinion,  he  cannot  be  controlled  as  to 
the  fund  to  which  he  may  resort  in  such  a  case. 

The  result  is,  that  the  decree  of  the  Chancellor  will  be 
affirmed,  and  the  fund  paid  out  accordingly ;  for  which  pur- 
pose the  case  will  be  remanded. 


James  P.  Kirkman  et  al.  Ex  Parte. 

1.  Salk  of  Bbal  Estate.  Infants.  Next  friend,  Pf-actUe.  In  ft 
proceeding  for  the  sale  of  real  estate  belonging  to  minors,  by  next 
friefidf  it  is  not  necessary  that  the  next  friend  should  be  selected  or 
appointed  by  the  Court.     He  would,  however,  be  under  its  control, 
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and  might  be  removed  and  another  appointed,  if  the  interests  of  the 
infants  required  it. 

Same.  Jurisdiction.  Private  aaU.  A  sale  made  of  real  estate,  by 
the  next  friend,  without  a  decree  authorizing  it,  and  pending  a  de- 
cree requiring  the  Master  to  sell  the  same  at  public  auction,  &c.,  is 
void.  But  the  Court  may,  with  the  assent  of  the  purchaser,  adopt 
and  confirm  such  sale,  if  beneficial  to  the  minors,  and  the  purchaser 
would  acquire  a  good  title. 


FKOM   DAVIDSON. 


Appeal  from  a  decree  pronoanced  by  Chancellor  Fribrson, 
at  the  November  Term,  1859. 

EwiNG  &  Cooper,  for  Kirkman. 

E.  H.  EwiNa,  for  Smith  et  al 

Garuthbrs,  J.,  delivered  the  opinion  of  the  Court. 

The  petitioners  are  the  four  minor  children  of  John  Kirk- 
man, who  file  this  petition  or  bill  by  their  father,  as  next 
friend,  for  the  sale  of  a  tract  of  land  of  70,  102-160  acres,  a 
short  distance  from  Nashville,  on  the  Franklin  turnpike, 
which  had  been  devised  to  them  by  their  maternal  grand- 
father, N.  A.  McNairy.  The  petition  or  bill  was  filed  Nov. 
80,  1857. 

After  a  proper  reference  and  report,  the  Court  decreed  a 
sale  at  public  vendue,  by  the  Master,  after  due  advertisement, 
on  credits  of  one,  two,  and  three  years,  at  interest.  The  miti- 
imum  was  fixed  at  $125  per  acre.  The  Master  did  not  sell, 
but  instead  thereof  the  next  friend  made  a  sale  before  the 
next  term,  at  $200  per  acre.  This  fact  was  suggested  to  the 
Court,  and  a  reference  was  made  to  the  Master  to  take  proof  and 
report  whether  it  was  to  the  interest  of  the  infanta  to  adopt, 
ratify,  and  confirm  this  sale.  The  report  being  favorable,  and 
entirely  satisfactory,  the  Court  adopted  and  confirmed  this 
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nle,  and  the  notes  of  the  purchasers,  payable  to  the  Master, 
were  filed  and  placed  under  the  control  of  the  Court.  The 
money  was  ordered  to  be  invested  in  county  or  State  bonds. 

On  the  falling  due  of  the  first  note,  the  purchasers,  Georgia 
A.  McGavock  and  Susan  C.  Smith,  married  women,  by  their 
next  friend,  Francis  McGavock,  filed  a  petition  to  be  released 
from  the  purchase  and  the  payment  of  the  money,  on  the 
ground  that  under  the  proceedings  a  good  title  would  not  be 
obtained  by  them.     Two  grounds  are  assumed  : 

1.  That  the  bill  or  petition  is  filed  by  a  ^'self-constituted" 
next  friend.  We  are  not  aware  of  any  other  mode  of  making 
a  next  friend,  in  the  first  instance,  for  a  proceeding  of  this 
kind.  He  would  be  under  the  control  of  the  Court,  and 
might  be  displaced,  and  another  more  suitable  appointed,  if 
found  necessary  for  the  interest  of  the  infants.  The  selection 
in  this  case  was  certainly  most  appropriate,  as  the  next  friend 
is  the  father  of  the  infants,  and  liable  to  no  objection,  and  in 
every  way  competent  to  act  for  his  children. 

2.  The  sale  of  the  land  was  made  at  private  sale,  by  the  next 
friend,  without  any  decree  authorizing  him  to  do  so,  but  pend- 
ing a  decree  requiring  the  Master  to  make  the  sale  at  public 
auction,  upon  advertisement,  &c.  This  was  certainly  an  in- 
valid sale,  not  binding  upon  the  Court  or  the  purchaser.  It 
would  communicate  no  title.  But  the  Court  might  adopt  and 
confirm  it,  with  the  assent  of  the  purchasers,  if  found  bene- 
ficial to  the  infants,  upon  full  and  scrupulous  investigation.  In 
this  case  it  clearly  appeared  by  the  report  of  the  Master,  and 
ample  proof,  that  the  sale  was  an  excellent  one,  the  price 
being  $75  an  acre  more  than  the  land  was  proved  to  be  worth 
bj  the  best  judges  of  property.  It  is  not  controverted  that 
the  Court  might  have  ordered  the  sale  to  be  made  privately,  as 
well  as  publicly.  If  so>  why  not  allow  the  Court  to  accept  and 
ratify  a  sale,  or  rather  a  bid,  made  through  the  next  friend,  with- 
out any  anterior  decree  to  sell  in  that  way  ?  It  is  in  effect  a  sale 
made  by  the  Court,  and  not  the  next  friend.  He  is  only  the 
medium  through  which  the  ofier  is  made  known  to  the  Court. 
There  is  no  sale  until  confirmation,  in  any  case.    It  is  the 
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SftDctioB  of  tb«  Court  that  makes  it  a  sale.  Until  that  i9 
done,  it  is  only  an  offer  or  bid.  The  Court  will  take  care  of 
the  infants,  without  the  kind  aid  and  assistance  of  the  pur* 
chasers,  particularly  when  they  hare  giren  a  high  price,  and 
are  tired  of  their  bargain.  They  get  a  good  title  in  this  case^ 
and  must  stand  to  their  purchase. 

The  decree  dismissing  the  petition  of  the  purchasers  will  h^ 
affirmed. 


Nbil  Jennings  r.  Thb  Statet. 

1.  Criminal  Law.  Slave9.  SHlinff  liquor  to.  Spirits  cannot  be^  soTcB 
or  delivered  to  a  slave,  under  any  circumstances,  fov  his  own  use,  Bot 
even  in  the  presence,  or  by  permission,  of  the  master.  It  can  only- 
he  sold  or  delivered  to  a  slave  for  the  use  of  the  master,  and  then  the 
owner  or  master  must  be  present,  or  send  a  wiitten  order  for  the- 
spirits. 

2.  Same.  Same.  Character  of  the  order.  To  authorize  tho  selling  of 
spirits  to  a  slave  for  the  master,  it  muet  be  done  i&  his  presence,  or- 
upon  a  written  order,  specifying  that  it  is  for  himself,  and  the  quan- 
tity to  be  sent.  A  general,  or  indefinite  order  is  nut  sufScient.  Aix 
order  is  good^  only,  for  a  single  transaction. 


FROM   DAVIDSON. 


"  The  plaintiff  in  error  was  found  guilty  at  the  Iteceibber 
Term,  1859,  Turneb,  J.,  presiding,  and  appealed  to  tbds 
Court. 

Cox,  for  the  plaintiff  in  error. 

Head,  Attorney  General,  for  the  State. 
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This  is  an  indictment  for  selling  spirits  to  a  slave  under  the 
Code.  The  confusion  in  the  sections  on  that  subject,  renders 
it  necessary  to  place  a  construction  upon  them.  His  Honor, 
the  Judge  of  the  Criminal  Court  at  Nashville,  charged,  that 
in  taking  all  the  provisions  together : 

'^  A  slave  cannot  bujr  liquor  with  the  consent  of  the  master 
or  person  having  control  of  him,  to  be  drank  at  the  place 
where  sold ;  and  that  section  4865  of  the  Code,  makes  in- 
operative that  section  which  authorizes  slaves  to  buy  spiritu- 
ous liquors  by  written  permission,  and  that  by  the  law  as  it 
now  exists,  a  slave  cannot  buy  spirituous  liquors,  except  for 
the  master,  and  then,  only,  in  presence  of  the  master,  or  upon 
written  order  of  the  master,  and  for  the  use  of  the  master." 

The  great  object  of  the  Legislature  was  to  make  the  law 
on  this  subject  so  severe,  as  to  prevent  the  practice  of  selling 
spirits  to  slaves,  by  which  they  were  corrupted,  and  their 
value  seriously  impaired. 

Section  2676  prohibits  the  sale  of  spirits  to  a  slave,  under 
all  circumstances,  even  in  the  presence,  or  any  kind  of  per- 
mission of  the  master,  to  be  drank,  or  intended  to  be  drank, 
at  the  place  where  sold.  The  next  section  forbids  the  sale, 
even  where  it  is  to  be  taken  away,  except  by  permission  of  the 
owner,  or  his  agent. 

The  punishment  for  either  of  these  offences,  is,  that  "  the 
offender  shall  be  fined,  and  imprisoned  not  less  than  one  week, 
nor  more  than  thirty  days.''  Section  2678.  These  two  cases 
are  made  a  misdemeanor. 

Then,  in  the  next  section,  a  qui  tarn  action  is  given  for,  from 
five  to  ten  dollars,  for  selling  spirits  to  a  slave,  *'  without  a  writ- 
ten permit  from  the  master,  or  person  having  charge  of  him." 

Section  2680  makes  it  a  misdemeanor  for  any  person  to 
buy  spirits  "for  the  use  of  any  slave,"  without  "permission 
of  the  owner."  By  this,  the  common  practice  of  treating 
slaves  by  the  purchase  of  spirits  for  them,  by  the  dram,  or 
otherwise,  is  intended  to  be  prohibited. 
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Not  being  content  with  these  prohibitions  and  restrictions  in 
chapter  5,  page  516,  they  take  up  the  subject  again  in  chap- 
ter 9,  art.  2j  page  871,  section  4865,  and  make  a  more  strin- 
gent and  penal  provision : 

'^  Any  person  who  9ells,  loans,  or  deliverSy  to  any  slave, 
except /or  hi»  owner  or  master,  and  then  only  in  such  owner 
or  master's  presence,  or,  upon  his  written  order,  any  liquor^ 
gun  or  weapon,  *♦***♦*  ig  guilty  of  a  mis- 
demeanor, and  shall  be  fined  not  less  than  fifty  dollars,  and 
imprisoned  in  the  county  jail,  at  the  discretion  of  the  Court." 

This  is  intended  to  cut  up  the  offence  by  the  roots,  and  pre- 
scribes a  penalty  calculated  to  deter  those  that  milder  punish- 
ment had  been  found  insufficient  to  restrain  from  the  ii\jury 
or  destruction  of  their  neighbor's  property. 

In  view  of  all  these  provisions,  we  understand  the  law  now 
to  be  substantially  as  laid  down  in  the  charge.  That  is,  that 
under  no  circumstances,  not  even  in  the  presence,  or  by  per- 
mission, in  writing  or  otherwise,  of  the  master,  can  spirits  be 
'^  sold  or  delivered,''  to  a  slave,  for  his  own  use,  but  only  for 
the  use  of  the  master,  and  even  in  that  case,  the  ^'  owner  or 
master  "  must  be  present,  or  send  a  written  order,  specifying 
that  it  is  for  himself,  and  the  quantity  to  be  sent.  It  will  be 
seen  that  this  law  extends  to  everybody,  and  is  not  confined 
to  licensed  tiplcrs. 

A  general,  or  indefinite  order,  such  as  those  exhibited  in 
this  case,  is  of  no  avail.  An  order  can  only  cover  a  single 
transaction,  and  then  it  is  exhausted. 

The  case  is  dearly  made  out,  and  the  only  error  is,  that  the 
Court  should  have  made  the  fine  fifty,  instead  of  five  dollars. 

The  judgment  will  be  affirmed. 
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Louisville  and  Nashville  Railroad  Co.  v.  The  State. 

1.  Cbimikal  Law.  A  corporation  may  be  indicted.  It  is  well  settled, 
both  in  England  and  America,  that  a  corporation  may  be  indicted. 

2.  Same.  Publicroach—obstntciion  oft  by  railroad  companies.  Bailroad 
companies  may  be  indicted  and  fined  for  obstructing  a  public  high* 
way  contrary  to  the  powers  granted  in  their  charter. 

8.  Railroad  Compaky.  Power  io  eonairuct  their  road  across  a  public 
highway.  A  railroad  company  must,  if  possible,  construct  their  road 
without  any  inconvenience  to  the  public ;  but,  ii  this  cannot  be  done, 
it  must  be  constructed  with  the  least  possible  inconvenience.  If  a 
bridge  or  substituted  road  be  necessary  to  prevent  the  obstruction,  the 
company  must  build  it  in  a  reasonable  time,  and  cannot  delay  it  until 
their  road  is  completed. 


FROM   DAVIDSON. 


The  plaintiff  in  error  in  constructing  their  road  through 
Edgefield,  made  a  cut  across  Spring  street,  rendering  it  im- 
passable at  that  point.  No  bridge  or  substituted  road  was 
built  to  a^oid  this  obstruction.  Verdict  and  judgment,  at  the 
August  Term,  1859,  against  the  company,  Turner,  J.,  pre- 
siding. 

J.  C.  Thompson  and  N.  S.  Brown,  for  the  company. 

Head,  Attorney  General,  for  the  State. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

That  a  corporation  may  be  indicted,  has  been  repeatedly 
held  in  England  and  America,  and  is  well  settled  in  this 
State.  It  can  no  more  omit  its  duty  to  individuals,  or  the 
public,  than  natural  persons.  Railway  companies  are  liable 
to  indictment  for  obstructing  a  public  highway  contrary  to 


624  NASHVILLE : 


Loaisville  and  Nashville  Bailroad  Co.  v.  The  State. 

the  powers  granted  in  their  act.  For  instance,  obstructing  a 
carriage  turnpike  road,  by  the  piers  of  a  railway  bridge.  So 
also  for  cutting  off  a  public  highway,  and  obstructing  travel 
upon  it,  without,  and  before,  constructing  a  substitute,  in  the 
manner  required  by  their  act.  Undoubtedly,  so  long  as  the 
company  keeps  within  its  charter,  it  is  not  liable.  As  to  the 
power  which  a  railway  company  has  to  make  a  road  over,  or 
across  a  public  highway,  the  law  is,  that  if  possible,  the 
work  must  be  constructed  without  any  inconvenience  to  the 
public  ;  but  if  it  cannot  be  done  without  some  inconvenience, 
it  must  be  done  with  the  least  possible  inconvenience.  This 
is  so,  whether  the  obstruction  of  the  highway  be  expressly 
prohibited  in  the  charter  or  not.  If  a  bridge,  or  a  substituted 
road  be  necessary  to  prevent  the  obstruction,  the  railway 
company  must  build  it  immediately,  or  in  a  reasonable  time, 
and  cannot  delay  it  till  their  road  is  completed.  The  com- 
pany must  so  use  their  own  rights  as  not  to  injure  or  take  away 
the  rights  of  others.  Redfield  on  Bailways,  515-518.  2%e 
Commonwealth  of  Pennsylvania  v.  The  Erie  and  Northeast 
Railroad  Company^  27  Penn.  State  Rep.,  339. 

These  authorities  and  principles  are  decisive  of  this  case. 
Here  the  obstruction  of  Spring  street,  a  public  highway  in 
the  town  of  Edgefield,  had  been,  according  to  the  finding  of 
the  jury,  kept  up  by  the  defendant,  the  Louisville  and  Nash- 
ville Railroad  Company,  for  more  than  three  years,  by  the 
intersection  of  the  highway  with  its  road,  and  when  a  bridge 
would  have  removed  the  nuisance.  This  it  was  the  duty  of 
the  company  to  have  built,  not  only  under  the  general  principles 
of  the  common  law,  but  by  the  terms  of  its  charter,  in  which 
it  was  made  its  duty,  so  to  construct  its  road  across  a  pub- 
lic road  or  highway,  as  not  to  impede  the  passage  of  persons, 
or  property,  along  the  same ;  and  in  which  it  was  expressly 
prohibited  from  obstructing  any  public  road,  without  construct- 
ing another  as  convenient  as  may  be. 

We  do  not  deem  it  necessary  in  this  case,  to  discuss  the 
manner  in  which  a  corporation,  under  our  practice,  may  be 
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coerced  to  appear  to  an  indictment,  because  it  mat/  appear  by 
attorney,  and  did  so  in  this  case,  which  removes  all  difficulty. 
Note  2  to  Redfield  on  Railways,  515,  516. 
The  judgment  of  the  Criminal  Court  will  be  affirmed. 


Miller  and  Goukcb  v.  Jesse  Jones. 

Sals  of  Rcal  Estate.  Recovery  of  property  paid  on  void  salt.  Ten' 
der.  Contract,  If  upon  A  void  contract  for  the  sale  of  land,  per- 
sonal property  is  taken  in  pan  payment,  the  vendor  may,  upon  the 
disaffirmance  of  the  contract,  tender  to  the  vendee  the  personal 
property  received,  and  thus  rescind  the  contract,  aa  to  that  also ;  but 
if  he  fails  to  make  such  tender,  the  law  will  presume  that  the  parties 
elected  to  affirm  the  contract  for  the  property,  and  the  price  of  the 
same  may  he  recovered. 


FROM  LAWRENCE. 


Verdict  and  judgment  for  the  plaintiff,  before  Judge 
Walker,  at  the  June  Term,  1859.    The  defendants  appealed. 

R.  H.  Rose,  for  the  plaintiffs  in  error. 

Gantt  and  Whitthornb,  for  the  defendant  in  error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

In  January,  1856,  Jones  bought  of  Miller  and  Counce  a 
lot  in  Lawrenceburg,  at  the  price  of  9600.  The  contract  was 
not  reduced  to  writing,  and  therefore  not  binding  on  either, 
and  was  afterwards  abandoned  or  repudiated  by  one,  or  both 
parties.    Before  this  was  done,  however,  Jones  sold  and  de- 
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livered  to  the  yendors  a  wagon,  at  the  agreed  price  of  970, 
in  part  payment  for  the  lot.  This  was  the  next  month  after 
the  sale.  In  March,  1857,  after  the  repndiation  of  the  con- 
tract for  the  lot,  and  the  recorery  of  rent  against  Jones  for 
the  use  of  the  brick  shop  on  the  lot,  he  brought  this  action 
of  assumpsit  for  the  price  agreed  upon  for  the  wagon — $70. 

The  Court  was  requested  to  charge  the  jury  that  upon  the 
repudiation  of  the  sale  of  the  lot,  the  title  to  the  wagon  re- 
vested in  Jones,  and  he  could  only  sue  for  a  conyersion  of  it, 
and  that  only  after  demand  and  refusal  to  deliver,  and  not 
upon  the  contract  of  sale  for  the  value,  or  price  agreed  upon. 
This  was  refused ;  but  the  Court  charged,  in  substance — 

That  the  parol  contract  for  the  sale  of  the  house  and  lot 
was  void,  and  that  either  party  had  a  right  to  treat  it  as  a 
nullity;  but  that  the  contract  for  the  sale  of  the  wagon, 
though  an  incident  of  the  void  contract,  and  a  part  of  the 
consideration,  was  not  of  itself  void,  so  as  to  prevent  the  title 
from  passing  to  the  defendants ;  that  upon  the  repudiation  of 
the  contract  by  Jones,  the  defendants  might  have  rescinded  the 
contract  for  the  sale  of  the  wagon,  by  tendering  it  back  to 
Jones  in  as  good  condition  as  when  it  was  delivered  to  them; 
and  in  that  case,  no  action  could  have  been  maintained  for  the 
price ;  and  that  a  failure  to  make  such  tender  would  raise  a 
presumption  that  the  parties  had  elected  to  afSrm  the  contract 
for  the  wagon,  and  the  plaintiff  would  have  a  right  to  re- 
cover the  price  agreed  upon. 

We  think  this  was  a  correct  exposition  of  the  law,  and  upon 
the  proof,  the  recovery  by  the  plaintiff  was  right. 

Let  the  judgment  be  affirmed. 
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Elizabeth  R.  Thompson  v.  Obo.  W,  Thompson. 

1.  SriT.  IH&misaal  of  in  vaeatUm.  Code,  \  8199.  Bj  the  Code,  |  8199, 
suits  may  be  dismissed,  in  writing,  oot  of  term  time,  as  well  as  in 
term.  The  dismissal,  in  Tacation,  puts  an  end  to  the  suit,  and  termi- 
nates the  control  of  the  Court  oyer  it,  as  fnWy  as  a  dismissal  in  term 
time. 

2.  Sams.  Same.  Fewer  of  the  Court  after  dismieaal.  By  the  dismis- 
sal in  either  mode,  by  the  Toluntary  act  of  the  parties,  the  power  and 
Jurisdiction  of  the  Court  orer  the  parties  and  the  cause,  are  at  an  end, 
except  to  render  a  Judgment  for  costs,  or  to  malce  such  orders  as  may 
be  indispensable,  to  give  effect  to  the  dismissal. 

«{.  Di  VOBCZ.  Alimony  pendente  lite.  In  a  suit  for  a  diyorce  brought  by 
or  against  the  wife,  if  she  is  not  possesssd  of  sufficient  separate  prop- 
erty or  means  of  her  own,  adequate  for  her  support,  and  to  defray  the 
expenses  of  the  suit,  she  is  entitled,  m  against  her  husband,  to  ali- 
mony pendente  lite,  and  also  to  such  amount  of  money  as  shall  be 
necessary  to  defray  the  reasonable  expenses  of  the  suit,  including 
counsel  fees. 

4.  8amk.  Same.  Qualifleation  of  the  rule.  This  doctrine  is,  however, 
8ubjec|  to  the  qualification  that  the  wife  is  prosecuting  or  defending 
the  suit  in  good  faith.  If  it  be  apparent  that  her  suit  is  without  any 
Just  or  reasonable  foundation,  and  that  her  cause  is  prompted  by  mo- 
tiyes  of  malice,  or  oppression  towards  her  husband,  no  allowance 
ought  to  be  made  to  her  for  any  purpose. 

6.  Same.  Same.  When  suit  diemieaed  by  the  toife.  When  the  wife 
Toluntarily  and  understandingly  dismisses  her  suit,  the  husband  can- 
not, thereafter,  be  charged  with  the  expenses  of  suit  or  counsel  iees. 


110  iri 


Appeal  from  the  decree  of  Chancellor  Riblbt,  made  at 
the  April  Term,  1869. 

J.  S.  Bribn,  for  the  coimsel. 

Vf.  P.  HiCKEKSON,  for  the  defendant. 
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This  was  a  bill  for  divorce,  by  the  wife,  on  the  ground  of 
her  husband's  ill  treatment  and  threatened  violence.  Before 
an  answer  was  filed  by  the  husband,  the  complainant  caused  her 
suit  to  be  dismissed,  and  furnished  the  money  to  pay  the  costs. 
In  her  written  order  to  the  clerk,  directing  the  dismissal  of 
her  bill,  she  says,  she  ^'  thought  it  best  to  pursue  this  course, 
inasmuch  as  there  are  some  statements  made  in  the  bill  con* 
trary  to  my  understanding,  and  different  from  what  was  in- 
tended." 

At  the  ensuing  term  of  the  Chancery  Court,  and  after  the 
suit  had  been  dismissed,  the  Chancellor,  on  the  application  of 
the  complainant's  solicitors,  made  an  order  that  the  defendant 
should  pay  to  each  one  of  the  two,  the  sum  of  seventy-five 
dollars,  as  a  fee  for  his  services  in  preparing  the  bill  and  at- 
tending to  the  case,  for  the  complainant,  up  to  the  dismissal  of 
the  suit.     From  this  decree  the  defendant  appealed. 

It  is  clear  that  the  Chancellor  had  no  power  to  make  any 
such  order.  First :  By  sec.  8199  of  the  Code,  "  suits  may  be 
dismissed,  in  writing,  out  of  term  time  as  well  as  in  term." 
Under  this  provision,  the  present  suit  was  dismissed.  The 
dismissal,  in  vacation,  puts  an  end  to  the  suit,  and  terminates 
the  control  of  the  Court  over  it,  as  fully  as  a  dismissal  in  term 
time.  By  the  dismissal  in  either  mode,  by  the  voluntary  act 
of  the  parties,  the  power  and  jurisdiction  of  the  Court  over 
the  parties  and  the  cause  are  at  an  end,  except  to  render  a 
judgment  for  the  costs  of  suit,  or  to  make  such  orders  as  may 
be  indispensable  to  give  effect  to  the  dismissal.  In  this  view, 
the  order  of  the  Chancellor  was  wholly  unauthorized. 

Secondly.  But,  this  objection  aside,  the  case  was  not  a 
proper  one  for  such  an  order. 

According  to  the  course  of  decision  in  this  State,  in  a  di- 
vorce case  brought  by  or  against  the  wife,  if  she  be  not  pos- 
sessed of  sufficient  separate  property  or  means  of  her  own, 
adequate  to  her  support,  and  to  defray  the  expenses  of  the 
suit,  she  is  entitled,  as  against  her  husband,  to  alimony  |^€H- 
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iente  lite,  and  also  to  each  amount  of  money  as  shall  be  nec- 
essary to  defray  the  reasonable  expenses  of  the  suit,  including 
counsel  fees.  If  this  were  not  so,  the  wife,  destitute  of 
means  of  her  own,  would  be  denied  justice.  If,  however,  she 
has  adequate  means  of  her  own,  no  such  allowances  will  be 
made  pending  the  suit.  Bishop  on  Marriage  and  Divorce, 
Bees.  571,  672,  et  seq. 

This  doctrine  is  subject,  however,  to  the  qualification,  that 
the  wife  is  prosecuting  or  defending  the  suit  in  good  faith. 
If  it  be  apparent,  that  her  suit  is  without  any  just  or  reason- 
able foundation,  and  that  her  cause  is  prompted  by  motives 
of  malice,  or  oppression,  towards  her  husband,  no  allowance 
ought  to  be  made  to  her  for  any  purpose. 

The  husband  is  not  liable,  upon  general  principles  of  law, 
to  defray  the  wife's  expenses  of  suit,  or  counsel  fees,  in  such 
a  case.  His  liability  arises  out  of  the  incidental  power  of  the 
Court  to  provide  for  enabling  the  wife  to  prosecute  or  defend 
the  suit,  whenever  a  proper  case  shall  be  presented. 

But  where  the  wife,  as  actor,  has  voluntarily  and  under- 
standingly  dismissed  her  suit,  the  husband  cannot  be  charged 
with  her  expenses  of  suit  or  counsel  fees ;  more  especially  is 
this  so,  where  the  ground  of  dismissal  is,  the  probability  that 
the  suit  was  unadvisedly  instituted,  and  cannot  be  maintained. 
Upon  the  merits  of  the  case,  therefore,  the  order  charging 
the  defendant  with  payment  of  the  wife's  counsel  fees,  was 
unwarranted. 

The  decree  must  be  reversed. 
84 
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Moses  Byram  v.  James  McGuirb. 

Damaoes.  When  exemplary,  may  he  given.  In  cases  of  fraud,  malice, 
gross  negligence,  or  oppression,  the  interest  of  society  and  the  aggrieyed 
party  are  blended,  and  the  jury  may  award  exemplary  damages — such 
as  not  only  to  recompense  the  sufferer,  but  to  punish  the  offender. 

Master  akd  Slays.  LiabilUy  of  master  for  acts  of  slave,  or  ser- 
vant. The  master  is  liable  for  the  acts  of  his  slave,  or  servant,  if  the 
act  is  done  by  his  express  command,  or  with  his  approval,  or  in  his 
presence,  without  his  iorhidding  it;  or,  if  ft  be  subsequently  ratified 
by  him,  whether  it  be  for  his  detriment,  or  his  advantage. 

Sams.  Same.  When  master  is  said  to  be  present  If  the  master  is 
near  at  hand  when  an  act  is  done,  although  not  actually  present,  and 
must  have  known  that  the  act  was  being  done,  he  is  held  to  have  been 
present,  and  liable  accordingly. 

NsoLiosNCK.  When  miseonduei  of  the  plaintiff'  will  affect  his  reeov- 
ery.  If  the  conduct  of  the  defendant  is  the  immediate  cause  of  the 
plaintiff's  loss,  any  negligence  of  the  latter,  if  remote,  and  not  at  the 
time  of  the  injury  done  by  the  defendant,  will  not  affact  his  right  of 
recovery. 


FROM  R0BBRT80N. 


Verdict  and  judgment  for  the  plaintiff,  at  the  June  Term, 
1859,  Pepper,  J.,  presiding.     The  defendant  appealed. 

W.  Lows,  for  the  plaintiff  in  error. 

Garner  and  Guild,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

This  action  was  instituted  by  McGuire  against  Byram^  to 
recover  damages  for  the  loss  of  his  jack.  The  declaration 
has  two  counts :  one  in  trover,  and  the  other  in  case  for  neg- 
ligence.    The  jury  found  for  the  plaintiff,  and  the  defendant 
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has  appealed  to  this  Court     The  plaintiff  and  defendant  were 
neighbors — ^residing  within  three-fourths  of  a  mile  of  each  other. 
The  jack  of  the  former  escaped  from  his  enclosure,  and  the 
next  morning  was  iound  dead  at  th^  shop  of  the  defendant — 
apon  his  land,  and  within  two  hundred  yards  of  his  dwelling. 
The  proof  shows  that  the  jack  followed  a  jennet  and  colt 
belonging  to  the  defendant's  son  to  the  shop,  where  the  de- 
fendant's slaves  were  at  work,  and  that  they  caught  him  and 
tied  him  to  a  tree  near  the  shop,  by  a  bridle,  to  keep  him  from 
doing  mischief.     That  in  the  evening,  about  sundown,  the  de- 
fendant, who  had  been  absent,  came  home,  saw  the  jack  tied,  as- 
certained from  his  slaves  how  he  came  there,  and  instructed 
them  to  carry  him  home,  which  they,  in  his  presence  and  hear- 
ing, and  apparently  with  his  sanction,  declined  to  do,  assigning 
as  a  reason  that  the  plaintiff  would  soon  be  after  him.    He  was 
not  taken  away  by  the  plaintiff,  and  there  is  nothiag  to  show  that 
he  was  aware  of  his  escape.    Neither  did  the  defendant  send 
bim  home,  or  have  him  secured  in  a  stable  or  lot.     The  •evi- 
dence tends  to  show  that  the  jack  was  hung,  or  ehok«d  to 
death  during  the  night,  by  means  of  a  chain  attached  to  his 
neck  and  the  tree ;  whether  wilfully  and  on  purpose,  or  from 
negligence  And  want  of  care,  is  not  very  dbtinctly  disclosed. 
Nor  does  it  appear,  clearly,  whether  it  was  the  defendant  or 
his  slaves  who  actually  attached  the  chain  to  the  jack ;  and 
if  by  his  slaves,  whether  by  his  direction.    But  there  is  proof 
that  he  knew  he  was  kept  confined  at  the  tree  during  the 
greater  part  of  the  night ;  and  it  is  rendered  probable,  from 
what  we  see  in  this  record,  that  the  death  of  the  jack,  to  say 
the  least  of  it,  was  not  displeasing  to  the  defendant ;  he  hav- 
ing  some  dislike  to  the  plaintiff,  and  being  the  owner  of  a 
rival  jack. 

The  proof  shows  further,  that  the  fence  of  the  plaintiff  was 
not  such  as  to  secure  the  jack  against  escape ;  but  that  in  his 
habits  and  disposition  he  was  entirely  liarmless. 

We  think  the  evidence  was  such  as  to  warrant  the  jury  in 
their  verdict,  and  the  judgment  of  the  Circuit  Court  must 
atand,  unless  the  instructions  to  the  jury  are  erroneous.    This 
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it  is  said  thej  are,  in  rarioos  particulars.  And  firsts  because 
thej  were  instructed  that  thej  might,  in  their  sound  discre* 
tion,  give  such  increased  damages  as  they  thought  right  and 
proper,  for  anj  aggravating  circumstances  in  the  conduct  of 
the  defendant,  if  anj  such  were  shown  to  exist  in  the  proof, 
so  that  they  were  not  unreasonable,  and  did  not  evince  passion 
or  vindictiveness  on  their  part.  This  instruction  is  sustained  by 
Wort  v.  Jenkins  J  14  Johns.,  352,  which  was  an  action  for 
beating  the  plaintiff's  mare,  of  the  value  of  $60,  so  as  to 
cause  her  death.  The  judge  charged  the  jury  that  the  plain- 
tiff was  entitled  to  recover  the  value  of  the  mare,  and  that  if 
Ibey  believed,  as  be  did,  that  the  defendant  had  whipped  her 
to  death,  it  was  a  ease  in  which,  from  the  wantonness  and 
cruelty  of  the  defendant's  conduct,  the  jury  had  a  right  to 
give  smart  money.  The  jury  found  ^75.  The  charge  was 
held  right,  the  Court  declaring  they  would  have  been  bet- 
ter satisfied  with  the  verdict  if  the  amount  of  damages  had 
been  greater  and  more  exemplary.  Indeed,  the  instruc* 
tion  might  have  been  stronger.  \\  In  cases  of  fraud,  malice, 
gross  negligence,  or  oppression,  the  law,  upon  authority  not 
now  to  be  questioned,  permits  the  jury  to  give  what  it  term» 
punitory,  vindictive,  or  exemplary  damages ;  in  other  words, 
blends  together  the  interest  of  society  and  of  the  aggrieved 
individual,  and  gives  damages  not  only  to  recompense  the  sqF- 
ferer,  but  to  punish  the  offender./'  Sedgwick^  38,  453,  465. 
There  can  be  little  doubt  of  the  wilful  malice,  or  gross  neg- 
lect of  the  defendant,— one  or  the  other.  Moreover,  we  are 
satisfied  from  the  proof,  that  the  jury  disregarded  the  in- 
struction, as  they  scarcely  gave  the  value  of  the  jack. 

Again :  the  Circuit  Judge,  after  instructing  the  jury  cor- 
rectly as  to  the  liability  of  the  defendant,  for  the  acts  of  his 
servants  .done  by  his  order,  direction,  or  command,  or  in  the 
course  of  the  performance  of  his  business,  and  as  to  his  aoih 
liability  for  their  acts  or  conduct,  done  or  committed  withoai 
his  order,  consent,  command,  or  direction,  either  expresa  or 
implied,  charged  them  that  if  he  ratified  or  adopted  the  acta 
or  doings  of  his  servants,  when  he  eame  to  a  fall  knowledge 
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«f  them,  he  thereby  nade  them  his  own,  thongh  they  might 
not  origiaally  have  been  so,  and  though  he  might  not  have 
ordered  or  commanded  them  to  be  done.     This  is  said  to  be 
erroneous.     But,  as  we  think,  it  is  not.     It  is  sustained  by 
Caldwell  v.  Saeray  6  Littell,  118.     There  the  death  of  the 
plaintiff^s  horse  had  been  caused  by  sticks  tied  to  his  tail 
by  the  defendant's  negro  boy;  the  horse  having  frequently 
broken  into  his  wheat  field.     Upon  being  informed  by  a  wit- 
ness that  he  had  understood  the  horse  had  died  from  the  abuse 
occasioned  by  the  sticks  which  had  been  tied  to  his  tail,  Cald- 
well (the  defendant)  replied  that  he  was  glad  of  it.     The  ver- 
dict being  for  the  plaintiff,  upon  a  motion  for  a  new  trial,  the 
Court  said :  ^'  There  is  no  point  of  difficulty  in  the  cause.    For 
whether  the  conduct  of  the  slave  was  under  the  direction  or 
sanction  of  the  master,  is  not  material ;  or  whether  the  mas- 
ter's direction  or  sanction  thereof  is  tested  by  his  express 
command,  or  by  his  presence  and  not  forbidding  the  act;  or 
by  other  circumstances  evincing  his  approbation,  is  equally 
immaterial.     He  is  in  either  case  liable;  for  the  law  is,  if  one 
agree  to  a  trespass  which  has  been  committed  by  another  for 
his  benefit,  this  action  lies  against  him,  although  it  was  not 
done  in  obedience  to  his  command^  or  at  his  request.     Bac. 
Ab.,  sec.  4,  Title  Trespass.     A  fortiori^  ought  the  master  of 
a  slave  to  be  liable  in  such  a  case  for  the  trespass  of  the  slave^'* 
And  80  are  numerous  authorities.     The  rule  is  thus  stated  in 
2  Hilliard  on  Torts,  525-6:  ''An  act  done  for  another,  by  a 
person  not  assuming  to  act  for  himself,  but  for  such  other  per- 
son, though  without  any  precedent  authority,  becomes  the  act 
of  the  pri&cipal,  if  subsequently  ratified  by  him,  wbether  it 
be  for  his  detriment,  or  his  advantage.'^     But  it  is  difficult  to 
hold,  upon  this  verdict  and  these  facts,  that,  in  law,  the  de- 
fendant is  not  to  be  regarded  as  preient  at  this  mischief. 
When  he  came  to  a  knowledge  of  what  his  slaves  had  done  in 
his  absence,  he  does  not  repudiate  it,  and  turn  the  jack  loose 
that  he  might  go  to  his  owner;  but  permitted  them  to  retain 
him,  and  became  bound,  at  least,  to  reasonable  care  for  his 
safety.     This  reasonable  care  he  omitted  to  bestow;  and  if  he 
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did  not  iirilfully  destroy  him,  or  hare  it  done,  he  suffered  hi^ 
slaves,  whose  conduct  he  was  hound  to  control,  in  his  presence, 
so  carelessly  to  secure  him  that  he  became  lost  to  the  plain- 
tiff. I  say  in  his  presence^  because,  if  not  actually  with  his 
&lave»,  the  jury  were  authorized  to  beliere  that  he  was  so 
near,  and  knew  so  well  what  they  were  doings  that  he  must 
be  held  to  have  been  present,  and  liabk  accordingly,  2  Hil- 
liard  on  Torts,  527-8,  535. 

Neither  was  the  plaintiff  guilty  of  any  such  negligence  as 
will  repel  his  right  to  recover.  Of  what  negligence  was  he 
guilty;  and  how  did  he,  as  argued,  contribute  to  the  injury? 
Why,  simply  because  he  did  n-et  have  a  better  fence.  But 
that  furnishes  the  defendant  no  excuse-.  The  misconduct  of 
the  plaintiff,  if  any,  was  very  remote,  and  did  not  o<;cur  at 
the  time  vf  the  injury ;  while  the  negligence  of  the  defend- 
ant, to  say  the  least  of  it,  was  the  immediate  cause  of  the 
plaintiff's  loss ;  and  with  the  exercise  of  prudence  he  might 
have  prevented  it.  And  certainly  the  argument  can  be  of  no 
avail  to  palliate  a  wrong  inflicted  by  design. 

Affirm  the  judgment. 


John  L.  Burt  v.  Thompson  &  Warren. 


Payment.  Consiable.  Execution.  If  a  constable  or  other  officer 
pay  an  execution  in  his  hands  to  avoid  a  motion  against  him,  be  can- 
not thereafter  run  all  alias  execution,  and  enforce  payment  of  the 
debt  to  reimburse  himself. 

Same.     Same.     Assumpsit,     {^either  can  soeb  officer  sue  the  OYigiDBi 
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debtor  in  assumptit,  and  recover  the  amount  so  paid.  It  being  a  vol- 
untary, officious  payment,  the  law  does  not  imply  a  promise,  upon  which 
to  found  the  action. 


FROM   BEDFORD. 


This  cause  was  tried  at  the  Aagast  Term,  1859,  Dayidsok, 
J.,  presiding.     The  plaintiff  appealed. 

WiBBNER  and  Burton,  for  the  plaintiff. 

E.  &  H.  GooPBR,  for  the  defendants. 

Caruthbrs,  J.,  delivered  the  opinion  of  the  Court. 

This  case  was  before  us  at  last  term  in  another  aspect- 
Burt,  as  constable,  had  in  his  hands  an  execution  in  favor  of 
Lintz,  against  these  defendants,  which  he  failed  to  return  in 
the  thirty  days  allowed  by  law.  Lintz  was  about  to  move 
against  him  for  this  default,  and  to  avoid  this,  he  paid  up  to 
bim  the  amount  of  the  execution.  He  then  returned  the  pro- 
cess '^  not  satisfied,"  and  took  out  an  alias  in  favor  of  Lintz^ 
against  the  defendants.  The  execution  was  superseded  and 
quashed,  and  the  judgment  affirmed  by  this  Court  at  the  last 
term. 

In  a  written  opinion  not  yet  published,  we  held,  that  a  vol- 
untary payment  by  the  officer,  without  any  transfer  or  agree- 
ment, extinguished  the  judgment.  But  it  would  be  otherwise 
if  the  payment  by  the  officer  had  been  compulsory  by  judg- 
ment against  him.  This  is  in  conformity  to  the  case  of  Har- 
toell  V.  Worshamj  2  Hum.,  524,  and  the  principles  settled  in 
Smith  V.  Alexander,  4  Sneed,  482.  The  act  of  1850,  ch. 
145,  is  declarative  of  the  same  principle.  It  gives  the  officer 
the  right  to  use  the  judgment  for  his  own  benefit,  where  a 
judgment  has  been  obtained  against  him  for  his  default,  and 
he  has  paid  the  same.     Such  was  the  law  before,  as  was  de- 
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declared  in  the  case  in  2  Hum.  But  the  remedy  is  not  farther 
extended  bj  the  Legislature.  They  confine  the  remedy  to 
the  case  of  compulsory  payment  by  the  officer. 

The  plaintiff  having  failed  as  above  stated,  then  commenced 
this  action  of  assumpsit  against  the  defendants  for  money 
paid  for  their  use,  &c.,  and  was  again  defeated  in  the  Circuit 
Court.  Though  it  would  seem  that  honesty  and  justice  would 
require  the  defendants  to  reimburse  him,  for  discharging  their 
debt,  yet  we  are  aware  of  no  principle  upon  which  they  can 
be  forced  to  do  so.  Indeed  the  doctrine  of  all  the  cases  re- 
ferred to  forbid  it.  The  decision  in  2  Hum.,  as  well  as  that 
of  last  term,  were  upon  cases  where  the  discharged  judgments 
or  executions  upon  them,  were  attempted  to  be  used  by  the 
o£Bcer  for  his  benefit.  But  this  case  brings  up  the  question 
of  liability  of  the  original  defendants  in  a  difiierent  form. 

We  think,  however,  that  it  is  clear,  that  there  is  no  liability 
at  all  to  the  officer,  unless  'he  can  use  the  same  judgment,  and 
that  we  have  seen  cannot  be  done,  except  where  he  has  been 
compelled,  by  law,  to  pay  the  judgment  against  him.  He 
cannot  recover  upon  common  law  principles,  because  it  is  an 
officious,  voluntary,  payment  for  others,  without  their  request. 
He  cannot  compel  these  defendants  to  become  his  debtors 
against  their  will,  or  without  their  consent.  This  is  one  of 
the  elementary  principles  of  the  law^  and  does  not  require 
authorities.  But  the  question  comes  up  here  in  the  very  worst 
form  for  the  piaintiff.  He  is  in  official  default,  and  pays  the 
money,  not  to  favor  the  defendants,  or  in  pursuance  of  any 
request  from  them,  but  to  save  himself  from  the  debt  and 
penalty  under  the  statute,  for  his  dereliction  of  duty. 

There  is  no  principle  by  which  he  can  recover,  and  the 
policy  of  the  law  is  against  it.  He  is  not  entitled  to  claim 
indemnity  from  any  quarter,  for  losses  sustained  by  palpable 
neglect  of  official  duty. 

Let  the  judgment  be  affirmed. 
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George  W.  Thompson  et  aL  v.  Jambs  Pyland  et  aL 

1.  LiSN~yKKDOR*fi.  Aasignmeni  of  the  purchase  money.  Where  the 
legal  title  to  land  sold  has  been  conveyed  to  the  purchaser,  the  assign- 
ment or  transfer  by  the  vendor  to  a  third  person,  of  a  note  tulcen  for 
the  purchase  money,  does  not  carry  with  it  to  the  latter  the  implied 
Hen  of  the  vendor. 

2.  Same.  Same.  But  where  the  vendor  has  not  parted  with  the  legal 
title,  or  where  he  has  taken  a  mortgage,  or  lias  retained  an  express 
lien  by  agreement,  the  lien  accompanies  the  assignment  of  the  pur- 
chaser's note  for  the  purchase  money. 

3.  Same.  Same,  If  the  purchaser  of  real  estate  execute  his  notes  for 
the  purchase  money,  and  receive  a  deed,  which,  on  its  face,  reserves 
an  express  lien  for  the  security  of  the  SHnie,  the  effect  of  such  pro- 
vision is  to  create  an  express  lien,  which  follows  the  notes  in  the  hands 
of  the  assignee. 

4.  Same.  When  part  of  the  lands  have  been  told  by  the  purchaser.  If 
real  estate  is  sold,  and  notes  given  for  the  purchase  money,  and  the 
purchaser  subsequently  sells  a  portion  of  the  same,  reserving  to  him- 
self a  part  which  ho  afterwards  sells,  the  first  purchaser  has  u  right  to 
insist  that  the  lands  of  the  last  purchaser  «hall  be  first  subjected  to  the 
disiiharge  of  the  vendor's  lien. 

6.  Quia  timet.  Chmncery  jurisdiction^  Anticipated  injury.  Case  in 
judgment.  Bills,  quia  timet,  are  maintained  to  prevent  anticipated 
injuries,  and  not  merely  to  redress  them  when  done.  Thus,  if  a  ven- 
dee sells  portions  of  a  tract  of  land  to  different  purchasers,  the  ven- 
dor's lien  not  being  extinguished,  the  first  purchaser  has  a  right  to 
conifiel  the  extinguishment  of  such  lien  by  a  sale  of  the  other  portion 
of  the  land,  and  he  may  file  a  bill,  quia  timet  before  he  has  paid,  or 
been  called  on  to  pay  the  debt  due  to  the  vendor,  or  his  assignee. 
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Decree  for  complainants^  at  the  August  Term,  1859,  before 
Chancellor  Ridl&t. 

IIbnrt  Cooper,  for  the  complainants. 

W.  II.  WisENER,  for  the  defendants. 
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McKiNNEY,  J.,  delivered  the  opinion  of  the  Court- 
It  appears  from  the  pleadings  and  proof  in  this  cause,  that 
in  the  year  1864,  one  Newcomb  Thompson  purchased  from 
Gant  a  tract  of  land,  in  Bedford  county,  of  about  480  acres, 
and  took  a  deed  of  conveyance  for  the  same,  which,  on  its 
face,  reserves  an  express  lien  for  the  security  of  the  purchase 
money ;  for  which  the  purchaser  executed  his  notes.  One  of 
said  notes,  for  $1500,  still  remains  unpaid ;  and  has,  it  seems, 
been  transferred  to  the  defendant,  James  A.  Gant. 

It  further  appears,  that  on  the  14th  of  October,  1854,  New- 
comb  Thompson  sold  and  conveyed  a  portion  of  said  tract, 
containing  320  acres,  to  the  complainant,  Thompson ;  and  the 
latter,  on  the  24th  of  November,  1855,  sold  and  conveyed  49 
acres  of  his  purchase,  to  the  other  complainant,  Dameron. 

It  likewise  appears,  that  on  the  5th  of  April,  1856,  said 
Newcomb  Thompson  sold  and  conveyed  the  residue  of  the 
tract  purchased  from  Gant,  to  the  defendant,  Pyland,  who  af- 
terwards sold  about  40  acres  thereof  to  the  defendant,  O'Neal. 
The  complainants  brought  this  bill  for  the  purpose  of  hav- 
ing the  vendor's  lien  extinguished,  and  to  this  end,  the  holder 
of  the  note  for  the  unpaid  purchase  money,  is  joined  as  a 
party  defendant.  The  bill  assumes,  that  the  portion  of  the 
tract  last  sold  by  Thompson  to  Pyland,  is,  primarily,  charge- 
able with  the  debt  of  $1500,  the  unpaid  purchase  money; 
and  it  is  alleged,  that  the  defendants,  in  anticipation  of  this 
charge  falling  upon  their  part  of  the  land,  are  wasting  and 
selling  off  the  timber,  which  constitutes,  in  a  considerable  de- 
gree, the  value  of  the  property. 

The  first  question  to  be  considered,  is,  does  a  lien  exist  in 
this  case  ?  From  the  statement  in  the  record,  we  must  assume, 
that  the  note  for  the  purchase  money  remaining  due,  was 
transferred  by  the  vendor  to  James  A,  Gant,  the  defendant. 

We  have  held,  that,  where  the  legal  title  has  been  conveyed 
to  the  purchaser,  the  assignment  or  transfer  by  the  vendor,  to 
a  third  person,  of  a  note  taken  for  the  purchase  money,  does 
not  carry  with  it,  to  the  latter,  the  implied  lien  of  the  vendor. 
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Grreen  v.  DemosBy  10  Hum.,  371.  But,  on  the  other  hand, 
where  the  vendor  has  not  parted  with  the  legal  title ;  or  where 
he  has  taken  a  mortgage,  or  has  retained  an  express  lien,  bj 
agreement,  it  is  equally  well  settled,  that  the  lien  accompa- 
nies an  assignment  of  the  purchaser's  note  for  the  purchase 
money. 

The  only  inquiry,  then,  upon  this  point  of  the  case,  is, 
whether  the  effect  of  the  provision  in  the  conveyance  from  the 
original  vendor  to  Newcomb  Thompson,  was  to  create  an  ex- 
press lien,  by  contract  or  agreement  of  the  parties  ?  and  we 
think  it  was. 

Secondly.  It  is  argued  for  the  defendants,  that,  inasmucb 
as  the  complainants  have  neither  paid,  nor  been  called  on  to 
pay,  the  debt  due  to  the  vendor  or  his  assignee,  they  cannot, 
for  that  reason,  maintain  this  bill. 

We  do  not  assent  to  this  conclusion.  We  are  of  opinion 
that,  although  no  actual  injury  has  as  yet  been  sustained  by 
the  complainants ;  but,  from  the  peculiar  relation  between  the 
parties,  an  injury  may  be  apprehended  in  future.  They  may 
seek  the  aid  of  a  Court  of  Equity,  by  a  bill  quia  Hmet^  to 
prevent  the  anticipated  injury.  According  to  the  course  of 
decision  of  our  Courts,  the  complainants  have  a  right  to  in- 
sist, that  the  lands  of  the  defendants  shall  be  first  subjected 
to  the  discharge  of  this  incumbrance,  in  exoneration  of  their 
own  lands.  And  if  the  vendor,  or  his  assignee,  will  not  vol- 
antarily  proceed  to  have  the  lien  discharged,  shall  the  com- 
plainants be  compelled  to  stand  by,  until  the  lands  primarily 
chargeable  with  the  burden  of  the  lien,  may  become  so  depre^ 
ciated  in  value,  by  the  commission  of  voluntary  waste,  or 
otherwise,  as  that  the  charge  may,  possibly,  to  some  extent, 
at  least,  be  thrown  upon  them  ?  We  think  not.  In  the  ab- 
sence of  any  adjudication  directly  in  point,  it  seems  to  us  that, 
in  analogy  to  the  case  of  a  surety,  the  present  bill  may  well  be 
sustained.  A  creditor  is  not  bound,  in  general,  to  active  dili- 
gence in  collecting  his  debt,  yet  it  has  been  held,  that,  after 
the  debt  has  become  due,  the  surety  may  file  a  bill  quia  timety 
to  compel  the  creditor  to  sue  for  and  collect  the  debt  from  the 
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firincipal.  1  Story's  £q.,  sees.  327,  730,  826.  Nntnerooi 
other  analogies  migkt  be  drawn  from  the  principles  applicable 
to  bills  quia  timet^  if  necessary.  Bills  of  this  character  are 
maintained  to  prevent  anticipated  injuries,  and  not  meiely  to 
redress  them  when  done*  The  party  seeks  the  aid  of  a  Court 
of  Equity,  because  he  fears  some  future  probable  injury  to 
his  rights  or  interests ;  and  not  because  an  injury  has  already 
occurred,  which  requires  any  compensation  or  other  relief. 
1  Story's  Eq.,  sec.  826. 

These  principles,  we  think,  amply  sustain  the  bilL 

Decree  affirmed. 


William  D.  Robinson  v.  John  A.  Williams  et  at 

Registration.  Title  bond.  Assignment  Transfer.  The  transfer  of  a 
title  bond  may  be  by  a  simple  delivery,  or  an  assignment  in  writing- 
Such  a  transfer,  when  the  consideration  is  paid  or  properly  secured, 
puts  the  -estate  beyond  the  reach  of  the  creditotb  of  the  party  makii^ 
the  traosier. 


FROM   DAVIDSON. 


Decree  for  the  defendants^  at  the  November  Term,  1859, 
Chancellor  Frierson  presiding. 

Brien  &;  Cox,  for  the  complainant 

Foster,  for  the  defendants. 

W right,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant,  as  a  judgment  creditor  of  John  A.  Wil- 
liams,  seeks  to  subject  to  the  satisfaction  of  his  debt  tbe 
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equitable  estate  which  be  alleges  he  has  in  a  tract  of  land. 
The  facts  of  the  case  are:  John  A.  Williams  pvrchased 
this  land  of  one  Bysor;  paid  him  part  of  the  purchase  money 
down,  and  undertook  to  pay  the  residue  at  a  certain  time 
thereafter,  and  took  bis  title  bond  for  a  conveyance  of  the 
land  upon  the  completion  of  the  payment  of  the  purchase 
money.  Afterwards,  and  before  be  had  taken  any  deed,  or 
paid  the  remaining  purchase  money,  he  sold  this  land  to  hi» 
brother,  Michael  A.  Williams,  and  assigned  and  delivered  to 
him  the  bond  for  title  upon  Bysor.  The  assignment  waa 
in  writing,  on  the  back  of  the  bond,  signed  by  John  A.  Wil- 
liams ;  and  after  a  transfer  of  all  his  right,  title,  and  interest 
in  the  bond,  there  was  a  direction  to  Bysor  to  make  the  deed 
to  Michael  A.  Williams.  There  was  no  other  writing  betwecD 
them.  As  a  consideration  for  this  purchase,  Michael  A.  Wil- 
liams paid  John  A.  Williams  (464),  in  a  note  upon  James  and 
Gilbert  Marshall,  and  agreed  to  pay  Bysor  the  unpaid  pur- 
chase money.  Bysor  was  soon  thereafter  made  acquainted 
with  the  assignment  and  delivery  of  this  bond,  and  that 
Michael  A.  Williams  was  to  pay  him,  and  gave  his  sanction 
to  tbe  arrangement ;  but  has  never  yet  executed  a  deed  to 
him,  nor  has  the  former  been  paid. 

After  these  things  had  taken  place,  the  complainant  became 
a  judgment  creditor  of  John  A.  Williams,  and  filed  this  bilL 
He  asks  to  reach  this  land  upon  two  grounds :  1st,  that  the 
assignment  to  Michael  A.  Williams  was  made  to  hinder  and 
delay  creditors,  and  is,  therefore,  void ;  2d,  that  neither  the 
title  bond  or  assignment  were  registered  until  after  he  bad 
filed  his  bill,  and  on  this  ground  be  must  be  let  in,  as  against 
the  assignment.  To  these  positions  we  answer,  that  from 
an  examination  of  the  pleadings  and  proof  in  the  cause,  we  are 
satisfied  the  assignment  is  not  fraudulent,  and  that  John  A. 
Williams,  at  the  time  of  the  filing  of  this  bill,  having  no  in- 
terest in  this  estate,  complainant  can  have  no  relief.  And  as 
to  the  question  of  registration,  we  need  only  refer  to  the 
case  of  Willmrn  et  ah.  v.  Spofford^  Tileston  ^  Co.  et  ah.y  4 
Sneed,  698,  706,  as  authority  to  show  that  the  registry  laws 
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can  have  no  application.  The  transfer  of  a  title  bond  may 
as  well  be  by  a  simple  delivery  as  by  an  assignment  in  writ- 
ing. Such  a  transfer,  where  the  consideration  is  paid  or 
properly  secured  to  be  paid,  puts  the  estate  beyond  the 
reach  of  the  creditors  of  the  party  making  the  transfer.  This 
is  so  upon  general  pnncipl<fS  of  the  common  law.  Chapjon 
<f  NideleU  et  al.  v.  Cassaday  et  al,<,  S  Hum.,  661,  665. 
The  complainant  is  not  a  creditor  of  Bysor,  but  of  John  A. 
Williams,  and  the  non-registration  of  the  title  bond  is  a  mat- 
ter wholly  immaterial  to  him.  He  must  invalidate  the  assign- 
ment, or  he  fails.  This  he  cannot  do — there  being  no  fraud 
in  the  transaction,  and  the  registry  laws  being  out  of  the 
case. 

The  Chancellor  took  this  view  of  the  case,  and  without  the 
consideration  of  other  questions  which  might  lead  to  the  same 
result,  we  affirm  his  decree. 


Jacob  Knott  et  al  v.  William  Carpenter  €t  al.     ^. 

LiKK — MeCHANic*s.  Improvements  mad^  on  f/te  lands  of  a  feme  covert. 
The  husband  cannot  himself  charge  the  real  estate  of  his  wife  for 
money  expended  by  him  in  making  improvements  thereon ;  neither 
can  a  mechanic  ivho  expends  his  money  and  labor  on  the  wife's  prop- 
erty, at  the  instance  of  the  husband  alone.  In  such  a  case  the  me- 
chanic's lien  cannot  be  enforced. 


FROM   BEDFORD. 


Decree  for  the  complainants,  by  Chancellor  Ridley,  at  the 
August  Term,  1859.     The  defendants  appealed. 

E.  &  H.  Cooper,  for  the  complainants. 
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WniTBSiDESy  Davidson,  and  Reid,  for  the  defendants. 
McKiNNET,  J.y  delivered  the  opinion  of  the  Court. 

This  was  a  bill  to  enforce  a  mechanic's  lien.  It  seems  that, 
by  contract  with  the  defendant,  William  Carpenter,  the  com* 
plainants  furnished  materials  and  erected  a  dwelling  house 
for  the  former,  on  a  lot  in  the  town  of  Shclbyville ;  for  which, 
as  they  allege,  there  remains  due  to  them  about  the  sum  of 
$525,  which  they  seek  to  enforce  the  payment  of  by  a  sale  of 
the  property. 

The  bill  alleges,  that  at  the  time  of  the  contract  with  the 
complainants  for  the  building  of  said  house,  the  lot  was 
claimed  by  said  Carpenter  and  wife.  The  proof,  however, 
establishes  that  sometime  before  the  contract,  one  William 
Brown,  for  a  valuable  consideration,  made  an  absolute  con- 
veyance in  fee  of  said  lot  to  the  defendant,  ^'Abigail  Car- 
penter and  the  heirs  of  William  Carpenter,  her  husband,  and 
their  heirs  and  assigns  forever."  This  conveyance  bears  date 
the  20th  of  September,  1856,  and  it  appears  to  have  been 
duly  acknowledged  and  registered  on  the  same  day ;  and  its 
validity  is  not  questioned.  It  does  not  appear  that  Mrs.  Car- 
penter had  any  participation  whatever  in  the  contract ;  nor  is 
there  any  imputation  of  fraud  or  bad  faith,  so  far  as  she  is 
concerned. 

The  Chancellor,  upon  the  foregoing  facts,  decreed  that  the 
complainants  had  a  lien  on  the  house  and  lot,  and  directed  a 
sale.     This  decree  is  clearly  erroneous. 

It  is  unimportant,  as  respects  the  determination  of  this  case, 
whether  the  conveyance  from  Brown  shall  be  held  to  vest  the 
title  in  Mrs.  Carpenter  alone j  or  in  her  and  the  children  of 
the  marriage  with  William  Carpenter,  jointly ;  and  we  inti- 
mate no  opinion  upon  the  question.  In  either  view,  no  lien 
can  exist  in  complainants'  favor.  The  husband  had  no  title; 
and  of  this  fact  there  is  ground  to  infer  that  the  complainants 
had  actual  knowledge  at  the  time  of  the  contract.  But 
whether  so  or  not,  they  had  constructive  notice,  from  the  reg- 
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istration  of  the  conveayance  from  Brown,  and  that  is  sufficient 
— if  the  fact  of  notice  were  material. 

If  the  complainants  thought  proper  to  trust  alone  to  the 
lien  given  by  statute  for  the  security  of  their  debt,  it  was  ii>- 
eumbent  on  them,  at  their  peril,  to  inquire  into  the  title.  The 
husband  cannot  himself  charge  the  real  estate  of  the  wife,  for 
money  expended  by  him  in  making  improvements  thereon. 
Marabh  v.  Jordan^  5  Hum.,  417.  Neither  can  a  mechanic 
who  expends  his  money  and  labor  on  tae  wife's  property,  at 
the  instance  of  the  husband  alone. 

Nothing  short  of  a  conveyance  by  the  wife  jointly  with  her 
husband,  in  the  mode  prescribed  by  the  statute,  would  divest 
the  wife  of  her  title  to  the  lot  in  question.  She  has  no  power 
to  charge  it,  by  the  terms  of  the  conveyance  to  her  from 
Brown. 

Since  the  act  of  1849-50,  ch.  86,  the  husband's  interest, 
by  the  common  law,  in  the  real  estate  of  the  wife,  cannot  be 
subjected  in  any  mode  whatever,  during  her  life,  by  the  cred- 
itors of  the  husband  ;  nor  can  the  husband,  during  the  wife*s 
life,  make  any  disposition  of  it  without  her  joining  therein. 

The  decree  will  be  reversed,  and  the  bill  dismissed. 


Henrt  Finnby  tr.  Thb  Statb. 

1.  Cbtminal  Law.  Btgamy.  Unlawful  cohabitation.  Code,  2  4B39. 
By  the  Code,  j  4889,  a  party  cohabiting  with  a  second  husband  or 
wife,  the  former  husband  or  wife  being  alive,  is  guilty  of  a  felony. 
This  is  a  distinct  offence  from  that  of  bigamy,  created  hy  the  ranae 
section. 

2.  Samb.  Same.  Same,  Venue,  OonsUiutional  Ittw.  By  the  Constt- 
tution,  the  accused  has  a  right  to  be  tried  in  the  county  where  the 
offence  is  committed.  On  an  indictment  for  bigamy,  the  trial  should 
be  in  the  county  where  the  second  marriage  takes  place.    For  an  i 


DECEMBER  TERM,  1859.  545 


Henry  Finney  p.  The  SUte. 


lawful  cohabitation,  the  ptirty  can  be  tried  in  any  county  where  the 
parties  unlawfully  cohabit. 

SviDSNCS.  Bigamf.  The  second  tDife  a  competent  witness.  The  sec- 
ond wife  is  a  competent  witness  on  the  trial  of  her  husband  for  bigamy, 
or  unlawful  cohabitation. 

Same.  Same.  DeeCarations  of  the  defendant.  Production  of  the 
marriage  license.  The  declarations  and  confessions  of  tho  defendant 
as  to  the  first  and  second  marriages,  are  competent  evidence  without 
producing  the  marriage  license,  or  an  eye  witness. 


FROM   WATNB. 


The  plaintiff  in  error  was  convicted  at  the  September  Term, 
1859,  Walker,  J.,  presiding,  and  appealed. 

Ja8.  H.  Lewis,  for  the  plaintiff  in  error. 

Head,  Attorney  General,  for  the  State. 

Garutheks,  J.,  delivered  the  opinion  of  the  Court. 

The  indictment  and  conviction  were  for  bigamy,  or  cohabi- 
tation after  that  offence,  under  the  Code,  sec.  4889. 

^'If  any  person  being  married  shall  marry  another  person, 
the  former  husband  or  wife  then  living,  or  continue  to  cohabit 
with  such  second  husband  or  wife  in  this  State,  such  person 
shall  be  imprisoned  in  the  penitentiary  not  less  than  two,  nor 
more  than  twenty-one  years." 

Neither  the  first  nor  second  marriage  was  in  the  county  of 
Wayne,  where  the  accused  was  indicted  and  tried.  The  first 
count  is  for  bigamy,  and  the  second  for  cohabiting  in  Wayne, 
after  the  offence  of  bigamy  had  been  x^ommitted  in  another 
county. 

The  first  question  is  upon  the  venue.    By  the  Constitution, 

the  accused  has  a  right  to  be  indicted  in  the  county  where 

the  offence  was  committed ;  and  we  held  at  this  term,  that  this 

right  caiuot  be  infringed,  even  by  the  Legislature.    However, 
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this  qaeetion  maj  have  been  decided  before  the  Code,  or  bj 
the  common  law,  it  is  now,  under  the  Code,  onlj  a  matter  oF 
construction.  We  think  it  clear,  that  hj  this  section,  '^  to 
continue  to  cohabit  with  such  second  husband  or  wife,  in  this 
State,"  is  a  distinct  and  complete  offence,  and  as  much  cogni- 
zable in  the  county  where  it  occurs,  as  the  crime  of  bigamy 
is  in  the  county  where  the  second  marriage  took  place.  The 
offender  could  not  be  charged  for  the  latter  crime  in  any  other 
county  than  that  where  it  occurred ;  but,  as  to  the  former,  it 
may  be  in  a  different  county,  and  must  be  located  by  the  fact?^ 
as  well  as  the  other.  They  are  two  distinct  offences.  To 
make  out  the  case  for  unlawful  cohabitation,  the  offence  of 
bigamy  must  be  proved  by  establishing  both  the  marriages, 
and  that  at  the  time  of  the  second,  the  former  had  not  been 
dissolved  by  divorce,  or  death,  either  actual  or  presumed. 
This  new  offence  was  created  to  prevent  the  scandal  and  evil 
examples  of  permitting  men  and  women  to  cohabit  in  any 
community  of  this  State,  upon  an  unlawful  second  marriage, 
when  the  first,  as  well  as  the  last,  or  either,  may  have  taken 
place  in  any  other  State  or  county.  But  let  the  reason  be 
what  it  may,  the  creation  of  the  new  offence  is  clear  and  ex- 
plicit, and  the  law  must  be  enforced. 

Second.  It  is  insisted  that  illegal  evidence  was  admitted  on 
the  trial.  We  think  differently.  1.  The  so  called  second 
wife  was  allowed  to  be  introduced  to  prove  the  cohabitation  in 
Wayne.  She  was  competent  by  all  the  authorities,  after  the 
first  marriage ;  and  also  that  the  first  wife  was  still  alive,  Tra& 
proved.  2.  Again,  the  declarations  and  confessicMis  of  the 
defendant,  as  to  the  first  and  second  marriages  were  allowed 
to  be  proved,  without  the  production  of  the  license,  or  account- 
ing for  their  non-production,  or  the  introduction  of  any  eye 
witness,  of  either  marriage.  This  is  also  settled  by  the  Code, 
sec.  4841,  without  reference  to  other  authority,  in  favor  of 
the  ruling  of  the  Court. 

There  is  no  error  in  the  case,  and  the  judgment  muat  be 
affirmed* 
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Usury.  When  creditor  may  recover  it  Judgment,  Act  of  1844,  eh.  182. 
Under  the  act  of  1844,  cb.  182,  a  creditor  or  surety,  before  he  can  sue, 
either  at  law  or  in  equity,  to  recover  usury  paid  by  his  debtor  or 
principal,  must  establish  his  demand  by  judgment  or  decree.  The 
party  paying  the  usury,  or  his  personal  representative,  may  sue  as 
owner. 


FROM    DAVIDSON. 


This  cause  was  tried  at  the  May  Term,  1859,  before  Chan- 
cellor  Frtbrson. 

J.  B.  WhitBi  for  the  complainant. 

A.  L.  Dbmoss,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court* 

The  complainant  alleges  he  is  the  creditor  of  Smiley,  and 
that  the  defendant.  Lea  Shute,  had  taken  and  received  usuri- 
ous interest  from  him ;  the  object  of  the  bill  is  to  recover  the 
same  in  satisfaction  of  his  debt.  The  Chancellor  was  of 
opinion  complainant  was  entitled  to  relief,  and  so  decreed. 
We  do  not  see  how  we  can  sustain  this  decree.  The  act  of 
1844,  ch.  182,  provides  that  securities  and  creditors  shall  have 
the  right  in  law  or  equity,  to  recover  frqm  any  person  who 
may  have  received  usurious  interest  from  the  principal  or 
debtor,  the  amount  so  received  over  and  above  lawful  interest, 
in  satisfaction  of  their  debt  or  liability ;  and  such  unlawful 
interest  in  the  hands  of  the  usurer,  shall  be  in  all  cases  a 
fand  to  satisfy  bona  fide  creditors  and  securities ;  provided 
they  shall,  before  they  bring  suit  under  the  provisions  of  this 
acty  be  judgment  creditors. 
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The  substance  of  this  act  is  taken  into  the  Code  at  section 
1955,  in  these  words :  *'  If  usurious  interest  have  been  paid, 
the  game  may  be  recovered  by  action  at  the  suit  of  the  party 
from  whom  it  was  taken,  or  his  representative ;  or  it  may  be 
subjected,  by  any  judgment  creditor  of  such  party,  to  the 
satisfaction  of  his  debt/* 

Now  we  apprehend  that  no  creditor  or  security  has  made  out 
a  title  to  recover  the  usury  until  he  has  established  his  demand 
by  judgment  at  law,  or  decree  in  equity.  And  that  until  this 
is  done,  his  bill,  or  suit,  for  the  usury,  is  wholly  unwarranted. 
The  debtor  from  whom  the  usury  was  taken,  or  his  represen- 
tative, may  sue  as  owner;  but  what  title  has  one  alleging  him- 
self to  be  a  creditor,  until  he  has  established  his  demand  by 
judgment  or  decree  ?  None  that  we  can  perceive.  Woods  v. 
Mc&avockj  10  Yer.,  188, 140 ;  UsBelman  v.  WeU$  and  Etvingj 
8  Hum.,  482,  487. 

The  Chancellor  was,  no  doubt,  of  this  opinion,  as  the  de- 
cree states  the  fact  that  the  complainant  was  a  judgment 
creditor  of  Smiley.  But  the  assumption  is  unwarranted  by 
anything  in  this  record.  The  bill  shows  the  contrary.  It  is, 
to  be  sure,  stated  that  complainant,  as  the  accommodation  se- 
curity or  endorser  of  Smiley,  in  several  judgments  which  had 
been  rendered  against  them  in  the  Circuit  Court  of  David- 
son county,  had  paid  various  sums  of  money,  and  that  no 
part  of  the  same  had  been  repaid  to  him.  And  this  is  the 
extent  of  the  allegation  upon  the  subject.  From  this  it  will 
be  seen  that  complainant  is  only  a  creditor  by  simple  contract, 
and  not  by  judgment.  We  are  constrained,  therefore,  without 
considering  the  question  of  usury  made  in  the  record^  to  re- 
verse  the  decree  of  the  Chancellor. 
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Johnson  k  Draper  v.  Charles  C.  Price. 

1.  Chakckrt  Jubisdictiov.  Demurrer,  If  there  is  no  demurrer  to  a 
bill,  the  Chancellor,  under  the  statute,  has  jurisdiction  to  hear  and 
determine  the  cause  upon  the  same  principles  that  would  govern  a 
court  of  law. 

2-  Accounts.  Proof  of,  under  the  book-debt  law.  Evidence,  If  a  party 
avail  himself  of  the  statute  authorizing  him  to  prove  his  account  by 
his  own  oath,  he  voluntarily  places  himself  in  the  condition  of  a  wit- 
ness, and]the  defendant  is  at  liberty  to  contest  his  evidence,  and  oppose 
the  same  by  other  legal  evidence. 


FROM  JAOKSON. 

This  cause  came  up  from  a  decree  of  Chancellor  Ridley^ 
overruling  an  exception  to  the  Master's  report. 

Denton^  for  the  complainant. 

J.  P.  Maury,  for  the  defendant. 

McKinney,  J.,  delivered  the  opinion  of  the]_Court. 

This  cause  was  brought  here  upon  an  exception  to  the  Mas- 
ter's report,  taken  by  the  defendant ;  which  was  disallowed 
by  the  Chancellor. 

The  complainants  having  failed  to  establish  their  mercantile 
'  account,  as  to  a  portion  of  the  items,  by  the  discovery  ob- 
tained from  the  defendant,  presented  an  affidavit  verified  by 
the  oath  of  one  of  the  partners,  in  which  it  is  stated  that  they 
have  no  means  of  proving  the  delivery  of  such  articles  as 
they  now  propose  to  prove  by  their  oath,  but  by  their  books ; 
that  their  books  contain  a  true  account  of  all  the  dealings 
between  them  and  the  defendant ;  and  that  they  have  given 
the  defendant  all  just  credits. 
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They  further  state  that  defendant  is  still  largely  indebted 
to  them ;  that  there  i^  more  than  seventy-five  dollars  justly 
due  them  from  the  defendant,  over  the  amount  stated  in  the 
Master's  report. 

On  this  affidavit  alone,  as  appears  from  the  record,  the 
Master  made  a  charge  against  the  defendant  of  975,  as 
^^  proved  under  the  book-debt  law/'  To  this  item  defendant 
excepted,  but  the  exception  was  disallowed.  In  this  the 
Chancellor  erred.     The  affidavit  was  not  admissible  evidence. 

There  being  no  demurrer  to  the  bill,  the  Chancellor  was  at 
liberty,  under  the  statute,  to  hear  and  determine  the  cause 
upon  the  same  principles  as  in  a  court  of  law.  In  this  view, 
perhaps,  the  complainants  might  have  been  allowed  to  avail 
themselves  of  the  act  of  1756,  ch.  4,  sec.  2,  known  as  the 
look-debt  laWj  upon  making  out  a  case  strictly  within  its  pro- 
visions. The  substance  of  this  act  has  been  incorporated 
in  the  Code,  sees.  8780  to  8785. 

But  the  proceeding  in  the  present  case  is  wholly  at  variance 
with  the  statute.  There  is  no  specification,  either  in  the  affi- 
davit or  accompanying  it,  of  the  items  making  up  the  sum  of 
975,  proposed  to  be  proved.  The  complainants  are  permitted 
to  swear  to  %o  much  of  a  larger  amount,  and  to  charge  the 
defendant  in  gross,  without  showing  to  what  portion  of  their 
account  the  charge  applies.     This  cannot  be  allowed. 

But  again :  By  availing  himself  of  the  statute,  the  com- 
plainant. Draper,  who  made  the  affidavit,  voluntarily  placed 
himself  in  the  condition  of  a  witness.  By  the  express  terms 
of  the  act,  ^^  the  defendant  shall  be  at  liberty  to  contest  the 
plaintiiT's  evidence,  and  oppose  the  same  by  other  legal  evi- 
dence.'' The  defendant  had  the  undoubted  right  to  cross- 
examine  the  complainant  as  to  each  item  of  the  account  aiak- 
ing  up  the  sum  proposed  to  be  proved ;  the  articles  delivered^ 
time,  place,  person  to  whom  delivered,  price,  and  every  mate- 
rial fact.  But  of  all  this  he  was  deprived  by  the  irregular 
and  unauthorized  mode  of  proceeding  in  this  case. 

The  rule  laid  down  in  Croodner  v.  Browning^  9  Hum.,  788, 
applies  only  to  a  defendant  called  on  to  account.    And  under 
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this  rule  the  defendant  can  only  discharge  himself — he  can- 
not entabliBh  a  charge  against  the  complainant  in  that  mode. 

The  decree  must  be  reversed,  the  exception  allowed,  and  the 
caae  re-committed  to  the  Master. 


Gideon  Anderson  v.  W.  S.  Saylors. 

1.  Judgment.  Pqymcnt  of,  by  one  joint  defencUtnt  Execution,  Tke 
satisfaction  of  a  judgment  by  one  of  tho  joint  defendants,  is  :an  ex- 
tinguishment of  it  as  to  all  of  tho  defendants,  so  that  no  execution 
ean  afterwards  l>e  issued  thereon. 

2.  CoNTRiBUTiow.  In  damages  for  a  tort.  In  a  recovery  against  several 
defendants  of  damages  for  a  tort^  no  rigfit  of  contribution  exists  in 
favor  of  oither,  whatever  may  have  been  the  nature  of  the  case,  or 
the  apparent  right  of  the  one  on  principles  of  natural  justice  to  havo 
such  contribution,  or  io  throw  the  entire  <satisfflction  of  the  judgment 
<m  the^her  party. 


FROM    PUTNAM. 


His  Honor,  Judge  Fite,  quashed  the  execution,  and  Ander- 
son appealed. 

OoLMS,  for  Anderson. 

Saml«  Turney,  for  Saylors. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  application  to  quash  an  execution,  on  the  ground 
4bat  the  judgment  had  been  satisfied  before  its  issuance. 
It  appears,  that  a  joint  judgment  had  been  recovered  be- 
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fore  a  justice,  for  $38.60,  against  Anderson  and  Saylors,  ii» 
faror  of  one  Crowder,  in  an  action  of  trover.  Sometime  af- 
ter judgment,  by  an  arrangement  between  Crowder  and  Say- 
lors, the  latter  fully  satisfied  said  judgment ;  and,  thereupon, 
procured  the  issuance  of  an  execution  thereon,  for  the  pur- 
pose of  collecting  the  amount  of  the  judgment,  for  his  «wd 
benefit,  from  his  co-defendant.  Whether  or  not,  in  eqmty, 
Anderson  ought  to  have  been  compelled  to  satisfy  said  judg- 
ment ;  and  whether  or  not  the  judgment  was  improperly  rend- 
ered against  Saylors  by  the  justice,  are  questions  that  cannot 
now  be  entertained.  The  Judgment  was  acquiesced  in,  and 
remained  in  force,  and  cannot  be  collaterally  impeached. 

And  it  is  too  clear  to  admit  of  discussion,  that  its  satisfac- 
tion, by  one  of  the  joint  defendants,  was  an  extinguishment 
of  the  judgment  as  to  all  the  defendants,  so  that  no  execu- 
tion could  afterwards  be  issued  thereon.  And  it  is  equally 
clear,  that  the  recovery  against  the  defendants,  being  in 
damages,  for  a  tortj  no  right  of  contribution  could  exist  in 
favor  of  either ;  whatever  may  have  been  the  nature  of  the 
case,  or  the  apparent  right  of  the  one,,  on  principles  of  natu- 
ral justice,  to  have  such  contribution,  or  to  throw  the  entire 
satisfaction  of  the  judgment  on  the  other  party. 

Judgment  affirmed. 


A.  B.  Cheatham  v.  M.  M.  Briek. 

Stator.  When  liable.  Jusiiee's  office  The  place  when*  an  official 
act  is  done  by  a  justice,  is  hi^  office  for  that  particular  purpose,  no 
matter  where  it  may  be,  so  that  it  is  within  the  territorial  limits  of 
his  jurisdiction.  Hence,  if  ajupiice  render  a  judgment  and  rceeire 
stay  surety  at  a  place  different  from  his  usual  place  of  buiinesa^  tho 
stayor  is  bound. 
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2.  Pkincipal  and  Subbtt.  Stayw.  Exearium.  The  property  of  the 
fnrincipal  must,  fret,  be  exhawied,  Chde,  {  8028.  It  is  the  duty  of 
an  officer  having  an  execntion,  to  exhaust  the  property  of  the  princi- 
pal, both  real  and  personal,  before  pruccediag  to  sell  the  property  of 
the  surety,  or  stiiyor. 

Z,  Same.  Same.  Same,  When  the  property  ef  the  principal  is  eneum- 
be^-etL  If  the  property  of  the  principal  be  encumbered,  or  in  cus- 
tody of  the  law,  or  if  by  the  death  of  the  principal  it  cannot  be 
reached  without  reviving  the  judgment  against  the  personal  repre- 
sentative, or  for  any  other  oaii(>e  is  not  amenable  to  the  immediate  re- 
quirement of  the  process  in  the  officer's  hands,  it  is  his  duty  to  pro- 
ceed at  once  against  the  property  of  the  dtayor  or  other  surety. 

4.  Execution.  Death  of  the  principal.  Revivor.  The  death  of  one  or 
more  defendants  in  a  judgment,  interposes  no  obstacle  to  the  issuance 
of  an  execution  without  reviving  the  judgment.  The  execution  is  is- 
sued in  the  usual  form,  and  it  is  the  duty  of  the  officer  to  proceed  to 
collect  the  debt  from  tho  surviving  defendants. 


FROM   DEKALB. 


This  cause  was  tried  before  bis  Honor,  Judge  Fits.  Cheat- 
bam  appealed. 

Robert  Cantrell,  for  the  plaintiff  in  error. 

J.  C.  Stonb,  for  the  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

Brien  obtained  a  judgment  against  James  a  Durham  for 
1^105,  before  a  justice  of  the  peace,  who  entered  the  name  of 
Cheatham,  as  Btayor  of  the  execution  thereon.  After  the  ex- 
piration of  the  9tay^  execution  was  issued  against  the  princi- 
pal and  stajor,  and  was  levied,  by  the  officer,  on  the  property 
of  the  latter. 

By  an  indorsement  made  upon  said  execution,  by  the  attor- 
ney of  Brien,  it  appears  that  Durham,  the  principal,  was 
dead ;  and  it  seems  that  his  death  occurred  before  the  levy 
was  made,  and  probably  before  the  issuance  of  the  execution. 
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Cheatham  presented  a  petition  for  a  supersedeas^  and  there- 
in asks  to  have  said  execution  quashed,  on  two  grounds :     Ist. 
That  he  was  not  legally  bound  as  stajor ;  and  2d.     That  his  « 
property  was  protected  from  execution  until  after  the  prop- 
erty of  his  principal  was  exhausted. 

It  seems  that  the  justice  was  in  Smithville,  a  distance  of 
four  miles  from  his  residence,  when  Durham  voluntarily  came  , 
before  him,  and  confessed  judgment  in  favor  of  Brien ;  and 
at  the  same  time  and  place,  Cheatham,  in  like  manner,  ap- 
peared before  him,  and  agreed  to  become  bound  as  surety  for 
the  stay  of  execution  on  said  judgment.  The  justice,  either 
before  leaving  town,  or  on  his  return  home,  entered  np  the 
judgment,  and  also  entered  the  name  of  Cheatham  as  stayor. 

The  objection  taken  to  this  proceeding  is,  that  it  did  not 
take  place  at  the  justice's  office.  There  is  nothing  in  this  ob- 
jection. We  have  held  in  another  case,  at  the  present  term, 
that  the  pUce  where  an  official  act  is  done  by  a  justice,  is  Att 
office  for  that  particular  purpose ;  no  matter  where  it  may 
be,  so  that  it  is  within  the  territorial  limits  of  his  jurisdiction. 

The  other  ground  assumed  in  the  petition,  is  likewise  un- 
ten<ible.  It  is  based  upon  a  mistaken  construction  of  the 
Code,  sec.  3028.  That  section  provides,  that  ^^  where  the 
judgment  or  decree  is  against  a  principal  and  his  surety,  it 
shall  be  the  duty  of  the  officer  having  the  collection  thereof, 
to  exhaust  the  property  of  the  principal,  both  real  and  per- 
sonal, before  proceeding  to  sell  the  property  of  the  surety." 

This  provision,  by  the  following  section,  embraces  "  stay- 
ors :" 

This  provision,  it  will  be  observed,  is  directory  to  the  offi- 
cer. Atkinson  v.  Rhea^  7  Hum.,  59.  And  it  plainly  con- 
templates, that  the  principal  shall  be  possessed  of  property 
subject  to  immediate  execution,  on  which  the  officer  may  di- 
rectly proceed  to  make  a  levy,  without  the  risk  of  personal 
liability,  and  without  the  necessity,  on  his  part,  of  resorting 
to  any  legal  measures  for  the  removal  of  any  obstacles  which 
may  exist  in  the  way  of  an  immediate  seizure  of  the  property. 
Consequently,  if  the  property  of  the  principal  be  encumbered. 
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or  in  custody  of  the  law ;  or,  if  by  the  death  of  the  principal, 
it  cannot  be  reached  without  reviving  the  judgment  against 
the  personal  representative ;  or,  for  any  other  cause,  is  not 
amenable  to  the  immediate  requirement  of  the  process  in  the 
officer's  hands,  he  not  only  may,  but  it  is  his  positive  duty,  to 
proceed  at  once  against  the  property  of  the  stayor,  or  other 
surety.  He  must  be  careful,  however,  at  his  peril,  not  to  pass 
by  the  property  of  the  principal,  if  it  be  accessible. 

It  was  not  the  intention  of  this  provision  of  the  Code,  that 
the  creditor  should  be  subjected  to  the  trouble  and  delay  of 
removing  legal  obstacles  out  of  the  way  of  a  levy  on  the 
property  of  his  principal  debtor,  before  being  permitted  to 
subject  the  property  of  the  surety.  In  such  case,  it  was 
deemed  more  reasonable  and  just,  to  leave  the  surety,  who 
had  voluntarily  made  himself  liable  for  the  satisfaction  of  the 
judgment,  to  take  upon  himself  this  expense  and  trouble, 
should  his  own  indemnity  require  it. 

The  death  of  the  principal  after  judgment,  interposes  no 
objection  to  the  issuance  of  an  execution,  without  reviving  the 
judgment.     Cabiness  v.  Garrett^  1  Yer.,  491. 

It  follows,  therefore,  that  the  certiorari  must  be  dismissed, 
and  the  supersedeas  discharged.  And  judgment  will  be  entered 
np  here  against  the  principal  and  surety  in  the  certiorari  bond, 
for  the  amount  of  the  justice's  judgment,  with  interest  at  the 
rate  of  twelve  and  one-half  per  cent,  per  annum  thereon,  pur- 
suant to  sec.  3187  of  the  Code. 

Judgment  modified  accordingly. 
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John  T.  Neil  et  ah  v.  Beaumont,  Vanleer  &  Co. 

Bumf  ARY  PBOOKSDnro.  Motion.  CbnstabU.  Execution,  return  of.  An 
officer  is  not  liable  to  a  judgment  by  motion,  for  the  non-return  of  an 
execution,  if  within  the  time  given  by  law  for  its  return  his  term  of 
office  expires. 


FROM   BEDFORD. 


Judgment  bj  motion,  at  the  December  Term,  1858,  Da- 
vidson, J.,  presiding. 

WiSENER,  for  the  plaintiffs  in  error. 

E.  &  H.  Cooper,  for  the  defendants  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  a  motion  for  judgment,  before  a  justice,  against 
Neil,  a  constable,  and  his  sureties,  for  his  neglect  to  return  a 
justice's  execution,  in  favor  of  defendants  in  error,  within 
thirty  days. 

On  the  17th  of  March,  1858,  the  execution  was  placed  in 
the  hands  of  Neil ;  and  on  the  7th  day  of  April  following,  he 
ceased  to  be  a  constable,  by  the  expiration  of  his  term  of 
office.  The  record  does  not  show  that  Neil  made  any  levy 
under  said  execution ;  or  that  he  handed  it  over  to  another 
officer ;  or  took  any  step  in  execution  of  the  process.  All  we 
know  is  the  simple  fact,  that  on  going  out  of  office  in  less 
than  thirty  days  after  its  reception,  he  did  not  return  it  to  the 
office  of  the  justice  by  whom  it  was  issued. 

For  his  failure  to  do  so,  the  justice  rendered  judgment 
against  him  and  his  securities ;  and  on  appeal  to  the  Circuit 
Court,  the  justice's  judgment  was  affirmed. 

This  judgment  is  erroneous.     We  are  not  called  on  to  dc- 


DECEMBER  TERM,  1859.  557 

Martha  Johna^n  v,  Jean  Kimbro  ei  al. 

tennine  what  was  the  duty  of  the  constable,  nnder  the  cicnm- 
8tance8 ;  nor  what  is  the  proper  remedy  of  the  plaintiffs  in 
the  execution,  in  such  a  case.  The  question  for  us  at  present 
\s,  can  the  summary  remedy,  by  motion,  be  sustained  ?  We 
feel  clear  that  it  cannot.  Within  the  "thirty  days"  given  for 
the  return  of  the  execution,  the  official  term  of  the  constable 
expired ;  and  with  its  expiration,  his  power  to  act  under  the 
execution  ceased  to  exist,  from  anything  appearing  to  the 
contrary  in  this  record.  The  statute  does  not  contemplate 
8ach  a  case  as  this.  See  Code,  sees.  8024,  8594. 
Judgment  reversed. 


Martha  Johnson  v.  Jban  Ejcmbro  et  al. 

Pabtitiok.  Cannot  be  made  by  a  foreiffn  court.  Conflict  of  latCB, 
A  foreign  court  cannot,  by  its  Judgment  or  decree,  pass  the  title  to 
land  situate  in  another  country ;  and,  consequently,  a  partition  of  lands 
lying  in  this  State  cannot  be  made  by  the  courts  of  another  State. 

Conflict  or  Laws.  Chancery.  Juriadictwn,  .  Specific  performance. 
A  court  of  equity,  acting  in  pereonam^  tcinj  entertain  a  bill  for  the 
speciflc  performance  of  a  contract  respecting  land  situate  in  a  for- 
eign country,  if  the  parties  are  resident  within  the  territorial  Juris- 
diction of  the  court. 


FROM  HICKMAN. 


Verdict  and  judgment  for  the  plaintiff,  Walker,  J.,  pre« 
siding. 

Gautt,  for  the  plaintiff. 

D.  Campbell,  for  the  defendants. 
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MoKiNNEY,  J.,  delivered  the  opinion  of  the  Coort. 

Thi8  was  an  action  of  ejectment,  brought  bj  the  plaintiff, 
Martha  Johnson,  to  recover  a  tract  of  land  of  640  acres,  sit- 
uate in  Hickman  county. 

To  establish  her  title,  the  plaintiff  offered  in  evidence  the 
transcript  of  a  record  of  the  Superior  Court  of  law  of  Hills- 
borough District,  North  Carolina,  purporting  to  be  a  proceed-^ 
ing  for  the  partition  of  the  real  estate  of  Thomas  Pearson, 
deceased,  the  uncle  of  the  plaintiff. 

It  appears  from  the  proof,  that  said  Thomas  Pearson  died 
intestate,  and  without  issue,  in  North  Carolina,  in  the  year 
1800.  He  was  the  owner,  at  the  time  of  his  death,  of  a  large 
real  estate,  situate  partly  in  Tennessee,  but  chiefly  in  North 
Carolina.  In  1802,  his  heirs  at  law,  including  the  plaintiff 
and  her  husband,  William  Johnson,  who  was  then  living,  filed 
their  petition  in  the  court  before  mentioned,  for  the  division 
amongst  them  of  the  lands  lying  in  North  Carolina ;  no  men- 
tion being  made  in  the  petition  of  the  lands  in  Tennessee. 
Commissioners  were  appointed,  according  to  the  prayer  of  the 
petition,  who  proceeded  to  make  partition  as  well  of  the  lands 
in  Tennessee,  as  of  the  lands  in  North  Carolina ;  and  to  the 
plaintiff  and  her  husband  jointly,  was  allotted,  among  other 
lands,  the  tract  of  640  acres  lying  in  Tennessee,  in  contro* 
versy  in  the  present  action. 

The  report  of  the  division  was  returned  by  the  commission- 
ers ;  and  the  transcript  of  the  record  shows  that,  at  the  April 
Term,  1805,  "  On  motion,  it  was  ordered  by  the  Court,  that 
the  said  report  be  confirmed,  and  that  the  same  be  recorded." 
There  is  no  decree,  vesting  the  title  in  the  heirs,  in  severalty, 
to  the  lands  allotted  to  them  respectively. 

It  further  appears  that  the  coverture  of  the  plaintiff  contin- 
ued till  1852,  when  William  Johnson,  her  husband,  died ;  and 
this  action  was  commenced  in  less  than  three  years  from  the 
time  of  his  death. 

His  Honor,  the  Circuit  Judge,  instructed  the  jury,  that 
the  proceeding  of  the  Court  of  North  Carolinai  partitioning 
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the  lands  amongst  the  heirs  of  the  intestate,  was  inoperatiye 
to  vest  the  plaintiff  with  a  title  in  severalty  to  the  entire  tract 
of  land  in  Tennessee,  sued  for  in  this  action ;  but  that  she 
was  entitled  to  recorer  her  fractional  share  of  said  tract,  as 
one  of  the  heirs  at  law  of  the  ^testate ;  and  the  jury  found 
accordingly. 

This  instruction  was  unquestionably  correct.  Passing  by 
the  want  of  authority  on  the  part  of  the  commissioners,  to 
make  partition  of  the  lands  in  Tennessee,  which  were  not  em- 
braced in  the  petition,  it  is  a  well  established  principle  of 
international  law,  'Hhat  a  foreign  court  cannot,  by  its  judg- 
ment or  decree,  pass  the  title  to  land  situate  in  another  coun- 
try."    Story's  Conflict  of  Laws,  sec.  543. 

It  is  certainly  true,  that  a  court  of  equity  may  entertain  a 
bill  for  the  specific  performance  of  a  contract  respecting  land 
situate  in  a  foreign  country,  if  the  parties  are  resident  wilhin 
the  territorial  jurisdiction  of  the  court.  In  such  case,  al- 
tboi^h  the  court  cannot  bind  the  land  itself  by  the  decree,  it 
can  bind  the  conscience  of  the  party  in  regard  to  the  land, 
and  enforce  him,  by  process  against  his  person,  to  perform  hia 
agreement.  But  the  decree  is  merely  in  pertonamy  and  not 
in  rem.  Still,  the  want  of  power  to  act  upon  the  land,  or  to 
enforce  the  decree  in  rem^  is  no  objection  to  the  jurisdiction 
to  act  npon  the  person,  and  in  that  mode  compel  an  execution 
of  the  contract  according  to  equity  and  good  conscience.  2 
2  Story's  Eq.  Jnr.,  sees.  743,  744. 

But  this  does  not  help  the  plaintiff's  case.  The  proceeding 
of  the  Court  of  North  Carolina,  if  it  be  anything,  is  purely  a 
proceeding  in  rem.  What  would  have  been  the  legal  effect 
of  a  decree  of  the  court,  based  upon  the  partition,  divesting 
and  vesting  the  title,  in  severalty,  pursuant  to  the  allotments 
made  by  the  commissioners^  we  need  not  now  stop  to  consider, 
as  no  such  decree  seems  to  have  been  made.  There  is  no 
error  in  the  record. 
Judgment  affirmed. 
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Thomas  W.  Brents  and  Wife  v.  William  Brown  et  al. 

1,  Chakceby  JuRiBDicTioN.  Will.  Lttjatets.  Division,  If  the  pro- 
ceeds of  notes  are  bcquealhod,  and  the  legatees  ngree  to  divide  the 
notes  before  collected,  a  portion  of  which  prove  to  be  insolvent,  the 
other  legatees  will  be  required  to  refund  to  the  legatee  receiving  the 
insolvent  notes,  their  ratable  part  of  the  same. 

2.  Same.  Mistake,  Fraud,  If,  at  the  time  said  notes  are  divided, 
the  parties  are  of  opinion  they  are  all  good,  and  it  turns  out  to  be 
otherwise,  the  loss  is  the  result  of  a  mistake,  from  which  the  other 
legatees  derived  a  benefit,  and  a  Court  of  Equity  will  grant  relief, 
although  no  fraud  intervened. 


FROM   BEDFORD. 


Chancellor  Ridlbt  pronounced  a  decree  for  the  defe&danti 
at  the  August  Term,  1859,  from  which  the  complainants  ap 
pealed. 

E.  A.  Kebble,  for  the  complainants. 

WiSENER  and  E.  k  H.  Cooper,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant,  Elisabeth  Brents,  prior  to  the  marriage 
with  her  co-complainant,  in  December,  1857,  was  the  widow 
of  one  Benjamin  Brown,  who  died  in  the  early  part  of  that 
year,  in  Bedford  county. 

Said  Brown  was  possessed  of  a  large  estate,  which  he 
disposed  of  by  his  last  will  and  testament,  consisting  in 
part,  of  notes  and  obligations  for  the  payment  of  money 
due  to  him,  to  the  amount  of  about  thirty  thousand  dollars, 
in  regard  to  which  the  will  contains  the  following  provision: 
*^  The  balance  of  my  estate,  either  money  on  hand,  or  noteSy 
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or  obligations  for  money,  when  it  is  collected,  I  want  the  same 
to  be  equally  divided  between  my  daughter,  Emeline  Norvill, 
and  my  wife,  and  my  sons,  Henry,  William,  Spencer  and  John, 
this  clause  of  my  will  is  only  to  include  money,  or  notes,  when 
collected." 

The  executors,  after  their  qualification,  were  desirous  to 
avoid  the  responsibility  of  collecting  the  notes,  and  thought 
it  best  for  the  several  legatees,  all  of  whom  were  of  full  age 
and  free  from  disability,  that  they  should  be  divided  out 
amongst  them,  so  that  each  one  might  see  to  the  collection  of 
his  own  share  of  the  notes ;  and  this  arrangement  was  pro- 
posed by  the  executors,  and  assented  to  by  all  the  legatees ; 
and  in  pursuance  thereof,  an  equal  division  was  made  between 
them  of  the  notes,  all  of  which,  thus  divided,  were  believed  to 
be  good  at  that  time. 

It  turned  out,  however,  not  long  after,  that  certain  of  the 
notes  allotted  to  the  widow  were  worthless,  owing  to  the  fail- 
ure of  the  makers.  It  is  admitted  by  the  executor,  Wisener, 
who  proposed  and  carried  into  effect  this  arrangement,  and 
who  seems  to  have  acted  in  the  whole  matter  with  the  utmost 
fairness  and  good  faith,  that  he  represented  to  the  widow, 
that  the  notes  which  proved  to  be  of  no  value,  were  perfectly 
good,  and  he  then  so  believed.  But  there  is  some  testimony 
tending  to  show,  that  the  other  executor,  Brown,  who  was  one 
of  the  legatees,  was  aware,  before  the  death  of  the  testator, 
that  the  makers  of  said  notes  were  thought  to  be  of  doubtful 
solvency. 

One  of  the  objects  of  the  present  bill,  to  which  the  execu- 
tors and  all  the  other  legatees  are  parties,  is  to  recovet  the 
amount  of  said  notes,  being  about  the  sum  of  $1000.  This 
relief  was  refused  by  the  Chancellor. 

We  think  the  decree  is  erroneous  in  every  aspect  of  the 
case.  Upon  the  plainest  principles  of  equity,  the  other  lega- 
tees, who,  by  reason  of  the  widow's  acceptance  of  these  worth- 
leas  notes,  have  received  more  than  their  just  proportion  of 
the  fund,  are  bound  to  refund  to  her. 

Admitting,  as  the  decree  of  the  Chancellor  assumes,  that 
86 
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there  was  no  fraud  in  the  transaction  ;  still,  the  widow's  claim 
to  relief  is  clear,  on  the  ground  of  mutual  mistake.  The 
proof  places  it  beyond  all  question,  that  the  notes  were  re- 
ceived bj  the  complainant  on  the  faith  of  Wisener's  assurance 
that  they  were  perfectly  good ;  and  there  is  as  little  doubt 
that  the  latter  honestly  believed  the  fact  to  be  so.  And  by 
this  representation,  the  other  legatees  are  bound,  for  the 
reason  that  they  were  present  and.  assented  tacitly,  at  least, 
to  its  truth ;  and  likewise,  on  the  distinct  ground,  that,  as  a 
consequence  of  this  prejudice  to  the  rights  of  the  complain- 
ant, the  other  legatees  derived  a  direct  benefit  to  themselves. 

If  the  allegation  of  the  executor,  Brown,  in  his  answer, 
were  established  by  the  proof,  that  each  legatee,  by  the  terms  of 
the  arrangement,  was  to  take  the  notes  allotted  to  him  at  his 
own  risk,  it  would  not  affect  the  determination.  Admitting 
that  complainant  accepted  the  notes  in  question  under  such  an 
agreement,  she  was  induced  to  do  so  by  the  representation  of 
the  executor,  who  stood  in  the  relation  of  trustee ;  and  if  the 
representations  were  untrue,  she  would  not  be  bound  by  her 
assent  to  the  agreement,  whether  the  representations  were 
fraudulently  made,  or  merely  the  result  of  an  innocent  mis- 
take. 

Upon  this  point  the  decree  will  be  reversed. 

The  allegations  of  the  cross-bill  are  not  sustained,  and  the 
decree  dismissing  it  will  be  affirmed. 


Celia  Howard  et  ah  v.  John  Huffman. 

Deed.  QHUe  cannot  he  re-resied  by  surrender  of.  By  the  execotion 
and  delivery  of  a  deed,  the  title  passes,  and  the  returning  of  it  to  tbe 
vendor,  whatever  may  be  the  intention  of  the  parties,  will  not  re- 
vest the  title  in  him.    A  re-conveyance  is  indispensable. 
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Samb.  Stime.  Estoypel.  If  the  grantee  yoluntarily  destroy  or  sur- 
render the  deed,  with  the  intention  of  defeating  his  own  title,  he 
would  be  estopped  from  setting  it  up,  or  showing  i^s  contents  ly  parci 
evidence. 


FROM  FRANKLIN. 


This  cause  was  hearci  at  the  July  Term,  1859,  before 
Judge  Marchbanks. 

HicKERSON  and  Estell,  for  the  plaintiff  in  error. 

A.  S*  CoLYAR,  for  the  defendant  in  error. 

McEiNNET,  J,,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment.  Judgment  for  the 
plaintiff. 

The  Court  was  requested  by  defendant's  counsel  to  give 
the  jury  the  following  instruction,  namely:  ^^That  if  the 
deeds  from  Howard  to  Huffman  were  voluntary,  and  without 
consideration,  and  were,  in  point  of  fact  delivered  to  Huff- 
man, and,  after  such  delivery,  they  were  re-delivered  by  the 
latter  to  Howard,  and  such  re-delivery  was  intended  by  the 
parties  to  re-vest  the  title  in  him,  the  effect  thereof  would  be 
to  divest  Huffman  of  title,  and  re-vest  the  same  in  Howard/' 

The  Court  refused,  and  stated  tlie  contrary  of  this  propo- 
sition to  be  the  law.     This  was  obviously  correct. 

By  the  execution  and  delivery  of  the  deeds  in  question, 
by  Howard  to  Huffman,  the  former  divested  himself  of  the 
title,  and  the  latter  became,  thereby,  vested  with  an  inchoate 
legal  estate,  before  registration  of  the  deeds. 

By  the  mere  act  of  returning  the  deeds  to  the  vendor, 
if^hatever  may  have  been  the  intention,  no  title  could  re-vest 
in  him ;  to  effect  this,  a  re-conveyance  was  indispensable. 

It  is  well  settled  that  even  the  destruction  of  a  deed  for 
land  will  not  operate  to  re-vest  the  title  in  the  grantor. 
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It  is,  perhaps,  true,  that  the  intentional  surrender  or  can- 
iellation  of  the  deed,  made  expressly  with  a  Tiew  to  re-vest 
pe  title  in  the  grantor,  might  have  the  effect  of  a  re-convey- 
Gtnce  ;  but  this  woald  be  upon  the  principle  of  e9toppeL  The 
/grantee  having  voluntarily  destroyed  or  surrendered  the  deed, 
f  irith  the  intention  of  defeating  his  own  title,  wonld  be  estopped 
from  setting  it  up,  or  showing  its  contents  by  parol  evidence. 
4  Kent's  Com.,  196,  note  b. 

This  specific  instruction,  however,  was  not  asked  for ;  nor 
would  it  have  been  pertinent,  upon  the  proof  in  the  reeoi'd. 
Judgment  affirmed,    s/ 


H.  C.  Hurst  v.  Edmund  Word  et  ah 

Evidence.  WUntss,  compeiency  of.  Principal  and  surety.  Payment. 
The  principal  in  a  joint  and  several  bond,  or  in  a  judgment  ogainst 
9everal,  is  not  a  competent  witness,  in  behalf  of  tlie  sarety,  to  prove 
payment  of  tke  debt  or  judgment. 


TROM  BEDFORD. 

At  the  December  Term,  1858,  verdict  and  jadgment  were 
for  the  defendants,  Davidson,  J.,  presiding.  The  plaintiff 
appealed. 

£.  &  H.  Cooper,  for  the  plaintiff. 

WiSENER,  for  the  defendants. 

Carutherb,  J.,  delivered  the  opinion  of  the  Court. 


DECEMBER  TERM,  1859.  665 

H    G.  Hurst  V.  Edmund  Word  et  al. 

The  principal  question  in  this  case  is  upon  the  competency 
of  the  main  witness,  Samuel  Doak. 

In  1853,  various  judgments  were  obtained  against  Samuel 
Doak  and  Edmund  Word;  others  against  them  and  one  Hajs; 
and  others  against  Doak  and  Hays,  and  stayed  by  Word,  for  a 
considerable  amount  in  the  aggregate,  and  all  in  favor  of  the 
plaintiff.  Hurst.  Doak  and  Hays  having  left  the  country  in* 
solvent,  and  the  said  judgments  remaining  unsatisfied,  alias 
executions  were  issued  against  all  the  parties,  on  the  Ist  of 
December,  1857,  and  levied  upon  the  property  of  Word. 
Whereupon  he  applied  for  and  obtained,  by  petition  to  a 
Circuit  Judge,  writs  of  certiorari  and  9upersedea8.  The 
ground  stated  in  the  petition  is,  that  the  said  judgments  had 
all  been  paid  off  by  Doak,  the  principal,  before  he  left  the 
country.  Upon  the  trial  of  this  fact  before  the  jury,  the  de- 
position of  Doak,  who  was  the  principal  in  all  the  judgments, 
as  stated  in  the  petition,  was  offered  as  evidence.  It  was  ob- 
jected to  by  the  plaintiff,  as  inadmi&sible,  on  the  ground 
of  interest,  and  that  he  was  a  party  to  the  record.  The 
Court  overruled  the  objection,  and  permitted  it  to  be  read, 
and  there  was  a  verdict  against  the  plaintiff  upon  the  proof  of 
payment  made  by  Doak  in  his  deposition.  There  is  no  other 
evidence  on  that  point. 

The  argument  for  reversal  is,  that  there  was  error  in  the 
admission  of  Doak  as  a  witness.  That  is  the  only  question. 
He  was  a  joint  defendant  in  the  judgment  and  execution, 
which  he  was  introduced  to  prove  had  been  paid  off  and  dis- 
charged. He  is  the  party  primarily  liable.  His  being  insol- 
vent does  not  ehange  the  question.  If  the  money  be  collected 
from  the  petitioner,  Doak  would  be  liuhlo  over  to  him,  not 
only  for  the  amount  of  the  debt,  but  for  the  additional  costs 
of  this  proceeding.  In  1  Oreenleaf  *s  £v.,  sec.  395,  several 
cases  are  put  which  would  seem  to  be  decisive  of  this  question. 
^^  In  an  action  on  a  joint  and  several  bond  against  the  surety, 
he  cannot  call  the  principal  obligor  to  prove  payment  of  the 
money  by  the  latter  in  satisfaction  of  the  debt;  for  the  princi- 
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pal  has  an  interest  in  favor  of  the  suretj  to  the  extent   of 
the  costs."     5  East,  565-7,  and  2  Pickering,  304,  cited. 

We  are  referred  to  the  case  of  Barnes  v.  2>'/e?i,  9  Yer.^ 
480,  as  a  conclusire  authority  in  favor  of  the  ruling  of  the 
€ourt  in  this  case.  In  that  case,  one  of  the  principal  defend* 
ants  in  the  judgment  was  permitted  to  be  a  witness  in  favor 
of  his  stayor,  on  the  question  of  his  original  liability  as  such^ 
for  want  of  authority  on  the  part  of  the  justice  to  enter  his 
name.  This  was  quite  a  different  question.  It  was  a  matter 
of  entire  indifference  to  the  principal  whether  the  stayor  waa 
rendered  liable  or  not  on  that  ground.  But  here  the  princi- 
pal is  called  to  prove  that  his  surety  should  not  be  bound  to 
pay  the  judgment,  because  it  has  been  entirely  paid  off  and 
discharged^  as  to  all  the  defendants,  himself  included.. 

But  it  is  said  that  his  interest  is  balanced,  because,  if  the- 
surety  succeeds  on  his  proof,  he  will  still  be  liable  himself  to 
the  creditor,  upon  the  issuance  of  an  alias  e^cecution  on  the 
same  judgment;  and  if  the  surety  fails  to  be  exonerated,  but 
hat^  the  money  tO'pay,.  he  will  be  liable  to  him..  But  if  thi& 
were  so^  yet  we  have  seen  that  additional  eosts,  at  least,  would 
fall  upon  him  on  the  latter  result,  and  that  would  disqualify^ 
him.     1  Oreenleaf 's  Ev.,  39& 

But  he  is  also  a  material  party  to  the  record,  and  even  upoD 
that  ground  it  is  difficult  to  see  how  he  can  be  a  witness.  9 
Yer.,  486-5.  If  he  could  prove  payment  in  this  caee  in  favor 
of  his  surety,  then  upon  another  execution  against  him,  the 
surety,  in  like  manner,  by  proving  the  same  fact,  could  relieve 
him.    It  would  be  unsafe  to  allow  such  a  practice. 

But  could  an  alias  be  issued  against  Doak  at  all  after  the 
discharge  of  his  co-defendant?  In  that  case  how  could  the 
execution  pursue  the  judgment? 

The  judgment  will  be  reversed,  and  a  new  trial  granted^ 
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Dkposittosts.  Mat/  be  read  although  witness  in  Court.  Code,  §  3837.  If 
the  deposition  of  a  witness  is  taken,  under  section  8837  of  the  Code, 
it  may  be  read,  although  the  witness  is  present  in  Court.  If  the  op* 
posite  party  desires  a  further  examination,  he  may  introduce  the 
witness,  treating  him  as  the  witness  of  the  party  taking  the  depo- 
sition. 


FROM   WHITE. 


This  cause  was  tried  before  Judge  Fitb.  Verdict  and 
judgment  for  the  plaintiff.     The  defendant  appealed. 

COLMS,  for  the  plaintiff  in  error. 

J.  P.  Maury,  for  the  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  first  and  principal  exception  to  the  regularity  of  the 
proceedings  is  in  permitting  the  deposition  of  C.  H.  Black  to 
be  read  as  evidence  to  the  jury ;  the  ground  of  the  exception 
is^  that  Black  was  present  in  Court  at  the  time.  It  seems 
that  Black  was  a  resident  of  the  county  in  which  the  suit 
was  pending,  and  his  deposition  was  taken  some  time  preced- 
ing the  trial,  on  behalf  of  the  plaintiff,  Officer  ;  and  the  de- 
fendant, without  any  objection  on  his  part,  cross-examined. 

The  deposition,  we  infer,  was  taken  in  pursuance  of  sec. 
8837  of  the  Code,  which  provides  that  the  deposition  of  any 
person  residing  in  the  county  in  which  the  suit  is  pending, 
may  be  taken  by  either  party ;  but  secures  to  the  opposite 
party  the  right  to  summon  the  witness,  whose  deposition  may 
be  thus  taken^  and,  in  effect,  to  cross-examine  him  as  the  wit- 
ness of  the  party  taking  his  deposition. 
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This  section  of  the  Code  introduces  a  change  of  the  law, 
as  regards  taking  the  depositions  of  persons  residing  in  the 
county  in  which  the  suit  may  be  pending  ;  formerly,  the  depo- 
sitions of  witnesses  living  in  the  county  could  not  be  taken 
generally,  but  only  in  special  cases  upon  cause  shown. 

Inasmuch,  then,  as  the  deposition  was  regularly  taken,  was 
it  any  ground  of  objection  to  its  being  read,  that  the  witness 
happened  to  be  present  in  Court  at  the  time  of  the  trial  ? 
Certainly  not.  The  deposition  was  admissible  evidence  ;  and 
although  the  party  might  have  been  permitted,  in  the  discre- 
tion of  the  Court,  to  have  passed  by  the  deposition,  and  to 
examine  the  witness  on  the  trial,  yet  he  could  not  be  required 
to  do  so.  If  the  opposite  party  desired  a  fuller  examination, 
this  right  is  secured  to  him,  without  prejudice,  as  he  may  do 
so,  treating  the  witness  not  as  his  own,  but  as  the  witness  of 
the  party  taking  the  deposition. 

There  is  nothing  in  the  other  ground  insisted  on  to  justify  us 
in  disturbing  the  judgment.  It  is  true,  some  suspicions  may 
be  entertained  of  the  good  faith  of  Officer,  in  taking  up  the 
slave  ;  but  this  matter  was  left  to  the  jury,  under  proper  in- 
structions, and  it  cannot  be  said  that  tliere  is  no  evidence  to 
support  the  verdict.     Judgment  affirmed. 


R.  C.  Bandy  v.  B.  W.  Walker. 


1.  Abatemi£NT  akd  Revivor.  Special  adminisiralor.  If  a  partj  die 
intestate,  pending  a  suit,  the  County  Court  has  no  power  to  appoint  a 
special  administrator  for  the  purpose  of  prosecuting  or  defending  that 
particular  suit. 

2.  Same.  Revivor  against  heirs.  Act  of  1809,  eh.  121,  {  8.  Cbde,  { 
2819.  In  such  a  case,  if  no  person  will  administer,  the  other  party 
may  revive,  by  scire  facias^  against  the  heirs  of  the  deceased,   for 
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whom,  if  minors,  the  Court  will  appoint  a  guardian,  which  being 
done,  the  suit  may  be  prosecuted,  as  in  other  cases. 


FROM   FRANKLIN. 


The  GoHrt,  Marchbanks,  J.,  presiding,  refused  to  revive 
the  suit  in  the  name  cf  the  special  administrator,  and  the 
plaintiff  appealed. 

A.  S.  CoLYAR,  for  Bandy. 

HiCKBRSON,  Estill  and  Turney,  for  Walker. 

McKiNNKY,  J.,  delivered  the  opinion  of  the  Court. 

During  the  pendency  of  this  suit,  namely :  «t  the  March 
Term,  1858,  the  death  of  the  defendant,  Walker,  was  sug- 
gested. 

The  County  Court  of  Franklin,  oa  the  application  cf  the 
the  plaintiff,  appointed  William  G.  Brooks  '^  special  adminis- 
trator "  of  the  estate  of  the  deceased,  **for  the  purpose  of 
defending  "  this  particular  suit.  Brooks  was  brought  in,  by 
9cire  faciaify  to  show  cause  why  the  suit  should  not  be  re- 
vived  again.st  him.  The  revivor  being  objected  to,  was  re- 
fused by  the  Court ;  and  the  case  is  brought  here  upon  this 
question. 

We  are  aware  of  no  authority  for  the  appointment  of  an 
administrator  in  such  a  case.  The  exact  case  is  provided  for 
by  the  act  of  1809,  ch.  121,  sec.  3.  By  this  statute,  it  is  en- 
acted, in  substance,  that  when  a  suit  may  be  pending  against 
a  person  who  shall  die  intestate,  and  no  one  will  administer 
on  bis  estate,  the  plaintiff,  by  icire  facias^  may  revive  against 
his  heirSj  for  whom,  if  minors,  the  Court  shall  appoint  a 
guardian  to  defend  the  suit,  and  this  being  done,  ^*  the  plain- 
tiff may  prosecute  his  suit  to  judgm'^nt  and  execution,  as  in 
other  cises.'* 
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The  provision  of  the  Code,  (sec.  2849,)  is  still  broader ;  it 
authorizes  a  revivor,  in  such  cases,  by  or  against  the  heirs  of 
either  plaintiff  or  defendant,  who  may  die  pending  the  suit. 

There  is  no  error  in  the  judgment. 


John  S.  Brazelton  v.  Nashville  &  Chattanooga  Rail- 
ROAB  Company. 

Set-off.  Ad  of  1852,  ck.  259,  J  2.  Judgment  for  excels.  The  right  t<> 
a  set-off  is  incidental  to,  and  dependent  upon  the  fact  of  the  pluin- 
tiff's  having  established  a  right  of  recovery  against  the  defendant. 
If  thi8  fails,-  the  right  of  set-off  cannot  exist;  and  judgment  cannot 
be  rendered  under  tlire  act  of  1852,  for  any  excess  that  may  be  found 
in  favor  of  the  defendant. 


FROM   WARREN. 


Judge  Marchbanks  refused,  upon  the  motion  of  the  defend- 
ant, to  render  judgment  in  his  faror  for  the  excess,  and  he 
appealed. 

Petkr  Turney  and  Scurlock,  for  the  plaintiff  in  error^ 

CoLYAR  and  Estill,  for  the  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit  brought  by  the  defendant 
in  error  against  Brazelton,  in  the  Circuit  Court  of  Franklin, 
on  the  l&th  of  November,  1852,  to  recover  the  amount  of  his 
subscription  for  stock  in  the  road :  and  also  for  money  had 
and  received  to  the  use  of  the  plaintiff. 
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The  defendant  pleaded  non-assumpsit,  payment,  an<i  set-oiT. 

It  appears  that  Brazelton  was  employed  by  the  company  as 
a  contractor,  in  the  construction  of  the  road,  and  that  he  per* 
formed  a  large  amount  of  work  in  grading  the  track  of  the 
road.  While  thus  employed,  he  received  various  sums  of 
money  belonging  to  the  company,  amounting  to  a  large  sum ; 
and,  as  alleged,  exceeding  considerably  the  amount  due  to  hinx 
for  his  work  upon  the  road,  according  to  the  contract  prices. 
To  recover  which  excess  the  present  action  was  brought. 

The  defendant,  not  producing,  or  relying  upon,  the  contract 
Hnder  which  the  work  was  performed,  examined  various  wit- 
nesses to  show  the  amount  and  kinds  of  labor  done  by  him, 
and  their  estimates  of  the  reasonable  value  thereof.  This 
evidence  seems  to  have  been  offered  upon  the  assumption  that 
the  contract  under  which  the  work  was  done  had  been  ob- 
tained by  fraud  on  the  part  of  the  agent  of  the  company. 
It  does  not  seem  to  have  been  controverted,  that  according  to 
the  contract  prices,  and  the  estimates  of  the  engineer  of  the 
road,  the  defendant's  claim  for  his  work  and  labor  had  been 
satisfied,  leaving  him  indebted  to  the  company. 

The  value  of  the  defendant's  work,  according  to  the  vague 
and  general  estimates  of  his  witnesses,  very  largely  exceeded 
the  amount  to  which  he  was  entitled  by  the  terms  of  the 
contract. 

The  jury  found  against  the  plaintiff  on  the  pleas  of  non- 
assumpsit  and  payment;  and  on  the  plea  of  set-off,  they  found 
that  the  plaintiff  was  indebted  to  the  defendant  in  the  sum  of 
$4596.60. 

On  this  finding,  the  defendant,  by  his  counsel,  moved  the 
Court  to  render  judgment  against  the  plaintiff,  in  faror  of 
defendant.  The  Court  refused  the  motion.  And  upon  thiS' 
ground  an  appeal  in  error  was  prosecuted  to  this  Court. 

The  question  presented  by  counsel  is,  whether,  under  the 
act  of  1852,  ch.  259,  the  Court  possessed  the  power  or  juris- 
diction to  render  any  judgment  in  favor  of  the  defendant,  oik 
the  finding  of  the  jury;  for,  the  case  having  arisen  before 
ike  adoption  of  the  Code,  its  provisions  have  no  applieatioxu 
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The  act  of  1852,  sec.  2,  provides,  that  "  where  the  set-off 
plead  by  the  defendant,  is  found  to  exceed  the  claim  of  the 
plaintiff,  in  any  of  the  Circuit  Courts  of  this  State,  that  the 
Court  shall  give  judgment  in  favor  of  the  defendant,  for  the 
excess  of  the  said  set-off  over  the  claim  of  the  plaintiff," 

A  set-off  was  unknown  to  the  common  law;  and  the  princi- 
ple of  set-off  as  introduced  by  statute,  was  restricted  in  its 
operation  to  the  abatement  or  extinguishment  of  the  plaintiff's 
demand,  as  the  case  might  be;  it  had  no  greater  scope.  Prior 
to  the  act  of  1852,  in  original  cases  in  the  courts  of  record, 
if  the  defendant's  set-off  exceeded  the  plaintiff's  demand,  he 
was  turned  round  to  an  action  to  recover  the  excess.  This 
was  sometimes  attended  with  serious  inconvenience,  especially 
where  the  set-off  consisted  of  matter  of  account  composed  of 
numerous  items,  from  the  difficulty  of  establishing  what  par- 
ticular portions  of  the  account  were  embraced  in  the  set-off. 
To  remedy  this  difficulty,  and  others  that  may  be  imagined, 
and  likewise  to  prevent  circuity  of  action,  the  act  of  1852 
was  passed. 

But  there  is  nothing  in  the  act  from  which  it  can  fairly  be 
deduced  that  it  was  the  intention  of  the  Legislature  to  change 
the  essential  principle  of  set-off,  further  than  merely  to  invest 
the  courts  with  power  to  render  judgment  for  the  defendant, 
in  case  his  claim  exceeded  the  plaintiff's,  and  a  verdict  were 
found  in  his  favor  for  such  excess.  This  is  the  extent  of  the 
power.  The  idea  of  a  set  off,  in  a  case  where  the  plaintiff 
has  altogether  failed  to  establish  any  demand  whatever  against 
the  defendant,  is  not  to  be  found  in  the  act  of  1852.  The 
right  to  a  set-off  is  incidental  to,  and  dependent  upon  the 
fact  of  the  plaintiff's  having  established  a  right  of  recovery 
against  the  defendant;  and  if  this  fails,  the  right  of  set-off 
cannot  exist. 

Such  was  the  construction  given  to  the  act  of  1815,  ch.  53, 
in  the  case  of  Edington  v.  Pickle^  1  Sneed,  122 ;  and  the 
principle  is  the  same  in  both  cases. 

If  it  were  necessary  to  the  determination  of  the  case,  it 
might  well  admit  of  doubt  whether  the  evidence  in  support  of 
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the  set-off  was  at  all  admissible,  inasmuch  as  the  ctefend- 
ant^s  claim,  as  it  would  seem  from  this  record,  arose  out  of 
the  alleged  fraud  of  the  plaintiff;  and,  therefore,  under  any 
statute  prior  to  the  act  of  1856,  was  not  the  proper  subject  of 
a  set-off.  But  a  decision  of  this  point  is  not  called  for. 
Judgment  affirmed. 


G.  W.  BuFFORD  V.  John  Hinson. 

1  KoADS.  Change  and  acceptance  by  overseer  and  fumds.  Code^  2  1228« 
If  a  public  road  it  changed,  and  the  new  road  is  accepted  by  tbe 
overseer  and  a  majority  of  the  hands,  so  as  to  bring  the  case  within 
section  1288  of  the  Code,  the  penalty  imposed  in  the  proviotis  section 
is  remitted. 

2.  Sams.  Limitation  a»  to  recorery  of  penalty,  €hdr,  J  1237.  For  the 
penalty  given  for  the  obstruction  of  a  public  road,  by  section  1287  of 
the  Code,  there  is  a  fresh  canse  of  action  accruing  at  tbe  end  of  each 
month,  from  tbe  time  of  the  obstruction,  and  the  statute  forms  no  bar 
as  to  the  monthly  penalties  accruing  within  tweWe  months. 

a.  -  Same.  Change  and  ace^ptnnee  only  remits  the  penalty.  The  change 
and  acceptance  of  a  public  highway,  as  prescribed  by  the  Code,  does 
not  legalize  the  obstr taction,  but  only  remits  the  penalty,  leaving  the 
party  liable,  as  before,  for  a  nuisance. 


FROM   STBWART. 


At  the  July  Term,  1869,  Pepper,  J.,  presiding,  there  were 
rerdict  and  judgment  for  the  defendant.  The  plaintiff  ap- 
pealed. 

J.  E.  Rice,  for  the  plaintiff. 

Kimble,  for  the  defendant. 
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Wright,  J,,  delivered  the  opinion  of  the  Court, 

The  change  of  the  public  road  in  this  case,  by  the  defend- 
ant, is  conclusively  shown,  by  ihe  proof,  to  have  teen  for  the 
general  good,  and  that  the  new  road  was  put  upon  ground 
compatible  with  the  interest  of  the  traveling  eoniHiunity ;  and 
there  is  proof  tending  to  show  that  it  had  been  accepted  by 
the  overseer  and  a  majority  of  the  hands  of  the  old  road,  so 
as  to  bring  the  case  within  section  1288  of  the  Code.  If  so, 
the  penalty  imposed  in  the  previous  section  was  remitted ;  not 
only  in  the  future,  but  as  to  the  past.  If,  therefore,  the  Cir* 
cuit  Judge  had  confined  his  instructions  to  this  aspect  of  the 
case,  we  think  the  acquittal  of  the  defendant  would  have  been 
proper.  But  this  he  did  not  do,  but  instructed  the  jury 
that  if  the  obstruction  was  put  across  the  road  stopped  up  by 
the  fence  of  the  defendant,  more  than  twelve  months  before  the 
bringing  of  the  suit,  the  aetien  would  be  banned,  and  the  plain- 
tiff could  not  recover.  This,  we  think,  is  erroneous.  Section 
1237  of  the  Code  provides  that  no  person  shall  turn,  alter,  or 
change  a  public  road,  unless  by  order  of  the  County  Court, 
founded  on  the  report  of  a  jury,  appointed  and  sworn,  under 
the  penalty  of  five  dollars  for  each  month  such  road  remains 
turned  out  of  its  old  course ;  to  be  recovered  on  summons  be- 
fore any  magistrate,  at  the  suit  of  any  person  who  will  sue 
for  the  same. 

Now,  it  is  obvious,  from  the  language  of  this  section,  that 
there  was  a  fresh  cauze  of  action  accruing  at  the  end  of  each 
month,  from  the  time  the  road  was  turned,  so  long  as  the  ob- 
struction was  permitted  to  remain,  unless  the  new  road  were 
accepted  by  the  overseer  and  a  majority  of  the  hands  having 
charge  of  the  old  road,  as  required  in  the  subsequent  section. 
It  follows,  that  for  so  many  of  the  monthly  penalties  as  had 
accrued  within  twelve  months  before  the  institution  of  the 
suit,  the  statute  had  formed  no  bar ;  but  as  to  those  without, 
it  had. 

It  is  to  be  remembered  that  the  change  of  a  highway  and 
its  acceptance,  in  the  mode  required  in  section  12S8  of  the 
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Code,  does  not  legalize  the  obstruction  of  the  old  road,  but 
only  remits  the  penalty ;  leaving  the  party  liable,  as  before, 
for  the  nuisance — the  alteration  never  having  been  sanctioned 
by  the  County  Court.  This  was  held  in  Blackmore  v.  Penny 
4  Sneed,  447. 

For  the  error  aforesaid  in  the  charge,  we  reverse  the  judg- 
ment of  the  Circuit  Court,  and  remand  the  cause  for  a  new 
trial. 


HcLLMAN,  Brothers  v.  Wiley  Htckerson,  Ex'r.,  &c. 

1.  ;SciRE  FACIAS.  Administraiori  and  Executors.  Cacfe.  {{  2271,  2272. 
Practice.  On  the  return  of  a  justice's  execution  against  an  executor 
or  ftdministrntor,  **  no  property  found,"  the  justice,  on  suggestion 
and  application  of  the  plaintiff,  his  agent  or  attorney,  shall  return 
the  papers  to  the  next  Circuit  Court  of  his  county.  And  upon  said 
papers  scire  faciaa  shall  he  issued,  and  all  other  proceedings  he  had 
for  the  satibfaction  of  such  judgment,  either  out  of  the  goods  and 
chattels,  lands  and  tenements,  of  the  defendant,  in  case  he  has  wasted 
the  assets,  or  out  of  the  real  estate  of  the  deceased. 

2.  Same.  Same.  Devastavit  Debt.  Practice.  "Whpn  an  executor  or 
administrator  has  heen  guilty  of  a  devastavit,  he  may  he  rendered  per- 
sonally liable,  either  by  an  action  of  debt  on  the  judgment,  alleging 
a  mismanagement  or  wasting  of  the  assets,  in  the  declaration,  or  by 
scire  facias,  suggesting  a  devastavit  of  record  and  obtaining  an  order 
for  the  issuance  of  the  writ. 

8.  Same.  SattM/aetionout  of  thereat  estate.  Heirs.  Practice.  If  it  is 
desired  to  obtain  satisfaction  out  of  the  real  estate  descended  to  the 
heirs,  a  suggestion  must  be  made  upon  the  record  of  the  fact  that  real 
estate  has  descended  to  the  heirs,  as  a  necessary  foundation  for  a  scire 
facias  against  them.  The  clerk  has  no  power  to  issue  the  writ  in  va- 
cation. 


FROM  C0*TBB. 


The  demurrer  to  the  Bcire  facias  was  sustained  by  Judge 
Mabchbanks,  and  the  plaintiffs  appealed. 
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Davidson,  for  the  plaintiffs. 

HiCKERSOJ?,  for  the  defendants. 

McKiNNET,  J.,  delivered  the  opinion  of  the  Court. 

This  was  a  scire  facias  against  the  defendant,  as  executor 
of  Leander  Hickerson,  to  show  cause  why  the  plaintiffs  should 
not  have  execution  de  bonis  propiis.  There  was  a  demurrer 
to  the  scire  faciaSy  which  was  sustained. 

The  plaintiffs  recovered  judgment  against  the  defendant  as 
executor,  before  a  justice,  on  the  11th  of  January,  1859,  for 
$286.88.  Execution  issued  thereon,  and  was  returned  no 
property  of  the  testator's  estate  in  the  hands  of  the  defend- 
ant to  be  found.  And,  thereupon,  the  execution  and  papers 
in  the  case  were  returned  by  the  justice  into  the  office  of  the 
Circuit  Court ;  and  the  clerk,  in  vacation^  issued  a  writ  of 
scire  facias  thereon,  commanding  the  defendant  to  appear  at 
the  next  term  of  the  Circuit  Court,  to  show  cause  "  why  exe- 
cution should  not  issue  against  his  own  proper  goods  and 
chattels,"  &c. 

This  proceeding  was  instituted  under  the  Code,  sees.  2271, 
2272,  which  are  simply  a  re-enactment  of  the  act  of  1822, 
ch.  43,  sec.  1. 

The  mode  of  proceeding  prescribed  is,  that,  on  the  return 
of  the  justice's  execution  against  an  executor  or  administrator, 
"no  property  found,"  the  justice,  "on  suggestion  and  appli- 
cation of  the  plaintiff,  his  agent  or  attorney,  shall  return  the 
papers  to  the  next  Circuit  Court  of  his  county."  And  '*upon 
said  papers,  scire  facias  shall  be  issued,  and  all  other  proceed- 
ings be  had  for  the  satisfaction  of  such  judgment,  either  oat 
of  the  goods  and  chattels,  lands  and  tenements  of  the  de- 
fendant, in  case  he  has  wasted  the  assets ;  or,  out  of  the  real 
estate  of  the  deceased." 

These  provisions  of  the  Code,  place  a  justice's  judgment  on 
the  same  footing  with  the  judgment  of  the  Circuit  Court,  aa 
respects  the  modes  of  proceeding  to  obtain  satisfaction. 
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When  an  executor  or  administrator  has  he?n  guilty  of  a 
devadavit,  tliere  are  two  modes  of  proceeding  to  render  him 
personally  liable  to  the  satisfaction  of  the  judgment  obtained 
against  him  in  his  representative  character  ;  the  one  by  an 
action  of  debt  on  the  judgment,  and  the  other  by  scire  facian 
founded  thereon-  Tliesc  remedies  arc  concurrent.  The 
foundation  of  eack  is  a  devasfavit  committed  by  the  personal 
representative  ;  and  without  the  suggestion  of  a  devastavit^ 
neither  remedy  can  be  maintained.  If  an  action  of  debt  bo 
resorted  to,  the  dechiration  must  distinctly  allege  a  misman- 
agement or  wasting  of  the  assets  by  the  defendant.  But  if 
the  more  summary  remedy  by  scire  facias  be  adopted,  a  sug- 
gestion  of  the  devastavit  must  first  be  made  of  record,  as  the 
ground  for  issuing  the  writ ;  for  a  scire /mnas  most  be  based 
uix)n  some  matter  of  record.  So  if  the  plea  of  fully  admin- 
istered shall  have  been  found  for  tiie  personal  representative, 
and  it  is  desired  to  obtain  satisfaction  out  of  real  estate 
descended  to  the  heirs,  a  suggestion  must  be  made  upon  the 
record,  of  the  fact  that  real  estate  lias  degcended  to  the  heirs 
ap  a  necessary  foundation  for  a  scire  facias  against  them. 

From  these  principles  it  is  clear  that  the  proceeding  in 
this  case  is  irregular  and  void.  The  clerk  had  no  power  or 
authority  to  issue  the  writ.  Its  issuance  is  a  judicial  act,  based 
upon  a  suggestion  made  of  record,  and  it  must  be  awarded  by 
the  Court. 

The  demurrer  to  the  'scire  facias  was,  therefore,  properly 
sustained. 

Judgment  affirmed. 
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Alley  et  al.  v.  James  T.  Coxnell  d  al. 

1.  Fbaudulent  CoNTETANCKS.  Fraud  in  Utw^  ond  fraud  in  fact.  Effect 
of.  A  conyeyance  fraudulent  in  faet^  is  absolutelj  Toid,  and  is  not 
permitted  to  stand  as  a  security  for  any  purpose  of  reimbursement  or 
indemnity;  but  it  is  otherwise  with  a  deed  obtained  under  tutpieicut 
circumstances,  or  which  is  only  con  struct  i  rely  ft-andulent. 

2.  Samr  Same.  Repayment  of  purchase  money.  Lien.  If  the  deed  b« 
void  for  fraud  in  fact,  the  creditor  is  entitled  to  avoid  it  without 
repayment  to  the  fraudulent  purchaser,  of  th<-  purchase  money.  Bat 
where  it  is  only  fraudulent  by  construction  of  law,  the  purchaser  will 
be  protected  to  the  extent  of  refunding  his  purchase  money,  or  allow- 
ing the  couTeyance  to  stand  as  a  security  for  it. 

8.  Same.  Suspicion.  Onus  of  proof .  If  the  consideration  of  a  deed  i> 
impeached  by  the  bill,  and  the  circumstances,  though  insufficient  to 
establish  that  it  is  actually  nnfoundi'd,  are  sufficient  to  cast  strong 
suspicion  upon  it,  it  is  incumbent  on  the  purchaser  to  establish  the 
consideration  by  satisfactory  proof. 

4.  Same.  Same.  Satne.  Payment.  Presumption.  If  the  fact  Is  proved 
that  the  consideration  was  pnid,  the  presumption  of  law,  in  the  ab- 
sence of  contradictory  proof,  is,  that  the  money  belonged  to  the 
purchaser. 

5.  Samk.  Consideration  paid.  Appropriation  of  same.  When  th*'  con- 
sideration of  a  conveyance  is  paid  the  purchaser  is  not  chargeable 
with  the  duty  of  seeing  to  its  appropriation.  If  therefore,  the  money 
paid  be  misapplied,  it  docs  not  invalidate  the  conveyance. 

6.  Same.  Deed.  Inadequacy  of  consideration.  Chancery.  A  deed,  with  • 
small  consideration,  connected  with  other  inequitable  circumstances, 
will  be  set  aside  in  equity-,  in  favor  of  a  creditor,  so  far  as  to  let  in  his 
debt ;  and  a  sale  ol  the  land  will  be  decreed,  unless  the  conveyee 
will  advance  the  difference  in  amount  between  the  sum  paid  and  the 
fair  value  of  the  land,  to  be  ascertained  in  home  satisfactory  mode. 


PROM   ROBERTSON. 


The  bills  were  dismissed  by  the  Chancellor,  and  the  com- 
plainants appealed. 
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HousK,  Shackleford,  Lowe,  and  Benton,  for  the  com- 
plainnnts. 

RoBB  &  Bailet,  Garner,  and  Mulloy,  for  the  defendants. 
McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainants  are  creditors  of  James  T.  Connell. 
They  seek,  by  the  several  bills  consolidated  in  this  record, 
to  set  aside  certain  conveyances,  alleged  to  be  fraudulent, 
made  by. said  Council,  and  to  l^c  let  in  to  have  satisfaction 
of  their  respective  debts  out  of  the  property  thus  conveyed. 

The  several  bills  were  dismissed  by  the  Chancellor. 

It  appears  that  on  the  12th  day  of  June,  1856,  James  T. 
Connell,  being  in  a  very  embarrassed  and  failing  condition, 
made  an  assignment  for  the  benefit  of  certain  of  his  creditors, 
of  thirteen  slaves,  and  other  personal  property.  At  the  same 
time,  he  made  an  absolute  sale  and  conveyance  of  five  slaves 
to  his  brother-in-law,  William  6.  Logan,  who  was  not  then 
of  full  age,  for  the  consideration  of  $2000.00.  And  on  the 
same  occasion,  he  made  an  absolute  sale  and  conveyance,  to 
his  mother,  of  his  remainder  interest  in  a  tract  of  land  of 
198  acres  (in  which  his  mother  had  a  dower  estate)  at  the 
price  of  $7.50  per  acre,  and  likewise  of  his  individual  moiety 
of  another  tract  of  land,  of  383  acres,  at  the  price  of  $15.00 
per  acre, 

These  several  conveyances  are  impeached  for  fraud,  and 
are  sought  to  be  avoided. 

As  regards  the  assignment  for  the  benefit  of  creditors,  and 
the  conveyance  of  the  five  slaves  to  Logan,  we  need  only 
remark  that,  upon  a  view  of  all  the  facts,  we  are  of  opinion 
that  the  complainants  arc  not  entitled  to  any  relief;  and  thus 
far  the  decree  of  the  Chancellor  will  be  aflBrmed. 

It  remaioB  to  be  considered  whether  the  complainants  are 
entitled  to  any  relief  as  i-espects  the  conveyance  to  Mrs.  Con- 
nell of  the  real  estate. 

The  proof  shows  that  at  the  time  of  the  conveyance,  or 
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Immediately  precediiig^its  execution,  and  as  part  of  the  same 
entire  transaction,  a  settlement  of  accounts  was  made  between 
James  T.  Connell  and  his  mother,  according  to  which  there 
was  due  from  the  former  to  the  latter  the  sum  of  $1575.00. 
Tlie  aggregate  price  of  tlie  land,  as  estimated  by  the  partie5, 
was  $3616.00.  This  was  liquidated  as  follows:  A  ci-edit 
was  allowed  for  the  sum  of  $1575.00,  assumed  to  lie  due  to 
Mrs.  Connell  from  her  son:  a  cash  payment  was  made  at  the 
time,  of  $1413.85,  leaving  a  balance  of  the-  consideration 
money  of  $626.15,  for  which  Mrs.  Connell  executed  a  note, 
due  one  day  after  date,  payable  to  her  son,  and  which  the 
proof  shows  she  afterward's  paid. 

It  is  alleged  that  this  demand  of  Mrs.  Connell  against  her 
son  was  unfounded  and  fabi-icated  for  the  occasion.  The 
answer  of  Mrs.  Connell  asserts,  in  stroirg  terms,  that  it  wa? 
a  just  debt?  and  the  case  as  to  this  matter  stand's  upon  the  bill 
and  answer  ;  there  is  no  proof  upon  the  subject  either  way. 

A  copy  of  the  statement  of  the  account,  made  out  at  the 
time  of  the  execution  of  the  conveyance,  is  exhibited  by  Mi-s. 
Connell  with  her  answer.  It  is  made  up  of  various  items^ 
for  money  loaned  at  diflferent  times,  hire  of  slaves,  horses, 
males,  and  grain,  »11  of  which  are  without  date. 

This  account,  upon  rts  face,  is  suspieioui?,  and  the  time  and 
eircumstances  of  its  settlement  tend  to  strengtlicn  suspicion 
of  its  fairness.  We  by  no  mea»ns  assume  tliat  the  claim  is 
positively  fraudulent  or  unfounded.  This  is  not  necessary  to 
Ije  assumed,  in  the  view  we  have  taken  of  the  case.  The 
justice  of  the  claim  being  impeaclied  by  the  bill,  and  the  cir. 
cumstances — though  insuflScient  to  establish  that  it  is  actually 
unfounded — yet,  being  at  least  suflBcient  to  cast  strong  suspi- 
cion over  it,  it  was  incumbent  upon  Mrs.  Connnell  to  establish 
its  justice  by  satisfactory  proof.  6  Humph.,  158*  And  from 
the  character  of  the  account,  it  would  seem  that  the  items, 
if  just,  were  susceptible  of  proof,  without  any  reqairement 
either  impossible  or  unreasonable  in  itself,  to  some  extent  at 
least. 

So  far,  then,  as  this  part  of  the  consideration  is  concerned, 
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we  think  thei-c  is  an  entire  failure  of  proof  to  support  th« 
conveyance. 

It  is  further  altcj^ed  in  the  bill  that  the  money  passed  from 
Mrs.  Connell  td  ker  son,  as  part  of  tlie  consideration  of  tlic 
conveyance,  was  not  her  money;  that  it  was  either  the  money 
of  her  sen  placed  in  her  hands  previously  for  the  purpose  of 
givin^r  color  to  the  transaction,  or  money  borrowed  for  that 
purpose,  and  restored  again  to  tlie  proper  owner  after  the 
occasion  liad  passed.  The  answer  contains  a  very  emphatic 
denial  of  this  diarge,  and  a  positive  asseveration  of  the  fact 
thutlhe  money  vrixH  her  own.  The  proof  makes  it  more  than 
|)robablo  that  the  money  could  not  have  been  furnished  by 
di<$  .itw,  Aud  tliere  h  uo  juist  fouudutiofi  for  the  nsmimption 
that  it  was  Ijorrowcd  from  any  one  ;  and,  although  Mrs.  Cou- 
ncil/aih?  ta  arctiunt  satisfactorily  for  tlie  possession  of  so  lai-gc 
ail  auiftuut  of  money,  and  notwithstanding  the  proof  of  tlic 
complainants  leaves  this  point  invoked  in  something  of  ob. 
scurity  and  mystery,  yet  the  fact  is  fully  proved  that  she  did 
pay  the  money,  and  the  presumption  of  law,  in  the  absence  of 
conntervailing  proof,  is  that  it  was  her  own  ;  and  in  view 
of  all  the  evidence,  we  do  not  feci  warranted  in  saying  that 
this  presumption  is  repelled.  Giving  to  the  opposing  jx-oof 
of  the  conipbinants  all  the  force  to  wiiich  it  is  properly  en. 
titled,  we  arc  still  constrained  to  admit  that  the  money  may 
have  actually  belonged  to  her.  Such  is  our  conclusion  as  to 
the  sum  of  $1413.85,  paid  down,  as  well  as  to  the  sum  of 
4^26.15  paid  afterwards. 

What  appropriation  James  T.  Connell  may  have  made  of 
this  money,  is  an  irrelevant  inquiry,  in  the  present  case,  as 
Mrs.  Connell  was  not,  in  law,  chargeable  with  the  duty  of 
seeing  to  its  appropriation. 

It  is  further  alleged  that  the  prices  at  which  the  lands 
were  sold  to  Mrs.  Connell,  were  scarcely  half  the  fair  value. 
The  weight  of  the  proof  establishes,  as  it  seems  to  us,  that 
the  sale  was  at  an  under  value  so  considerable  as,  upon  that 
ground,  in  connection  with  the  fact  as  to  the  credit  of  $1575.00 
allowed  Mrs.  Connell,  and  other  suspicious  circumstances  at- 
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teiidinj^  the  transaction,  to  demand  the  interposition  of  a  court 
of  equity.  Tiie  principle  upon  which  a  court  of  eqwitj  in- 
terferes in  such  a  case,  is  illustrated  by  the  case  of  Boyd  v. 
Ihinlapj  1  Jolm,  ch.  R.  479,  and  the  doctrine  is  well  sustained 
both  on  principle  and  authority. 

A  just  discrimination  is  made  between  actual,  intentional 
fraud  and  coustructiTC  fraud,  or  fraud  in  law.  A  conreyance 
fraudulent  in  fact  is  absolutely  Toid,  and  is  BOt  permitted  to 
stand  as  a  security  for  any  purpose  of  reimborsement  or  in- 
demnity ;  but  it  is  otherwise  with  a  deed  obtained  under 
suspicious  circumstances,  or  which  is  only  constrnctiyely 
fraudulent.    Ibid.  482. 

If  the  deed  be  void  for  fraud  in  fact,  the  creditor  is  entitled 
to  avoid  it  without  repayment,  to  the  fraudulent  purchaser^of 
the  purchase  money.  But  where  it  is  only  fraudulent  by 
construction  of  law,  the  purchaser  will  be  protected  to  the 
extent  of  refunding  his  purchase  money,  or  allowing  the  con- 
veyance to  stand  as  a  security  for  it.  In  tlie  language  of 
Chancellor  Kent,  in  the  case  referred  to,  "  Nothing  can  be 
more  equitable  than  this  mode  of  dealing  with  these  convey- 
ances of  such  indecisive  and  dubious  aspect,  that  they  cannot 
either  be  entirely  suppressed  or  entirely  supported  with  satis- 
faction and  safety."  This  principle  has  been  applied  to  the 
case  of  a  purchaser  at  a  great  undervalue,  connected  with 
other  inequitable  or  suspicious  circumstances.  Ibid.  482,  and 
cases  there  cited.  So  a  deed,  with  a  small  consideration,  was 
set  aside  in  equity,  in  favor  of  a  creditor,  so  far  a»  to  let  lu 
his  debt.  Lord  Hardwick  held  that  the  creditor  was  entitled 
to  this  relief,  whether  he  could  or  could  not  havesct  aside  the 
deed  at  law.     2  Yes.,  61 ;  Id.  516;  1  Vern.,  465. 

This  doctrine  we  think  applies  to  the  present  case. 

Tiie  inadequacy  of  the  consideration — taking  into  view  the 
under  value  at  which  the  lands  were  estimated,  and  the  ab- 
sence of  proof  of  Mrs  Conneirs  account  whicli  was  admitted 
in  part  discharge  of  the  purchase  money,  and  other  circum- 
stances of  a  suspicious  nature  surrounding  the  transaction — 
forbids  that  the  transaction  should  be  permitted  to  stand  as 
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an  absolute  conreyancc  of  the  lands.  But  yet,  inasmuch  as 
the  proof,  when  all  the  circumstances  are  properly  consideredi 
fails  to  establish  actual  fraud,  and  the  motives  which  proba- 
bly led  to  the  sale  and  purcliase  of  the  lands  being  compatible 
with  the  absence  of  any  positive  inteutiou  or  purpose,  on  the 
part  of  either,  to  defraud  the  creditors  of  James  T.  Conneli, 
and  the  fact  being  sufficiently  established  that  Mrs.  Connell 
really  did  advance  a  large  sum  of  money  upon  the  faith  of 
the  conveyance,  we  think  it  clear  that  the  deed  sliould  be 
permitted  to  stand  as  a  security  for  the  purpose  of  reimburse- 
ment and  indemnity  to  her,  to  the  extent  of  tiie  money  really 
advanced  by  her,  and  likewise  to  the  extent  of  her  account 
against  James  T.  Connell  so  fur  as  she  may  be  able  to  estab- 
lish, by  satisfactory  proof,  that  the  same  was  an  cxi^tmg.bona 
fide  debt  due  to  her  from  her  son,  at  the  time  of  the  con\eyance. 

The  cause  will  bo  remanded,  to  aflford  Mrs.  Connell  oppor- 
tunity to  establish  lier  account ;  upon  this  being  done,  a  sale 
of  the  lands  will  be  decreed,  unless  Mrs.  Connell  will  advance 
the  difference  in  amount  between  the  sum  which  shall  be 
found  to  have  been  paid  by  her  and  the  fair  value  of  the  land, 
provided  such  value  may  be  ascertained  in  any  satisfactory 
mode,  otherwise  than  by  a  sale. 

The  decree  will  be  reversed  thus  far. 


G.  P.  EzELL  V.  The  Justices    op  Giles  County. 

1,  CocMTT  Court,  Potter  e/ Quorum  (hurt.  A  County  Court  composed 
of  Ihree  or  more  Justices,  has  power  to  transact  all  I  he  ordinary 
Inurineu  of  the  count/,  among  which  i^  classed  the  collection  of  debts 
and  claims  due  it. 

2.  Same.     Seune.    AU&rneifs.     Rule  upon/or  authority  to  sue.    In  matters 

pertaining  to  the  ordinary  bu$inett  of  the  county,  suits  may  be  author- 
ixed  by  an  order  of  the  County  Court,  composed  of  three  Justices  *, 
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and  such  order  will  be  sufficient  in  discharge  of  a  rule  upon  the 
attorney  of  the  county  to  show  his  authority. 

3.  Same.  Comviitsioners.  ^c^  o/"  1836,  c A.  29,  J  8.  The  act  of  1835,  cb. 
29,  sec.  8,  authorizing  the  appointment  of  commissioners  to  receiTe 
propositions  for  the  building  of  a  public  bridge  does  not  contemplate 
that  they  shall  receive  or  complete  the  conlract  for  its  construction  ; 
but,  only  that  they  shall  report  th?ir  proceedings  to  the  County 
Court  for  its  acceptance  or  rejection. 

4  Witness.  When  interest  disqualifiet.  Evidence.  If  a  witness  has  no 
more  private  or  personal  interest  in  the  subject  matter  of  the  suit,  than 
any  other  inhabitant  or  citizen  of  the  county,  he  is  competent.  In 
such  cx<e  his  interest  is  too  remote,  contingent  and  minute  to  dis- 
qualify him. 

•5.  Same.  Party  io  the  record.  Justieet -of  the  county.  Corporation.  A  snit 
by  the  Justices  of  tho  County  Court  is,  in  legal  effect,  a  suit  by  the 
county,  which  is  a  public  corporation  ;  and  it  is  this  corporation  thai 
is  the  party  to  the  record.  The  Justices  have  no  private  interest  in 
the  suit,  and  their  names  miy  be  rcjectel  as  surplusage;  and  any 
'>ne  of  the  Justices  is,  in  such  case,  a  competent  witness 

0.  Evidence.  P^ktoI  to  prove  or  supply  a  record  of  another  *Cb»rf.  In  a 
suit  ponding  in  on>j  Court  oral  evidence  is  inadmissable  to  supply  a 
a  defect  in  the  record  of  another  Court,  by  showing  that  an  opler  was 
made  or  proceeding  had  in  that  Court,  which  the  clerk  by  mistake  or 
through  negligence  or  from  other  cause,  omitted  to  enter  on  the 
record. 

7.  Same.  Same.  Witness.  Competency.  If  the  right  of  recovery  hy 
the  plaintiff  depended  upon  the  record  of  another  Court,  it  would 
be  incompetent  to  establish  such  record  by  oral  testimony;  but 
if  not,  and  ihe  defendant  relies  upon  his  release  by  the  action  of  tho 
Court,  it  is  no  ground  of  reversal,  that  a  witness  was  p.'rmiited  to 
prove  that  no  such  release  was  made;  because  this  could  be  shown 
only  by  the  record  and  the  <  vidence  did  him  no  hurt. 

8.  i'AME     Testimony  of  deceased  witnettt.    Record.   If  it  issoughtto  reverso 

t'uC  ruling  of  the  Court  below,  because  of  the  rejection  of  proof  of 
what  a  deceased  witness  swore  on  a  forme.-  trial,  it  is  necessary 
that  it  be  stated  in  the  record  what  the  tosiimony  of  the  deceased 
witness  was,  so  as  to  enable  the  Supreme  Court  to  see  that  it  was 
material  in  the  case. 

9.  Same.  Principal  trnd agent.  When  statements  qf  ayent  competent.  /?<■» 
yestcB.  If  the  statements  of  an  agent  is  a  narrative  of  his  under- 
standing of  a  past  occurrence,  after  the  transaction  has  been  executed, 
and  constitute  no  part  of  the  resgestat,  they  are  inadmissible  ajaiost 
his  principal. 
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10.  Bond.  Acceptance  of.  Presumption.  A  bond  contttining  stipulation^ 
beneficiiil  to  the  obligee,  though  delivered  to  a  stranger  to  bis  use,  in, 
until  he  reject,  the  same,  presumed  to  be  a<  cepted  by  him ;  but  the  pre 
sumption  is  otherwise,  if  the  stipulations  may  work  an  injury  to  him 

11.  Statute  nf  limitations.  Contract.  Breach^  recision  or  abandonment  o/. 
If  no  ean-e  of  action  either  for  a  breach  of  a  contract,  or  for  iUv 
money  paid  under  it,  upon  its  recision  or  abandonment  exist  until 
within  three  years  before  the  bringing  of  suit,  the  slatuto  of  limita- 
tions will  not  bar  a  recovery. 


FROM   GILES. 


This  cause  \ra.s  tried  in  the  Circuit  Court  of  Giles,  at  the 
December  Terra,  1857,  Hon.  W.  P.  JJautix,  |)rn.<i(lin«i;.  Vi'r- 
<liet  and  judgment  for  the  plaintiff.     Tlie  defendant  appealed. 

JoxKS  aiwl  W.ARD,  for  the  plaintiff  in  error. 

Walkku,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  tlie  Court. 

The  plaintiff  iu  error  undertook  to  build  a  public  brid^re  iu 
^iiles  connty,  but  failed  lo  d(«  so.  and  for  thi^<  breach  of  his 
contract  the  present  action  was  brought  and  resulted,  iu  the 
circuit  court,  in  a  verdict  and  judgment  against  him  and  he 
Jius  ap|)ealed  to  this  Court. 

A  reversal  of  the  judgment  is  claimed  upon  several  grounds 
which  we  shall  proceed  to  consider. 

The  first  error  complained  of  is,  that  the  Circuit  Judge 
refused  to  dismiss  the  suit  and  discharged  the  rule  obtained 
4ipou  the  attoruevs  of  the  plaintiff  below,  for  its  dismissal, 
for  want  of  axithority  to  prosecute  the  same. 

In  this  lie  did  not  err.  The  suit  was  authorized  by  an  order 
of  tlie  county  court  of  the  county — composed  of  twenty-four 
Justices  who  were  present — nineteen  of  whom  voted  in  favor 
of  it  and  five  against  it.  These  twenty-four  constituted  a 
majority  of  all  the  Justices  of  the  county,  but  the  nineteen 
did  not.     But  this  was  immaterial,  since  it  is  clear  that  a 
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court  composed  of  three,  or  more  Justices,  has  ample  author- 
ity to  transact  all  the  orduiary  business  of  the  county  coming 
before  it,  among  which  must  be  classed  the  collection  of 
debts  and  claims  due  it.  To  assess  a  tax,  appropriate  public 
money  and  the  like,  require,  by  the  express  provisions  of  the 
law,  the  presence  of  a  greater  number  of  Justices.  But  that 
is  not  this  case.  Louisville  dk  Nashville  R.  R.  Co.  v.  Tlie 
County  CouH  (f  Davidson  County,  et  cd,,  1  Snced,  680 — 682. 
It  is  next  insisted  the  circuit  court  erred  in  permitting  Edward 
W.  Rose  to  be  examined  as  a  witness  for  the  plaintiflf,  be- 
cause he  was  a  party  to  tlie  record  and  interested  in  the  event 
of  tlie  suit,  and  therefore  incompetent.  This  position  is 
untenable.  He  had  no  private  or  personal  interest  in  this 
fund  any  more  than  any  other  inhabitant  or  citizen  of  the 
county  ;  and  in  such  a  case  it  is  settled  in  this  State,  what- 
ever may  have  been  held  elsewhere,  that  the  witness  is 
compctent~his  interest  being  too  remote  and  contin«rent,  as 
well  as  too  minute,  to  disqualify  him.  Mayor  and  Aldermen 
of  Jomshoro^  V.  McKee,  2  Yer.,  167  ;  Qass*  heirs  v.  Gfasa" 
executors,  3  Hum.,  278,  285,  290  ;  Corwin  v.  Hait^s,  11 
Johns.,  76  ;  Bloodgood  v.  The  Overseers  of  the  Poor  of 
Jamaica,  12  do,  285.  And  as  to  the  other  ground,  he  was  no 
party  in  the  sense  to  exclude  him  as  a  witness.  To  be  sure 
he  was  a  Justice  of  the  Peace  of  Giles  county  and  the  suit  is 
in  the  name  of  himself  and  of  the  other  Justices,  who  sue  in 
that  capacity,  on  their  own  behalf,  as  well  as  on  behalf  of 
the  citizens  of  said  county.  But  in  legal  effect,  the  suit  is 
by  tlic  county  of  Giles,  which  is  a  public  corporation,  and  it 
is  this  corporation  and  not  the  Justices  of  the  Peace  or 
citizens  of  the  county,  that  is  i\\Q  party  io  the  record.  They 
have  no  private  interest  in  the  suit,  and  their  names  may  bo 
rejected  as  surplusage.  If  they  were  all  to  die  it  would  not 
abate,  and  their  iKJrsonal  representatives  could  claim  no  share 
in  it.  1  Hay w.  R.,  (Anonymous)  144,  Pdk,  Govenior,y. Plum- 
mer  et  al.,  2  Hum.,  500  ;  Maury  County  v.  Lewis  County,  1 
^waii,  236,  239,  240  ;  1  Greenl.  Ev.,  sec.  332.  Nor  do  we 
think  the  circuit  court  committed  any  error  for  which  the 
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judj^'!)ont  should  be  reversed,  if  it  be  error  at  all,  in  per- 
mitting this  witness  to  prove  that  after  the  plaintiff  became 
the  contractor  to  build  this  bridge,  he  applied,  time  and  again, 
to  the  county  court  to  have  Ivey  substituted  in  his  stead, 
which  the  court  always  refused  to  do,  and  never  did,  so  far 
as  he  knew,  receive  or  recognize  him  as  a  contractor.  This 
application  and  refusal  were  not  placed  on  record  in  tlie 
county  court  and  did  not  otherwise  appear  than  in  the  testi- 
mony of  the  witness.  It  is  true  that  in  a  suit  pending  in  one 
court,  oral  evidence  is  inadmissible  to  supply  a  defect  in  the 
record  of  anotlier  court,  by  showing  that  an  order  was  made 
or  proceeding  had  in  that  court,  which  the  clerk,  by  mistake, 
or  through  negligence,  or  from  other  cause  omitted  to  enter 
on  the  record.  The  action  of  the  county  court,  as  such,  could 
alone  be  shown  by  its  records.  2  Hum.,  390;  3  Dev.;  423,  4 
Ird.,  140.  And  if  the  right  of  the  county  to  recover  depended 
upon  such  a  record,  which  in  fact  docs  not  exist,  the  objection 
would  be  fatal.  But  it  does  not.  Its  right  is  complete,  and 
rests  entirely  upon  the  undertaking  of  Ezoll,  the  plaintiff  in 
error,  who  seeks  to  escape  liability  by  showing  \\'\^owa  re^eusCy 
and  the  acceptance  of  Ivcy  in  his  stead.  If  this  could  only 
be  done  by  a  record  from  the  county  court  to  that  effect,  tlicn 
the  testimony  did  him  no  hurt,  as  it  is  not  pretended  that 
any  such  record  exists.  If,  on  the  other  hand,  it  could 
be  shown  by  proof  in  pais, ov  be  implied  from  circumstances, 
as  seems  to  be  supj>osed  by  his  counsel,  in  argument,  then 
the  evidence  was  admissible  as  going  to  show  that  no  such 
release,  or  substitution,  ever  took  place.  Angell  &  Ames  on 
Corporations,  (edition  of  1832)  163-4.  So  that  whichsoever 
way  we  take  it,  no  reversal  can  grow  out  of  it. 

The  next  assignment  of  error  arises  from  the  rejection  of 
the  evidence  of  Samuel  T.  Anderson,  who  was  offered  as  a 
witness  for  the  defendant  below.  He  had  been  present  in 
Jihc  circuit  court  upon  the  trial  of  the  suit  in  the  name  of  the 
State  of  Tennessee,  for  the  use  of  Giles  county  v.  Ivey  and 
Herbert,  and  had  heard  Edward  D.  Jones  and  Amosa  Ezcll, 
both  of  whom  had  since  died,  testify  in  that  suit;  and  it  was 
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proposed  to  prove  by  him  in  this  suit  the  suh=:tauce  of  their 
testimony,  which  tlie  circuit  court  refused  to  allow.  For  this 
action  of  the  circuit  Judge,  as  the  question  is  presented  to 
us  in  this  record,  we  cannot  reverse ;  because  if  there  were 
n<»  other  difficulties  in  the  way  (and  we  think  there  are 
oilicrs)it  is  enough  that  it  is  not  stated,  or  shown  lohat  their 
tediraomj  was,  so  as  to  -enable  tliis  Court  to  see  that  it  was 
material  in  the  case,  and  without  which  the  circuit  Judge 
cannot  be  put  in  error.  We  cannot  look  to  the  answer  of 
Edward  D,  Jones  to  the  bill  in  chancery  of  Willis  Ham- 
monds to  discover  the  materiality  of  his  evidence,  since  Uierc 
is  110  intimation  in  this  record  that  tliut  answer  contains  any 
thjiag  stated  by  him  in  hij?  testimony  wlieu  examined  as  a 
wit nesri.  It  may  or  miy  not  have  done  so.  We  cann<it 
affirm  the  existence  of  error  in  a  judgment  upon  conjecture, 
or  suppose  tiiat  the  circuit  Judge  rojoctcd  niAterial  ami 
ccnnptttcnt  proof.  For  aught  that  appears,  Anderson's  evi- 
dence was  wholly  immaterial  and  of  no  value  In  the  case, 
and  «pon  well  settled  law,  we  arc  boumi  so  to  presume. 

It  is  also  very  plain  that  the  circuit  Judge  did  not  err  in 
refusing  to  allow  the  answer  in  chancery  of  Edward  i), 
Jones  to  go  to  the  jurj  as  evidence.  Even  if  he  had  been 
the  agent  of  the  county,  or  of  the  county  court,  to  ac32pt  tlic 
bond  from  Ivey  and  release  EzeU,  still  the  answer  was  but  a 
narrative  of  his  undsrstaidin;/  of  a  past  o:y:Hrre)ic3,  after  the 
transaction,  whatever  it  was,  had  been  executed,  and  there- 
fore constituted  no  part  of  the  rev  gestce,  and  upon  well 
settled  rules,  was  inadmissible  against  his  principal.  And 
if  it  had  been  shown  that  the  bond  of  Ivey  had  been  entrusted 
to  him,  either  as  derk  or  ajent,  by  the  coindy  court  for  safe 
keeping,  and  we  were  relieved  of  the  diflSculty  of  its  being 
a  mere  narrative  of  a  past  transaction,  still  his  answer,  or 
statement  could  not  be  received  as  proof  of  the  a/^ceptance, 
by  the  county  court,  of  the  bond  from  Ivey,  nor  of  any  other 
agreement  between  the  plaintiflF  and  defendant  respecting 
the  subject ;  because  the  res  gestce  consisted  in  the  fact  of  tiic 
custody  of  the  bond,  and  its  nature,  and  on  these  points  only 
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couUI  Ills  statements  or  declarations  be  identified  witli  tliose 
of  Ills  principal.  1  Greenl.  Ev.,  sections  110,  111,  113,  114, 
332.  FariHe  ▼.  HaMirigs,  10  Yes.,  124.  But  he  was  not  the 
a)rent  of  the  county  court  for  any  purpose  whatevei*.  He 
was  only  its  clerk,  and  acted  simply  in  the  discharge  of  what 
he  supposed  to  be  his  official  duty,  and  he  so  states  in  his 
answer.  He  had  no  authority  to  accept  the  l»ond  of  Ivey,  or 
to  release  Ezcll  ;  nor  could  he,  in  any  way,  make  agreements 
or  contracts  binding  upon  the  county.  State  v.  Shirley,  1 
Ird.,  603.  Nor  have  we  been  able,  after  a  careful  examina- 
tion of  this  record,  to  arrive  at  the  conclusion  that  tlie  verdict 
of  the  jury  is  unsupported  by  the  evidence;  or  that  the  charge 
of  his  Honor,  the  circuit  Judge,  contains  any  error  available 
to  Ezell.  On  the  contrary,  we  arc  satisfied  that  he  became 
tlie  contractor  to  build  this  bridge,  and  that  Ivey  was  but  a 
sub-contractor  for  him,  and  that  the  county  court  never  did 
accept  the  bond  of  the  latter,  or  release  the  former,  and  that 
he  did  not,  himself,  so  regard  it.  The  taking  of  the  bond  of 
Ivey  and  the  subsequent  suit  upon  it  against  him  and  Her- 
bert, must  be  treated  as  the  acts  of  Ezcll  for  his  own  security, 
and  not  as  things  in  any  way  affecting  the  county.  The  act 
of  1835,  ch.  29,  sec.  3.  authorizing  the  appointment  of  com- 
missioners to  yqqq'wq  pwpy^itiom  for  the  building  of  a  public 
bridge,  docs  not  contemplate  that  they  shall  receive  or 
complete  the  contract  for  its  construction ;  but  only  that 
they  shall  report  their  proceedings  to  the  county  court,  and 
that  the  Couii  may  receive  and  accept  of  such  proposition, 
as  to  it  shall  seem  best ;  and  shall  close  the  contiact  for  the 
bridge,  and  have  the  work  exec^ited.  But  if  this  were  not 
so,  and  it  shall  be  regarded  that  the  commissioners  took  the 
bond  of  Ivey  and  intended  thereby  to  discharge  Ezell,  yet  it 
is  clear  here  that  at  the  time  of  doing  so  they  yr^va  functus 
officio  and  had  no  authority  over  the  subject,  and  that  the 
circuit  Judge  did  right  in  so  instructing  the  jury.  Besides, 
as  a  matter  of  fact,  it  may  very  well  be  questioned  whether 
the  commissioners  intended  to  release  Ezcll  and  substitute 
Ivey.     We  have  seen  that  the  record  does  not  warrant  the 
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conclusion  that  he.  liimself,  so  regarded  it.  And  one  of  the 
most  intelligent  witnesses  in  his  behalf — himself  a  commis- 
sioner— says  his  relonso  was  not  ov'^n  hinted  at,  thoujrh  some 
of  the  commisrjionors  sn|)f»oscd  the  bond  of  Ivey  did  have 
that  effect.  But  the  burthen  of  proof  as  to  this  substitution 
and  release  was  upon  t'lo  plaintiff  in  crn>.\  and  they  could 
not  bo  established  witliout  clear  evidence  of  an  intention  to 
that  effect,  which  does  not  exist  here.  If  the  bond  were 
merely  intended  for  his  protection,  or  as  an  additional  security 
for  the  construction  of  the  bridge,  it  could  have  no  such 
consequence,  even  if  the  authority  of  the  commissioners  to 
take  It  were  conceded.  Day  et  aL  v.  Seal  and  Seal,  14 
Johns.  R.,404.  The  suit  upon  this  bond  did  notoriginato  with 
the  county  court,  and  the  jury  were  warranted  in  their  verJict, 
that  it  had  never  been  sanctioned  by  the  proper  authorities 
of  the  county.  It  was  instituted  by  tlie  plaintiff  in  error 
with  the  consent  of  the  commissioners,  but  they  had  no 
authority  over  the  subject.  And  the  mere  fact  of  finding 
the  bond  on  file  in  the  clerk's  office,  wii'aout  more,  uud 
especially  in  the  face  of  the  proof  in  this  case,  could  avail 
the  plaintiff  in  error  nothing.  And  the  circuit  Judge  did 
not  err  in  so  instructing  the  jury.  It  was  no  doubt  placed 
there  by  the  clerk  under  the  mistaken  belief  that  it  was  an 
office  bond  ;  and  the  jury  were  certainly  warranted  in  finding 
that  it  had  never  been  accepted,  but  was  in  fact  rejected  by 
the  county  court.  It  is  a  rule  that  a  bond  containing,  instead 
of  burthens,  stipulations  beneficial  to  the  obligee,  though 
delivered  to  a  stranger  to  his  use,  shall,  until  he  reject  the 
same,  be  presumed  to  be  accepted  by  him.  But  here  it  is 
claimed  that  the  county  court  had  released  Ezdl,  had  yiven 
up  the  rights  of  the  county  upon  him^  and  had  accepted  Ivey> 
in  his  stead.  This,  in  place  of  a  beneft,  might  work  an  uijurjf 
to  the  county.  The  simple  possession  of  the  bond  of  Ivey, 
therefore,  by  the  clerk,  witliout  some  sanction  of  it  by  the 
county  court,  ought  not  in  this  case,  we  think,  to  have  been 
held  evidence  of  its  acceptance  and  tlie  release  of  Ezell.  1 
Ird.,  603,  604,  605  ;  4  do.,  149 ;  2  Hum.,  400. 
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It  may  be  conceded  that  it  was  the  duty  of  the  county 
court  to  have  taken  bond  and  security  of  Ezell  for  tlic  con- 
struction of  the  bridge,  to  have  defered  tlio  payments  until 
it  was  completed,  and  tlie  fidelity  of  the  execution  of  the 
contract  had  l»een  attested  by  a  committee,  and  that  without 
these — and  certainly  until  the  Ist  day  of  December,  1852, 
when,  by  the  terms  of  the  contract,  the  first  instalment 
became  due — neitiier  Ezell  nor  Ivey  could  have  coerced  from 
the  county  the  payment  of  anything  on  account  of  this 
bridge.  Yet  these,  with  other  kindred  questions  in  the 
record,  in  no  way  concern  the  plaintiff  in  error,  and  it  is  not 
for  him  to  make  them.  The  breach,  or  neglect  of  these 
duties,  though  it  may  I'cnder  the  Justices  responsible  in  case 
of  consequential  damage,  for  violation  of  duty,  is  a  matter 
wholly  between  them  and  the  county.  If  the  plaintiff  in 
error,  or  his  sub-contractor,  by  fair  promises  to  the  Court,  or 
its  clerk,  succeeded  in  obtaining  premature  payments  upon 
this  contract  and  then  failed  to  perform  it,  or  abandoned  it, 
how  shall  this  be  an  answer  to  an  action  by  the  county  to 
recover  back  the  money,  thus  wrongfully  withheld  ?  we  are 
unable  to  see.  There  is  no  reason  for  su|)posing  that  the 
payments  to  Ivey  were  officious^  or  without  the  authority  of 
the  plaintiff  in  error  ;  and  we  see  no  cause  to  question  the 
correctness  of  the  circuit  Judge's  charge  upon  this  branch  of 
the  case.  Ivey  had  received  an  assignment  from  the  plaintiff 
in  error  of  a  portion  of  the  money  to  become  due  from  the 
county,  without  any  restriction  as  to  the  time  when  he  might 
receive  payment,  and  it  was  left  to  the  jury  to  determine 
whether  the  payments  made  him  were  with  the  assent  of  the 
plaintiff  in  error;  and  we  think  they  were  well  wan*anted 
in  the  proof,  in  finding  in  the  affirmative.  There  is  not  the 
slightest  evidence  that  he  interposed  to  prevent  these  pay- 
ments. 

The  jury  have  found  that  the  county  never  accepted  this 
bridge,  or  waived  any  cause  of  action  it  had  in  regard  thereto, 
and  that  the  same  is  of  no  value  to  the  county.  In  this  verdict 
tlie  proof  sustaies  them,  and  it  is  not  pretended  that,  as  to 
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these  questions,  any  error  exists  in  the  charge  of  the  Coui't. 
Neither  is  there  any  ground  for  the  application  of  tlie  statute 
of  limitations.  The  suit  was  instituted  on  tlie  18th  of 
February,  1850.  The  plaintiff  in  error  had  until  the  5th  of 
January,  1854,  to  complete  the  bridge,  and  neither  he  or 
Ivey  abandoned  the  work  until  the  spring  of  1853.  No 
cause  of  action,  either  for  a  breach  of  the  contract,  or  for 
the  money  paid  under  it,  upon  the  supposition  of  its  recisiou 
or  abandonment,  existed  until  within  three  years  before  the 
suit.  Hurst  V.  Means,  2  Swan,  594,  598  ;  2  Sneed,  546,  549. 
The  judgment  of  the  circuit  court  will  be  affirmed. 


Larkin  Keelixg  v.  Heard  &  Hickerson. 

Land  Law.  Execution.  Void  and  voidable .  If  land  is  sold  under  an 
execution  either  void  or  vodablc,  und  the  plaiiitiif  in  the  execuiiaa 
become  the  purchaser,  he  acquires  no  title  by  virtue  of  his  said  pur- 
chase. 

Samk.  Same.  Payment,  Payment  extinguishes  a  judgment  and 
execution  as  between  the  parties;  and  if  land  is  sold  by  virtue  of  an 
execution  thus  extinguished,  and  purchased  by  the  pUiutiff,  he  ac- 
quit es  no  title  to  the  land. 

Samk.  Same.  Same.  Redemption.  If  a  party  redeems  land  from 
the  purchaser,  be  is  substituted,  by  the  redemption  laws,  to  the  rights 
of  the  puriha«cr,  and  acquires  no  b  Iter  title  to  the  land  than  he  po«- 
se  sed.  If,  therefore,  the  execution  under  which  land  is-  sold  has 
been  paid,  and  the  plaintiff,  by  him-elf  or  agent,  become  the  purchaser, 
and  the  land  is  redeemed  by  another  creditor,  neither  the  porchftaer 
nor  the  party  redeeming  acquire  any  title. 
Ch.\ncery  Jurisdiction.    Different  equitiet.    When  there  are  several 
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equities  and  rights  between  the  parties  to  a  suit  in  chancery,  the  Court 
has  the  power  and  will  adjust  these  Tarious  equities  and  rights  bj  a 
proper  decree  in  the  cause. 


FROM    COFFEE. 

Decree  pronounced  at  the  August  Term,  1859,  Ridley, 
Chancellor,  presiding. 

Hickerson,  for  complainant. 

Davidson  and  Isbell,  for  the  defendants. 

Cabuthers,  J.,  delivered  the  opinion  of  tlie  Court, 

W.  A  L.  Hickerson,  for  the  use  of  David  Hickerson,  ob- 
tained sundry  judgment?,  in  1853,  before  Justices  of  the 
Peace,  against  Larkin  Keeling,  and  anong  them  one  lor 
$492.36.  In  April,  1855,  an  execution  issued  upon  this  last 
judgment,  which  was  levied  upon  a  tract  of  land  of  160 
acres,  wliich,  after  condemnation  by  ti»c  court,  was  sold,  the 
3rd  of  September,  1855,  and  bid  off  in  the  name  of  W. 
Hickerson,  but  for  the  benefit  of  David  Ilirkcrson,  as  the 
proof  clearly  shows.  On  the  7th  of  July,  1857,  defendant 
Heard,  being  also  a  judgment  creditor  of  Keeling,  redeemed 
the  land  by  paying  into  the  oflSce  of  the  clerk  of  the  circuit 
court  of  Coffee,  the  amount  of  Hickerson's  debt;  and  filing  a 
receipt  for  his  own  judgment,  wliich  was  sometliing  over  $200. 
After  two  years  from  the  sale  had  ela[)sed,  Heard  obtained 
the  Sheriff's  deed  for  the  land.  Soon  alter  that,  this  bill 
was  filed  by  Keeling  to  set  aside  the  sale  and  deed,  and  to 
be  reinstated  in  his  right  to  tlie  hind  upon  the  ground 
that  before  the  issuance  of  the  execution  the  ciaid  judgment 
of  $492,  and  all  other  judgments  against  him,  in  favor  of 
Hickerson,  had  been  fully  paid  and  satisfied  ;  and  indeed, 
overpaid  to  the  extent  of  several  hundred  dollars.  And 
upon  taking  the  account,  ordered  in  this  case,  it  so  turns  out; 
and  a  decree  is  obtained  in  favor  of  Keeling  against  Hicker- 
38 
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son  for  near  |500,  from  which  he  does  not  appeal.  The 
reasons  given  by  the  complainant  for  his  delay  in  asserting 
his  rights  in  this  respect,  are  sufficient  to  save  his  case  from 
any  objection  on  that  ground.  The  strict  legal  rights  of  the 
parties  must  govern  the  case. 

We  regard  the  fact,  that  the  judgment  under  which  the 
land  was  sold  was  satisfied  before  the  issuance  of  the  execu- 
tion, as  well  established.  It  is  clear  also  that  the  real  plain- 
tifiF  in  the  case,  David  Hickerson,  was  the  purchaser  of  the 
land.  But  we  are  not  prepared  to  concede  that  the  efiFect 
upon  the  sale,  and  the  rights  of  the  parties  under  it,  would 
not  be  the  same  if  the  nominal  party  to  the  record  should  be 
regarded  as  the  purchaser.  And  even  if  a  stranger  to  the 
record  had  bought  it,  it  is  by  no  means  clear  that  the  ques- 
tion would  be  materially  changed  in  a  case  where  the  execu- 
tion is  issued  upon  a  judgment  fully  paid  oflF.  This,  however, 
is  not  the  case  before  us,  and  is  left  undecided. 

But  it  is  clear  and  well  settled  that  even  where  the  pro- 
cess is  only  erroneous  or  voidable,  a  purchase  by  the  plaintiff, 
or  his  agent,  or  attorney  would  be  invalid,  (2  Cainc's  Cases, 
61,)  though  not  so  with  a  stranger,  without  notice  in  such  a 
case.  In  the  case  of  Jackson  v.  CMiodl,  1  Cowen,  622, 
cited  and  approved  in  Waite,  v.  Dolhy,  8  Humph.,  410,  it  is 
decided  that  a  judgment  and  execution  are  extinguished  by 
payment,  as  between  the  parties,  at  least ;  and  that  a  title 
derived  under  them  could  be  defeated  in  an  action  of  eject- 
ment by  proof  that  the  judgment  and  execution  under  which 
the  land  was  sold,  had  been  paid.  It  was  held  in  WaUe  v. 
DdJjy  that  the  issuance  of  an  execution  for  money  before 
the  issuance  and  return  of  distringas,  was  such  an  error,  or 
irregularity,  as  to  avoid  a  sale  of  land;  at  least  against  the 
plaintiff  in  the  execution.  In  this  case,  which  is  well  sus- 
tained by  authorities  cited,  page  409,  it  id  dloiinctly  settled, 
that  a  purchaser  who  sues  out  even  voidable  or  erroneoas 
process,  acquires  no  title  by  his  purchase,  though  such  pro- 
cess would  protect  the  Sheriff,  and  support  the  title  of  a 
stranger,  without  notice.     So  in  this  case,  as  the  plaintiff  in 
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the  execution  was  the  purchaser,  it  is  immaterial  whether  the 
execution  be  regarded  as  void,  or  only  voidable. 

The  only  remaining  question  is,  whether  the  title  of  Heard 
by  redemption  and  the  Sheriff's  deed,  is  any  better  than  that 
of  the  purchaser.  There  can  be  no  good  reason  why  he  should 
occupy  any  higher  ground.  He  is  simply  substituted  by  the 
redemption  laws  to  the  place  of  the  purchaser,  and  gets  no 
other  or  stronger  rights.  If,  for  any  reason,  the  title  foiled 
to  pass  to  the  original  purchaser,  lie  can  get  none,  because 
ho  barely  steps  into  his  shoes,  and  is  clothed  with  no  other 
rights.  He  is,  by  operation  of  law,  the  assignee  of  the  pur- 
chaser's bid,  and  can  only  stand  upon  his  rights  and  can 
assert  no  others.  If  no  title  passed  to  the  purchaser,  none 
is  vested  in  the  person  who  redeems. 

A  court  of  equity  can  do  full  justice  to  all  the  parties  and 
adj'ist  their  respective  rights.  Heard  has  paid  to  David 
Hickerson  the  amount  of  his  debt  bid  upon  the  hind,  and  at 
the  same  time  discharged  the  complainant  from  liis  judgment 
against  him.  Heard  should  have  a  decree  against  Hicicer- 
son  for  the  amount  improperly  paid  to  him  on  redemption  : 
and  against  complainant  for  the  amount  of  the  debt  against 
him  which  he  bid  u|»on  the  land.  And  to  settle  up  the  whole 
matter,  the  complainant  should  have  a  decree  over  against 
Hickerson  for  the  amount  overpaid  to  him.  These  amounts 
are  all  ascertained  by  the  report  of  the  Master  below. 

Upon  examination  of  the  exceptions,  in  view  of  the  ques- 
tion as  to  the  validity  of  the  sale  in  favor  of  Heard — Hick- 
erson having  acquiesced  in  the  account — we  tliink  the  report, 
as  modified  by  the  chancellor,  correct. 

Affirm  the  entire  decree  of  the  Chancellor. 
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1.  RA1LROA.D  Company.  Charter.  Entering  town  or  city.  The  words, 
from  a  town  or  city^  used  in  a  charier  granted  to  a  railroad  company, 

are  to  be  taken  inclusively;  and  in  : he  construction  of  their  road,  they 
have  the  right  to  enter  the  corporate  limits  of  such  town  or  city. 

2.  Same.  Same.  Power  of  the  Legislature.  The  Legislature  has  the 
power  to  authorize  the  building  nf  a  railroad  within  a  town  or  city, 
or  upon  a  street  or  other  public  highway. 

3.  Samk.  Same.  Construction  of .  A  railroad  company  can  claim  noth- 
ing that  is  not  clearly  given  them  in  the  net  of  incorporation;  and 
any  ambiguity  in  the  terms  of  the  charter  must  operate  against  the 
company,  and  in  favor  of  the  public. 

4.  Samk.  Same.  Same.  Incidental  powers.  This  rule  of  construction 
is  nf't  to  deprive  the  oomptny  of  tlie  benefit  arising  from  the  obvious 
sense  of  the  charter;  and  whatever  is  essential  to  the  enjoyment  of 
the  thing  granted  will  be  necessarily  implied  in  the  grant. 

6.  Same.  Same.  Same.  Public  road.  The  term  public  road^  used  in  the 
charter  of  The  Nashville  and  Ohattanoo^a  Railroad  Company,  does 
not  embrace  the  streets  and  alleys  of  a  city. 

6.  Samk.  Same.  Same.  The  power  granted  by  the  charter  of  a  railroad 
company  to  construct  their  road  wiihin  a  city  or  town,  carries  with 
it,  by  implication,  the  power,  if  ncceasory.  to  locate  their  road  wpon 
a  street  or  alley.  And  if  a  company  be  uuthorized  to  build  a  railroad 
by  a  straight  line  between  two  desi'ijnated  points,  the  power,  by 
imp'ioation  is  conferred  to  run  upon  along,  or  across  all  the  streets 
or  roads  which  lie  in  the  course  of  such  lino. 

7.  Same.  Same.  Same.  Obstructions.  The  company  is  allowed  to  create 
in  the  construction  of  their  rond  such  obstructions  as  cannot  be 
avoided;  but  those  that  are  not  absolutely  necessary  to  the  making 
and  using  of  their  road,  are  unlawfal.  It  is  the  duty  of  the  companj 
to  leave  public  roads,  slreits  ami  alleys  as  free  from  obstructions  as 
they  can;  and  to  spare  no  reasonable  expenditure  of  money  or  labor 
for  that  purpose 

8.  SxME.     Same.     Suit  at  common  law.     Retnedy  pointed  out  in  the  charter. 
So  long  as  a  railroad  company  keep  within  their  charter,  they  caniiot 
be  sued  at  common  law,  unless  it  be  for  injuries  inflicted  eithe 
wantonly,  or  from  neglecting  to  use  reasonable  diligence  anil  care* 
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Compensation  for  land  taken,  or  damage  growing  out  of  the  use  of 
a  street,  &c.,  must  be  obtained  in  the  mode  pointed  out  in  tic  charter. 


FROM    DAVIDSON. 


This  cause  was  tried  before  hirf  Hon.  Judge  Baxter,  at  the 
September  Term,  1858. 

EwiNG  and  Cooper,  for  the  plaintiff  in  error. 

J.  C.  Thompson,  for  the  defendant  in  error. 

Wright,  J.,  delivered  tlic  opinion  of  the  Court. 

The  plainiiffs  in  error  were  incorporated  for  the  purpose 
of  constructing  a  railroad /Vom  Nashville  by  the  way  of 
Franklin,  to  the  line  between  the  State  of  Tennessee  and 
Alabama,  in  the  direction  of  Florence  ;  and  the  first  question 
is,  whether,  under  their  charter,  they  had  the  right,  in  the 
construction  of  their  road,  to  enter  tlie  corporate  limits  of 
the  city  of  Nawsliville?  The  circuit  Judge  was  of  opinion 
they  had,  and  we  think  the  weight  of  authority  sustains  him. 
The  word3,/ro7W.  a  totvn  or  city,  used  in  a  charter  for  a  work 
or  improvement  like  this,  it  has  been  held,  must  be  taken 
hiclusively.  The  case  of  the  Commonivealth  of  Pennfiylvanui  v. 
The  Erie  and  North  East  R,  B.  Co,,  27  Penn.  State  Rep..  839, 
is  directly  to  this  effect,  and  is  supported  by  numerous  other 
decisions.  1  Strange,  170,  181  ;  10  Johns.,  389,  392 ;  (> 
Paige,  554  ;  7  Barb.  Snp.  Court  Rep.,  416. 

The  right  of  the  legislative  power  to  authorize  the  build- 
ing of  a  railroad  within  a  town,  or  city,  or  upon  a  street  or 
other  public  highway,  is  not  now  to  be  doubted.  27  Penn. 
S.  R.,  339  ;  1  Barn,  and  Ad.,  30  ;  23  Pick.,  328  ;  7  Barb., 
509  ;  2  Am.  Railway  C,  269  ;  1  Caine,  177. 

Having  a  right  then  to  enter  the  city,  did  the  charter  of 
the  plaintiffs  in  error  authorize  them  to  occupy  the  bed  of 
the  particular  alley  in  question  with  their  road  ;  and  in  so 
doing  were  they  guilty  of  any  actionable   injury   to   the 
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defendant?  They  can  claim  nothing  that  is  not  clearly 
ffiven  them  by  the  act  of  incorporation.  Any  ambiguity  in 
the  terms  of  the  charter  must  operate  against  them,  and  in 
favor  of  the  public.  11  Pet,  544;  27  Penn.  S.  R.,  339. 
Yet  this  rule  of  construction  is  not  to  deprive  them  of  the 
benefit  arising  from  the  obvious  sense  of  the  charter  ;  and, 
moreover,  "whatever  is  e«^ont!al  to  the  enjoyment  of  the  thing 
granted  will  be,  nc^o.-vurily,  implied  in  the  grant. 

This  charter  confers  upon  them  all  the  rights,  powers  and 
ju-ivileges,  and  makes  them  subject  to  all  the  liabilities  and 
i-cstrictions  contained  in  the  charter  of  The  Nashville  and 
(vhattanooga  Railroad  Company.  In  the  charter  of  this 
latter  corporation  power  is  given  to  construct  its  road  across 
or  along  any  public  road,  so  that  said  road  shall  not  be 
thereby  obstructed.  And  in  another  section  it  is  prohibited 
from  obstructing  any  public  road,  without  constructing  an- 
other as  convenient  as  may  be.  The  term  public  road  as  here 
used  may  not,  and  we  think  does  not,  embrace  the  streets 
and  alleys  of  a  city.  But  whether  it  does  or  not,  there  is 
nothing  in  this  record  to  show  that  the  plaintiflFs  in  error,  in 
the  use  of  this  alley,  had  been  guilty  of  any  trespass,  or 
wrong  toward  the  defendant.  If  it  does  not,  the  power  to 
come  within  the  city  of  Nashville  carries  with  it,  by  implica- 
tion, the  power,  if  need  be,  to  locate  the  road  upon  a  street 
or  alley  :  for  instance,  if  a  company  be  authorized  to  make 
a  railroad,  by  a  straight  line  between  two  designated  j>oints, 
this  implies  the  right  to  run  upon,  along,  or  across  all  the 
streets  or  roads  which  lie  in  the  course  of  such  line.  So  the 
])ower  to  enter  the  city,  of  necessity,  gives  the  right  to  locate 
the  road  Homeichere,  and  if  need  be.  upon  a  street  or  allev. 
27  Penn.  S.  R.,  354-5;  1  Am.  Rai.way  C,  238,  328,  578, 
580.  It  is  not  contended,  nor  is  ii  shown  that  this  alley  was 
an  unsuitable  or  improper  location  ;  and  how  can  we  assume 
that  another  alley,  or  a  street  or  private  property  should 
have  been  used  in  its  stead  ?  How  can  wc  say  the  plaintiffs 
have  exceeded  the  discretion  given  them  in  the  charter?  Is 
\X,  prima  fade,  true  even  that  in  the  construction  of  a  railroad 
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in  a  city,  private  property,  rather  than  a  street  or  alley,  is  to 
be  taken  ?  It  does  not  appear  how  far  the  use  of  this  alley 
for  ordinary  purposes,  is  interfered  with  by  this  railroad  : 
and  if  it  did,  it  is  not  shown  that  the  plaintiflFs  in  error  were 
not  fully  justified  in  its  appropriation  to  the  use  of  tlieir  road. 
9  Paige,  170  ;  2  Ara.  Railway  C,  579.  Prima  facie  at  least, 
we  must  take  it  tliey  were.  But  if  the  term  pMic  road,  as 
used  in  the  charter  of  The  Nashville  and  Chattanooga  Rail- 
road Company,  embraces  streets  and  alleys,  still,  although 
the  company  is  allowed  to  use  them  so  as  not  to  obstruct 
them  ;  yet  it  has  been  held,  in  order  that  the  grant  may 
have  effect,  that  such  a  clause  does  not  entirely  forbid  the 
company  from  going  on  any  street  or  alley,  and  that  they 
must  be  allowed  to  create  such  impediments  as  cannot  be 
avoided.  27  Penn.  State  R.,  356 ;  Redfield,  520.  But  tliose 
which  arc  not  absolutely  necessary  to  tlie  making  and  using 
of  the  railroad  are  unlawful ;  and  this  is  so  whether  the 
obstruction  be  oxpre.-sly  prohibited  or  not,  and  whether  the 
conipauy  be  expressly  required  to  construct  another  road,  or 
passway.  or  not.  It  is  alike  the  duty  of  the  railroad  com- 
pany to  leave  the  street  or  alley,  as  nearly  free  fro';. 
obstructions  as  they  can,  and  for  that  purpose  to  spare  no 
reasonable  expenditure  of  money  or  labor.  If,  for  instance, 
the  railroad  be  made  below  the  level  of  the  street  or  alley, 
they  must  grade  the  rest  of  the  street,  or  alley,  also,  if  there 
be  room,  or  it  be  possible,  and  that  will  make  it  better  for 
the  public  accommodation.  27  Penn.  State  R.,  356-7.  A 
railroad  running  through  the  streets  of  a  city  may  be  so 
constructed  and  used  as  not  materially  to  interfere  with  the 
use  of  the  streets  for  ordinary  purposes  ;  and  with  the  power 
possessed  by  the  legislative  and  the  municipal  authorities  of 
the  city  to  regulate  the  running  of  cars  or  trains,  may, 
ordinarily,  be  rendered  harmless.  9  Paige,  170  ;  2  Am. 
Railway  C,  579  ;  Redfield,  616. 

The  plaintiffs  in  error,  then,  so  far  at  least  as  we  can  see, 
did  no  wrong  in  occupying  this  alley,  as  their  charter  gave 
them  the  power  to  do  so  :  and  even  if  the  defendant  in  error 
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were  entitled  to  compensation  for  land  taken,  or  other 
damage  growing  necessarily  out  of  the  use  of  the  alley  by 
the  railway,  he  must  resort  to  the  remedy  given  by  the 
charter;  and  cannot,  as  he  has  done  here,  institute  a  common 
law  action,  treating  the  plaintiflFs  in  error  as  wrongdoers. 
3  Hum.,  456  ;  2  Swan,  437.  They  are  not  wrongdoers,  but 
act  lawfully  and  rightfully,  so  long  as  they  keep  within  their 
charter ;  and  cannot  be  sued  at  common  law,  unless  it  be  for 
injuries  inflicted,  either  wantonly,  or  from  neglecting  to  use 
reasonable  diligence  and  care.  1  Hum.,  403-8  ;  3  do.,  456 ; 
Redfield,  520.  They  were  justified  by  the  statute,  or  charter. 
It  did  not  require  compensation,  if  any  was  due,  to  be  made 
before  the  construction  of  the  road.  It  is  expressly  other- 
wise, and  gave  the  defendant  in  error,  if  he  were  entitled  to 
any  compensation  or  damage,  a  remedy  in  the  mode  desig- 
nated in  the  charter — not  by  a  common  law  action — and  so 
compensation  is  made,  it  may  follow  as  well  as  precede  the 
taking  of  the  property.  Charter,  sec.  24  and  25  ;  14  Wend., 
51  ;  Redfield,  114,  117,  118,  119,  122,  123,  147,  151. 

Whatever,  therefore,  may  be  the  damages,  if  any,  or  rather 
compensation,  to  which  the  defendant  in  error  is  entitled, 
the  proof  does  not  show  that  the  plaintiflFs  in  error  have 
acted  otherwise  than  their  charter  warranted,  or  that  they 
have  neglected  to  use  reasonable  diligence  and  care  in  the 
construction  of  their  road,  or  wantonly,  and  without  cause, 
inflicted  injury  upon  the  defendant.  But  this  is  necessary 
to  enable  him  to  maintain  his  action.  He  must  show  them 
to  be  wrongdoers.  Ilis  suit  is  brought  with  this  view  and 
cannot  stand  in  any  other.  1  Hum.,  403  ;  3  do.,  456  ;  20 
Howard,  135,  149. 

Whether  tlie  defendant  in  error  has  any  such  interest  in 
the  soil  of  this  alley,  because  it  abuts  upon  his  lot,  as  will 
entitle  hira  to  compensation  on  account  of  its  being  applied 
to  railroad  uses,  in  addition  to  its  former  use  as  a  street, and 
whether  he  be  entitled  to  any  other  damage  because  of  the 
location  of  the  railroad,  are  questions  we  need  not  now 
consider  ;  his  remedy,  if  any,  being  under  the  charter.     Nor 
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do  we  consider  what  power  the  city  authorities  of  Nashville 
had  to  grant  the  use,  or  soil  of  this  alley  for  railway  pur- 
poses ;  nor  how  far  this  particular  license  affected  the  claim 
of  the  defendant  in  error,  or  enlarged  the  powers  of  the 
plaintiffs  in  error.  These  are  questions  involving  much 
conflict  of  authority.  6  Yer.,  497,  501 ;  27  Penn.  State  Rep., 
358  ;  Rcdficld,  158  to  103,  520,  616,  619,  and  notes  with 
cases  cited. 

It  is  sufficient  that  the  Circuit  Judge  erred  in  instructing 
the  jury  tliat  this  action  could  be  maintained  against  the 
plaintiffs  in  error,  treating  them  thereby  as  wrongdoers, 
when  it  does  not  appear  in  the  proof  that  they  have  acted 
otherwise  than  as  their  charter  warranted  them  in  doing. 

The  judgment  of  tlie  circuit  court  must,  therefore,  be 
reversed,  and  the  cause  remanded  for  another  trial. 


John  G.  Johnson  v.  John  O'Neal. 

Pbactick  and  Pleading.  Demurrer.  Code,  J  2931.  A  demurrer, 
under  J  '2934  of  the  Co>Io  cannot  be  noticed  unless  the  causes  of  de- 
murrer are  set  out  in  it.  If  a  demurrer  is  filed  nnd  the  action  of 
the  Court  not  demanded  on  it,  its  sufficiency  will  be  taken  for  granted. 

Same.  Same.  Abandonment.  Preemption.  If  the  dofend»int  files 
several  pleas  to  a  declaration,  to  some  of  which  the  platntifif  demurs, 
and  takos  isssue  on  the  rest;  and  the  defendant  goes  to  trial  upon 
those  plens  upon  which  issue  was  taken,  without  demanding  the  action 
of  the  Court  upon  the  others,  it  will  be  presumed  that  he  has  aban- 
doned them  as  defences. 


FROM  BEDFORD. 


This  cause  was  tried  at  the  December  Term,  1858,  before 


Judge  Davidson. 
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B.  M.  Tillman,  for  the  plaintiflf  in  error. 
WisKXEB  and  Neil,  for  the  defendant  in  error. 
CAfiUTHERS,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  upon  two  bonds  for  $2933.32.  The  pleas 
are, /i?7  deic^,  payment,  and  a  special  plea  in  these  words: 
*'Thn  defendant  pleads  failure  of  consideration  in  this,  that 
said  bills  single  were  given  by  defendant  for  a  certain  tract 
or  parcel  of  land  sold  and  conveyed  by  deed,  by  plaintiff  to 
defendant,  and  defendant  avers  that  for  a  portion  of  said 
land,  plaintiff  had  and  now  has  no  title,  and  could  not  make 
a  title  to  defendant,  and  that  he  is  ready  to  verify." 

To  this,  as  well  as  the  pica  of  nil  debet,  there  is  entered 
the  words,  **  demurrer"  and  '*  joinder,"  signed  by  the  respec- 
tive counsel.  There  is  no  action  of  the  court  upon  cither 
and  the  jury  find  upon  the  plea  of  "  payment,"  upon  which 
issue  was  joined  in  favor  of  the  plaintiff. 

If  the  demurrer  could  be  noticed  at  all.  as  it  cannot,  be- 
cause tiie  ground  of  it  is  not  set  out,  (Code,  2934.)  it  would 
be  taken  as  admitted  to  be  sufficient,  because  the  action  of 
the  court  was  not  demanded,  and  issue  required,  unless  it 
ap|)earcd  by  bill  of  exception  or  otherwise  that  the  jury  had 
passed  upon  them,  in  which  case  the  demurrer  would  be  pr^^ 
sumcf]  to  have  been  waived. 

The  defendant  having  gone  to  trial  upon  his  plea  of  pay- 
ment and  issue  thereon,  and  no  notice  having  been  taken  of 
or  proof  offered  under  his  other  pleas,  we  must  presume  that 
ho  ai)andoned  them  as  defences  to  the  action.  In  this  view 
the  sufficiency  of  the  pleas  as  defences  need  not  be  examined. 

No  merits  are  shown  in  the  defence  by  bill  of  exceptions, 
or  any  erroneous  action  of  the  court,  and  a  sufficient  cause 
of  action  is  made  out  in  the  declaration,  which  the  jury  has 
sustained,  upon  the  only  issue  submitted  to  them. 

We  cannot,  therefore,  reverse  ;  but  the  judgment  mast  be 
affirmed. 
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J.  H.  Davis  v.  John  Jones. 

1.  Jurisdiction.  Power  of  Court  ({/ter  appeal,  or  change  of  venue.  After 
a  cause  has  been  transferred  from  one  court  io  another,  whether  by 
appeal  or  change  of  Tenue,  the  court  from  which  it  has  gone  cannot 
proceed  further  in  it.  Whatever  purports  U)  be  posterior  to  the  Iosk 
of  jurisdiction  is,  therefore,  erroneous,  and  probably  void. 

2  Same.  Same.  Record.  But  this  principle  does  not  extend  to  acts 
purporting  to  have  been  done  uLilc  the  court  had  jurisdiction. 
Every  court  is  the  exclusive  judge  of  its  own  records,  and  is  compe- 
tent to  make  them  speak  the  truth  touching  its  own  proceedings. 

3.  Same.  Same.  Same.  The  c  ^urt  cantiot,  a'ter  it  has  Inst  jurisdiction 
of  a  cause  by  appeal  or  otherwise  do  things  omitted  to  be  do  e  a  to- 
gether, but  it  may  muke  its  records  speak  \\w  truth  as  to  things  that 
w(»re  done,  but  omitted  to  be  entered. 

4.  Same.  Same.  Bill  of  errepiiorm.  If  a  bill  of  exceptions  does  n«»t 
show  that  it  contains  all  the  evidence  in  tlie  cnus'*,  tlic  court  cannot, 
nt  a  subsequent  term,  after  un  ai  penl  U  prnyed  nnd  grarted.  amend 
the  sumo  in  this  particular  It  is  an  net  omitted  to  be  done,  and  not 
an  act  dant*  and  omitted  to  be  entered  of  record. 

A.  Kill  of  Kxckptiovs.  Preemption  an  to  nufficimry  of  evidence.  If  the 
bill  of  exceptions  (lo'^s  not  .«how  that  it  coniainH  a'l  the  evidence  in 
the  caiiso,  the  court  will  preHunio  tliut  there  was  testimony  i  thcr  than 
that  copied  into  the  trai. script  whiih  lully  sustairis  the  verdict  and 
judgment  below. 

6.  Land  Law.  Evidence,  lioundurif.  Declarations  of  former  ownern. 
For  tlie  purp«-fe  of  H^ccrtninifir  the  true  lin"  of  a  disputed  and  un- 
certain boundnry  between  adjacent  tracti-  of  land,  the  actn  and 
declsrntions  of  the  loimer  own<'i'8  nnd  pmjirietois  which  took  plHCe 
nnd  were  made  during  such  owncr.'^hip,  especially  if  uccompanicd 
with  possess-ii.n,  conducing  to  csiaMish  the  common  line,  are  admissi- 
ble as  original  evidence. 

7.  Same.  Same.  Same.  Sttme,  This  is  so,  whether  such  owners  bo 
dead  or  living — competent  oi  incompetent  as  witnesses  in  iLe  con- 
troversy. They  do  not  stai.d  upon  the  bame  footing  as  the  declarations 
of  third  persons. 


FUOM   SMITH. 


This  cause  was  tried  before  Gardenuiue,  J.     Verdict  and 
judgmeut  for  plaintiflF. 
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McLain  and  Head,  for  plaintifiF  in  error. 

J.  B.  MooRES,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

Tiie  bill  of  exceptions  which  was  made  up  at  the  trial 
term  in  November,  1858,  omitte.l  to  state  that  it  contained 
all  the  evidence  used  in  the  case.     To  be  relieved  from  tho 
consequence  of  this  omisi^ion  tlie  defendant  below,  wlio  lost 
the  cause  and  whose  business  it  was  to  see  that  the  bill  of 
exceptions  was  properly  made  out,  at  the  July  term,  1859, 
moved  the  Court  for  leave  to  amend  the  bill  of  exceptions 
by  stating  that  the  same,  as  signed,  sealed,  and  made  part  of 
the  record   at  the  November  term,  1858,  contained   all  the 
evidence  that  was  before  the  jury  at  the  trial  of  tiie  cause  at 
said  November  term,  at  tlie  same  time  proposing  to  tho  attor- 
ney of  the  plaintiff  that  he  might  insert  any  eridence  before 
the  jury  and  not  included  in  said  bill  of  exceptions.     No 
further  evidence  was  inserted,  and  the  Court  being  of  opinion 
that  said  bill  of  exceptions  contained  all  the  evidence  before 
the  jury  at  the  trial  of  the  cause,  the  amendment  was  made. 
To  this  the  plaintiff  excepted.     In  support  of  this  practice 
we  have  been  referred  to  the  case  of  TliC  State  v.  lieid,  1 
Dev.  &  Batt.  R.  381,  and  other  decisions  in  the  State  of 
North  Carolina.     These  authorities  are  not  directly  upon  a 
case  like  this,  and  appear  to  me,  in  principle,  to  differ  from 
it.     They  seem  to  relate  to  amendments,  nunc  pro  tunc,  al- 
lowed in  the  inferior  court,  after  appeal  or  writ  of  error  and 
transcrij  t  in  the  superior  court  being  made  to  conform  to 
them,  they  arc  not  open  to  inquiry  in  another  court,  either 
as  to  their  propriuiy,  or  as  to  the  periods  at  which  thej  are 
made.     The  rule  as  stated  by  Judge  Ruffin  in  the  The  Stale 
V.  Beid,  is  that  after  a  case  has  been  transferred  from  one 
court  to  another,  whether  by  appeal  or  change  of  venue,  the 
court  from  which  it  has  gone  cannot  proceed  further  in  it. 
Whatever  purports  to  be  posterior  to  the  loss  of  jurisdiction 
is.  therefore,  erroneous,  and  probably  void.     But  the  princi- 
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pie  extends  no  farther.  When  the  action  of  the  court  is  not 
a  subsequent  adjudication,  nor  anything  preparatory  to  an 
adjudication  to  l)e  Imd  in  that  court,  but  relates  to  what  was 
done  in  the  cause  while  in  that  court,  tiiere  is  a  plain  diflfcr- 
ence.  No  usurpation  of  authority  tlien  appears.  7'he  act 
purports  to  have  been  done  while  the  court  had  jurisdiction  ; 
and  as  to  the  point  of  fact  the  statement  cannot  be  ques- 
tioned by  any  other  court.  Every  court  is  the  exclusive 
judjre  of  its  own  records,  and  is  competent  to  make  tliem 
speak  the  truth  as  to  its  own  proceedings.  Now  this  seems 
to  me  necessarily  to  relate  to  thiiuja  done  in  the  inferior  court, 
the  entry  of  which  upon  the  records,  was  omitted,  but  not 
to  things  omitted  to  he  done  by  the  court  altogether.  Here  the 
material  statements  in  tlie  bill  of  exceptions,  that  this  was  all 
the  evidence,  w^as  not  made,  or  ordered  to  be  made  at  all,  but 
so  far  as  we  can  see,  entirely  escaped  the  court  and  the  par- 
ties, until  an  appeal  had  been  taken  and  the  term  had  passed 
by  an  adjournment.  Nor  is  anything  to  the  contrary  of  this 
assumed  in  the  amendment.  But  it  is  made  because  the  court 
then,  at  the  Jidy  tjerm,  1859,  was  of  opinion  the  bill  of  excep- 
tions contained  all  the  evidence. 

But  whatever  may  be  the  extent  to  which  the  decisions  in 
North  Carolina  have  gone,  we  understand  our  own  adjutlica- 
tions  to  be  uecidedly  against  the  exercise  of  the  authority 
taken  by  the  Circuit  Judge.  Stuggs  v.  The  State,  3  Ilum., 
372-375  :  FarreU  v.  Akler,  Adnir,  2  Swan,  77. 

The  bill  of  exceptions  then,  not  being  full,  the  chief  part 
of  the  argument  for  the  plaintiff  in  error  loses  its  etfect.  It 
cannot  be  assumed  tliat  the  ))Iaintilf  below  had  shown  no 
title  to  the  land  in  dispute,  either  l)y  a  regular  chain  of  con- 
veyances, or  twenty  years'  possession  ;  but,  on  the  contrary, 
hi  sujiport  of  the  verdict,  we  will  presume  that  there  was 
evidence,  other  than  that  copied  into  the  transcript,  which 
established  a  perfect  title  in  the  plaintiff.  1  Meigs*  Dig.  124. 
And  if  need  be,  we  must  also  presume  that  this  evidence  not 
only  showed  a  valid  paper  title  from  tlie  buckeye,  north,  as 
claimed  by  the  plaintiff,  but  also  that  this  line  had  been 
actually  marked  and  established. 
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The  charge  of  the  Circuit  Judu:e  is  complained  of;  but 
after  a  careful  consideratiou  of  it,  especially  in  reference  to 
what  we  must  take  the  facts  in  the  case  to  be,  we  have  been 
unable  to  detect  any  error  in  it.  After  stating  to  tlic  jury 
that  upon  principle  and  consulting  the  convenience  of  man- 
kind, a  lino  called  for  and  described,  either  in  a  grant  or 
deed,  as  a  common  boundary  of  adjacent  tracts,  ujight  be 
fixed  by  the  verbal  agreement  of  the  parties  whoso  common 
line  it  is,  and  that  this  might  be  done  by  express  testimony, 
or  by  circumstances  from  which  it  is  inferable ;  that  some  of 
these  are  long  acquiescence  of  both  parties,  and  frequently 
speaking  of  this  limit  as  the  boundary  between  them,  lie 
proceeds  to  say,  that  if  the  line,  or  course  north  from  the 
buckeye,  was  not  originally  the  true  line,  and  its  locality 
was  uncertain,  it  might  be  established  at  that  point  by  such 
acts  and  acquiescence.  It  is  this  latter  part  of  the  charge 
which  is  questioned.  But  it  seems  to  us  to  be  supported  by 
Lewcdlen  v.  Overton,  9  Hum.,  76  ;  also  authorities  in  1 
Meigs'  Dig-»  l^*^-  If  further  or  other  instructions  were  de- 
sired as  to  another  line  they  should  have  been  demanded  of 
the  court.  Until  then,  the  omission  to  charge  as  to  the  line 
further  east,  if  the  fact  be  so,  could  not  put  the  court  in 
ei-ror. 

Wc  understand,  that  for  the  purpose  of  ascertaining  the 
true  line  of  a  disputed  and  uncertain  boundary  between  ad- 
jacent tracts,  the  acts  and  declarations  of  the  former  owners 
and  proprietors,  which  took  place  and  were  made  during 
such  ownership,  especially  if  accompanied  wuth  passession^ 
conducing  to  establish  the  common  line,  are  admissible  as 
original  evidence.  1  Meigs'  Dig.,  151,  152,  153.  This  is 
so,  whether  they  be  dead  or  alive,  admissible  or  inadmissible 
as  witnesses  in  the  controversy.  They  do  not  stand  upon 
the  same  footing  as  the  declarations  of  third  persons.  2 
Dev.  &  Batt.,  R.,  241.  Then  there  is  no  error  as  to  this 
matter. 

Neither  are  w^e  able  to  see  that  the  Circuit  Judge  errcii  in 
permitting  the  deposition  of  James  R.   Cheek  to  be  read, 
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even  under  the  law  as  laid  down  in  Reed  v.  Skenck,  2  Dcv.. 
415 ;  certainly  not  under  our  own  decisions,  and  especially 
when  the  very  general  description  of  tlic  land,  embraced  iu 
B.  Clieek'd  deed,  is  considered.  The  object  was  to  identify 
the  land  included  in  the  deed  and  which  had  been  purchased 
by  the  plaintiff  in  error. 

We  therefore  affirm  the  judgment  of  the  Circuit  Court, 
and  do  so  tlie  more  cheeifully  because,  from  the  record  before 
uf<,  we  are  satisfied  the  merits  of  the  case  have  been  reached. 


Robert  A.  Cox,  v.  E.  M.  Carson  e^aZ. 

LiEW.  Vendor's.  Mortgage.  The  vendor's'  lien  hae  priority  of  satisfaction 
oTcr  ihe  claim  of  a  party  who  advanced  to  ine  of  two  joint  purchasers, 
money  to  be  applied  to  the  payment,  in  part,  of  tlie  purchase  money, 
nnd  took  a  mortgage  on  the  interest  in  the  land  of  Kucb  joint  purchaser 
The  taking  of  the  mortgage  shows  that  the  loan  was  intended  to  create 
a  debt  against  the  borrower,  and  that  it  was  not  considered  as  a  pay- 
ment towards  the  land. 


FROM   JACKSON. 

TIlis  cause  was  heard  before  Chancellor  Ridley,  who 
decreed  for  the  complainant.     The  defendant?  ajijjoaled. 

J.  P.  Murky,  for  the  complainanti*. 

QuARLES,  for  the  defendants. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  case  presents  a  question  of  conflicting  equities  and 
liens. 

In  June,  1857,  Cox  and  Edward  T.  Carson  purchased  a 
tract  of  land  of  twenty  acres,  with  a  ferry,  on  Cumberland 
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river,  in  Jackson  county,  of  Trice  Hall,  at  $1400,  and 
recoivcd  a  conveyance  fromliim  of  that  date.  They  executed 
their  joint  notes  to  John  H.  Eaton,  the  vendor  of  Hall,  for 
the  cour^ideration  which  is  not  yet  fnlly  paid.  The  bill 
chariies  that  eoniphiiiiant  paid  $269,  and  Edward  T.  Carson 
only  about  $80.  In  April,  1858,  complainant  ?old  out  his 
int(Me>t  to  his  partner.  E.  T.  C..:>oi».  for  ^7*31),  and  took  his 
obliuntioH  to  pay  all  their  joint  debts,  including  those  due 
for  the  land  to  Eaton  and  others,  and  gave  him  a  bond  for 
title.  This  bill  is  filed  for  the  sale  of  the  land  for  the  pay- 
ment of  the  amount  still  due  on  the  original  joint  purchase, 
and  then  for  the  debt  due  to  himself  upon  the  sale  made  by 
himself  to  his  partner. 

To  this   relief  there  could  be  no  objection  if  there  were 
nothing  else  in  the  case.     But  Edward  M.  Carson,  the  father 
of  Edward  T.,  who  was  dead  at  the  time  of  tiling  the  bill, 
and  his  heirs  are  made  parties,  sets  up  a  claim  of  priority  in 
his  answer,  and  by  cross-bill,  by  virtue  of  a  certain  payment 
made  by  him  to  the  original  vendor,  and  a  mortirnGre   from 
tlie  said  Edward  T.  Carson  upon  the  same  land,  to  secure 
i]\<'  same,  together  with  another  debt  of  $75  he  had  against 
him.     The  land  was  sold  under  an  interlocutory  decree  for 
$1)85,  and  the  contest  is  for  the  fund.     The  case  was  referred 
to  the  Master  for  an  account  of  the  respective  claims  of  the 
parlies.     He  found  that  there  was  still  due  and   unpaid, 
including  interest,  by  Cox  and   Carson  on  the  debts  for  the 
land  and  ferry  $794.96,  and  that  Cox  had  advanced  for  the 
land   $252.95,   including   interest.     It  also  appeared    that 
Edward  T.  was  indebted  to  Edward  M.  Carson,  $481.68. 
To  secure  this  the  deed  of  trust  or  mortgage  upon  this  land 
was  executed  on  the  24th  July,  1858.     This  it  will  be  seen 
was  after  the  sale  of  his  undivided  moiety  by  Cox  to    his 
paitner.     There  can  be  no  question  as  to  the  right  of  com- 
plainant to  have  the  fund  applied  to  the  balance  of  the  con- 
sideration of  the  land  yet  due  by  him  and  Edward  T.,  against 
any  rights  of  Edward  M.  Carson,  under  the  mortgage.     And 
iii  addition  to  this,  the  complainant  has  the  vendor's  lien  for 
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the  $750  for  which  he  sold  his  interest  to  his  partner,  which 
would  also  be  paramount  to  the  rights  of  Edward  M.  Canson, 
l»y  rirtue  of  his  mortgage.  This  is  all  very  clear.  But  anotlier 
ground  is  assumed  for  Edward  M.  He  advanced  upwards  of 
$300  to  Edward  T.  Carson  at  the  time  of  taking  the  deed  of 
trust,  which  he  says  was  applied  to  the  land  debt  to  Eaton, 
and,  therefore,  he  insists  that  he  has  a  right  to  occupy  the  van- 
tage ground  of  the  vendor  to  that  extent,  as  regards  his  lien. 
The  fact  of  securing  himself  by  mortgage  shows  that  he  loaned 
the  money  to  his  son,  and  considered  it  only  as  a  debt  against 
Jiim,  and  not  a  payment  towards  the  land,  so  as  to  create  any 
equities  in  his  favor,  by  substitution,  or  resulting  trust. 
Upon  the  whole,  we  think  the  Chancellor  correctly  held  that 
the  proceeds  of  the  land  should  go,  first,  to  the  payment  of 
the  amount  still  due  of  the  original  consideration,  and  tlien 
to  the  complainant  for  the  amount  advanced  by  him  on  tho 
purchase,  as  well  as  his  debt  for  the  one-half  sold  to  Edward 
T.  Carson,  if  anything  should  be  left  after  paying  the  joint 
debts  against  them.  So  there  will  be  nothing  left  to  pass 
under  the  mortgage.  The  fund  for  rents  in  the  hands  of 
complainant  will  alsobeapplied  as  directed  by  the  Chancellor. 
The  whole  decree  is  affirmed,  and  the  cost  in  tliis  court 
will  be  paid  by  Edward  M.  Carson,  and  the  cost  below  as 
directed  by  tlie  Chancellor,  and  the  cause  remanded. 


The  State  for  Nolin's  use      Parchmen  ei  al. 

1.  Constitutional  Law.  Sheriff.  Constable.  Official  term  of.  The 
constitution  simply  prescribes  the  mode  of  appointment,  and  the 
duration  of  the  term  of  office  of  sheriffd  and  constables.  The  time 
and  manner  of  qualification  are  left  to  be  regulated  by  the  Legislature. 

2.  Same.  Same.  Same  Same.  Act  of  1835,  ch.  1,  sec.  12.  By  the  act 
of  1835,  eh.  1,  sec.  12,  the  officer  holding  the  election  for  constables 
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■  is  required  to  certify  the  result  of  the  election  to  the  County  Court ; 
and,  thereupon,  said  Court  shall  take  bond  and  security  from  the  party 
elected  and  qualify  him  as  now  prescribed  by  law ;  e^ftcr  which  sttid 
parti/  shall  enter  upon  the  duties  of  the  office  of  constable.  His  official 
term  of  *•  two  years,"  therefore,  commenc  s  from  the  dat^  of  his 
qualification  ;  and  not  from  the  day  of  his  election  to  the  office. 

8.  Execution.  Return  of.  Sheriff.  The  shoriflf  has  the  whole  inter- 
Tening  period  between  the  time  an  execution  comes  to  his  hands  and 
the  reiurn  day  to  execute  it;  unless  by  delay  the  debt  might  be  lost 
or  put  in  jeopardy ;  and  if  his  term  of  office  expires  before  the  return 
day  of  an  execution  the  only  duty  imposed  on  the  outgoing  sheriff  is 
to  deliver  over  the  process  to  his  successor. 

4.  Same.  Same.  Same.  Sureties.  A  sheriff  has  no  power  to  execute 
or  return  an  execution  after  his  term  of  office  is  at  nn  end;  unless 
while  in  office  he  had  begun  its  execution;  and  a  failure  to  execute 
and  return  an  execution  in  huch  a  ca^e  is  not  a  breach  of  the  condition 
of  hi^  bond,  so  as  to  charge  his  surctieF. 

6.  Same.  Same.  Same.  Delivery  of  process  to  successor.  The  noglect  of 
the  sheriff  to  deliver  over  process  remaining  unexecuted  in  his  harids, 
upon  the  expiration  of  his  official  term,  to  his  successor,  is  not  an 
official  omission  or  neglect,  within  ttie  condition  of  his  bond,  so  as  to 
charge  his  sureties. 

6.  Same.  Same.  Same.  Same.  Question  reserved.  If  an  execution  is 
placed  in  the  hands  of  the  sheriff,  an'i  retained  by  him  with  the 
knowledge  and  by  the  express  direction  of  the  plaintiff,  can  anj 
default  be  imputed  to  him  for  failing  to  execute  and  return  it? 


FROM   STKWART. 


Verdict   and  judgment    for  the  defendants.      PlaintiflFs 
appealed. 

Kimble,  for  plaintifif  in  error. 

House,  for  defendants  in  error. 

McKiNNEY,  J.,  delivered  tlie  opinion  of  the  Court. 

This  was  an  action  of  covenant  brouglit  by  Nolin  against 
Parchmen   (as  former  sherifif  of  Stewart  county,)  and   the 
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sureties  to  his  official  bond,  for  alleged  breaches  of  the  con 
dition  thereof. 

It  appears  from  the  bill  of  exceptions,  that  the  defendant, 
Parchmen,  was  duly  elected  sheriff  of  said  county  on  the  4th 
day  of  March,  1854,  the  day  fixed  by  law  for  such  elections ; 
and  that  on  the  3d  day  of  April  following,  he  executed  the 
bonds  required  by  law,  and  was  regularly  qualified  and 
inducted  into  office  by  the  county  court  of  said  county. 

It  further  appears,  that  on  the  llth  day  of  March,  1856, 
an  execution  issued  from  the  office  of  the  circuit  court  of 
said  county,  founded  on  a  judgment  in  favor  of  Nolin,  the 
plaintiff,  against  Newell  and  Pritchett,  for  $1081.09,  tested 
of  the  March  term,  1856,  of  said  court,  and  returnable  to  the 
July  term  ensuing ;  which  execution  came  to  the  hands  of 
Brandon,  one  of  the  deputy  sheriffs  of  said  county,  by  the 
special  direction  of  the  plaintiff,  Nolin,  a  day  or  two  after 
its  issuance. 

It  likewise  appears,  that  at  the  election  on  the  first  Satur- 
day of  March,  1856,  one  Bogard  was  elected  to  the  office  of 
sheriff  of  said  county,  and  on  the  3d  of  April,  1856,  the 
latter  was  duly  qualified  and  entered  upon  the  execution  of 
the  duties  of  his  office. 

It  does  not  appear  that,  in  point  of  fact,  Parchmen,  whose 
term  of  office  had  nearly  expired,  had  knowledge  of  the  fact 
of  the  issuance  or  delivery  of  said  execution  to  his  deputy. 
The  proof  shows  that  Brandon,  the  deputy,  retained  the 
execution  in  his  hands  ;  and  that  on  the  8th  of  July,  1856, 
lie  received  a  payment  of  |700  from  the  defendants  in  the 
execution,  which  he  credited  thereon,  and  paid  the  same  over 
to  the  plaintiff  a  few  days  thereafter.  And  on  the  1st  of 
December,  1856,  he  returned  said  execution  to  the  clerk,  and 
procured  the  issuance  of  an  alias  execution.  The  proof 
tends  to  establish  pretty  clearly  that  Brandon  acted  as  the 
agent  of  the  plaintiff  in  this  matter,  and  that  he  had  per- 
mission from  the  plaintiff  to  retain  and  hold  up  the  execution. 

In  November,  1856,  Newell  and  Pritcliett,  tho  judgment 
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debtors  failed  ;  in  consequence  of  which  the  residue  of  the 
plaintiffs  judgment  remains  uncollected. 

Upon  this  state  of  the  facts,  several  breaches  of  the 
condition  of  the  official  bond  of  Parchmen  are  assigned,  of 
which  only  two  need  be  noticed.  First,  the  failure  to  execute 
and  make  due  return  of  said  execution  to  the  July  term,  to 
which  it  was  returnable.  And,  secondly,  the  neglect  of 
Parchmen,  on  going  out  of  office,  to  deliver  the  same  over  to 
his  successor. 

In  answer  to  the  first  breach  assigned,  it  is  said  for  the 
defendants,  that,  in  law,  Parchmen  was  not  sherifi"  at  the 
date  of  the  issuance  of  the  execution,  namely,  on  the  11th 
day  of  March,  1856  :  that,  under  the  constitution  (Art.  6, 
sec.  15,)  the  term  must  be  held  to  commence  from  the  day  of 
the  election,  which,  in  this  particular  instance,  was  on  tlie 
4th  day  of  March,  1854,  and  consequently  the  official  term 
had  expired  before  the  day  of  the  issuance  of  said  execution. 
This  position  is  not  tenable.  The  constitution  simply  prc- 
ifcribes  the  mode  of  appointment,  and  the  duration  of  Ihc 
terra.  The  time  and  manner  of  qualification  arc  left  to  be 
regulated  by  the  Legislature  :  and  by  the.  act  of  1835,  ch.  1, 
sec.  12,  the  officer  holding  the  election  for  constables  is 
required  to  certify  the  result  of  the  election  to  the  county 
court,  "and,  thereupon,  said  court  shall  take  bond  and 
security  from  said  constable  or  constables,  and  qualify  him 
as  now  prescribed  by  law  ;  iifter  which  said  constable  or 
coiistoMes  slwR  enter  upon  the  diUies  of  the  office  of  constable.^* 
From  this  express  provision  of  the  statute  it  is  clear  that  the 
official  term  of  "  two  years  "  commences  from  the  date  of  the 
qualification  of  the  constable,  and  not  from  the  day  of  his 
election  to  the  office. 

The  available  answer  to  the  first  breach  is,  that  the  official 
term  of  the  sheriff  having  expired  some  twenty  days  after 
the  execution  was  placed  in  the  hands  of  his  deputy,  he 
cannot  be  charged  with  a  breach  of  the  condition  of  the 
bond,  by  reason  of  the  failure  to  execute  and  return  the 
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process.  The  execution,  as  we  have  seen,  was  not  returnable 
for  more  than  three  months  after  the  expiration  of  the 
slieriflTs  term.  In  general,  all  that  can  be  required  of  the 
sheriflF  is,  that  he  shall  duly  execute  process  before  the  return 
day  thereof.  He  has  the  whole  intervening  period,  between 
the  time  it  comes  to  his  hands  and  the  return  day,  to  do  this, 
unless  in  cases  where,  by  delay  in  the  execution  thereof,  the 
debt  might  be  lost  or  put  in  jeopardy. 

I\  has  been  held  that  where  the  sherifTs  term  expire?,  as 
in  the  present  case,  the  only  duty  imposed  upon  the  outgoing 
Rheriff,  is  to  deliver  over  the  process  to  his  successor ;  because 
he  has  no  power  to  execute  or  return  the  same  after  his  term 
was  at  an  end,  unless,  while  in  ofiBce  he  had  begun  its  execu- 
tion. 7  Humph.,  447  :  3  Humph.,  1)98,  419 ;  2  Sneed,  18. 
These  cases  cstablisiih  ihat  a  failure  to  execute  and  return  an 
execution,  in  such  a  case,  is  not  a  breach  of  the  condition  of 
the  bond,  so  as  to  cliarge  the  sureties  of  the  officer. 

2d.  It  is  equally  clear  that  the  neglect  of  tlie  sheriff  to 
deliver  over  the  process,  remaining  unexecuted  in  his  hands, 
to  his  successor,  is  not  an  official  omission  or  neglect  within 
the  condition  of  the  bond,  so  as  charge  the  sureties.  In 
contemplation  of  law,  it  is  a  duty  to  be  performed  by  the 
individual,  after  his  office  hcis  ceasexl,  and  with  it,  his  power 
to  do  any  other  official  act,  except  such  as  are  properly  within 
the  scope  of  the  statute  giving  time  to  wind  up  his  business. 
And  this  duty  resting  upon  him,  it  might  be  conceded  that 
he  would  be  answerable,  individually,  in  an  action  on  the 
case,  for  neglecting  to  do  so.  But  it  is  clear  that  it  is  a  duty 
not  within  the  condition  of  the  bond,  and,  therefore,  his 
sureties  cannot  be  made  liable. 

Again :  a  successful  defence  to  the  action  might,  perhaps, 
be  rented  on  the  ground,  that,  the  execution  was  placed  in 
the  hands  of  Brandon,  and  retained  by  him,  with  the 
knowledge  and  by  the  express  direction  of  the  plaintiff,  upon 
his  own  responsibility  and  at  his  own  peril,  and  that,  conse- 
quently, no  default  can  be  imputed  to  the  sheriff  for  failing 
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to  execute  it  or  return  it.    This  ground  is  not  necessary, 
however,  to  tlie  determination  of  the  present  case.    There 
is  no  error  in  the  record. 
Judgment  affirmed. 


Anderson  et  cd.  v.  McCullough  et  al. 

Will.  Construction  of.  Fewer  coupled  with  a  trust.  Advancements.  After 
deTising  all  his  personal  and  real  estate  to  his  wife,  the  testator  used 
this  language;  *'  Believing  that  she  will  make  an  equitable  distribu- 
tion of  the  property,  at  her  death,  among  our  children.  «  *  * 
She  is  getting  old  and  infirm,  and  when  I  am  gone  this  power  to  gire 
will  make  them,  I  hope,  dutiful  and  affectionate  to  her,  as  I  hereby 
give  her  the  power  to  reward  those  that  are  most  dutiful  to  her." 

Afterwardi  a  plantation  and  mills,  which  the  testator  thought  would 
return  to  his  estate,  were  devised  to  one  of  his  sons.    Held : 

1.  That  the  paper  last  executed  must  bo  read  in  connection  with,  and  as 
part  of  the  will,  and  that  its  effect  is  to  give  the  plantation,  mills,  ete., 
to  the  testator's  son,  as  an  advancement,  leaving  the  will,  in  all  other 
respects,  intact. 

2.  That  under  the  will  the  widow  took  a  life  estate  in  the  property,  with 
a  power  of  appointment  coupled  with  a  trust:  the  will  not  confer- 
ring a  mere  naked  power,  which  the  party  might  or  might  not  execute 
in  her  discretion. 

8  That  the  widow  may  make  a  just  and  reasonable  discrimination  in 
the  divison  of  the  property,  based  upon  the  good  or  ill  conduct  of  the 
children  towards  her  after  testator's  death;  but  there  must  be  a  real 
and  substantial  allotment  to  each  one  in  the  distribution. 

4.  The  power  of  appointment  being  coupled  with  a  valid  trust,  and 
the  widow  having  died  without  executing  the  power,  a  court  of 
equity  will  hold  the  trust  to  survive,  and  will  decree  its  execution; 
it  would  be  otherwiao  if  it  was  a  mere  naked  power,  not  coupled  with 
a  trust. 

5.  In  decreeing  the  execution  of  the  trust,  the  court  will,  as  far  a  prao- 
ticable,  carry  out  the  wishes  and  intentions  of  the  testator,  apparent 
from  the  face  of  the  will,  if  there  is  nothing  inequitable  or  improper 
in  itself,  in  its  provisions. 
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The  inquiry  as  to  whether  the  children  were  alike  dutiful  to  their 
mother,  she  having  died,  is  impracticable;  the  fact8  are  not  capable 
of  ascertainment,  in  any  satisfactory  mode.  All  that  the  Court  can 
do  is  to  give  efTect  to  the  general  intention  of  the  donor. 
In  order  that  words  of  recommendation,  entreaty  or  wif>h,  chall  be 
held  to  create  a  trust,  it  is  necessary;  first,  that  the  words  aie  fo  used 
that  upon  the  whole  they  ought  to  be  construed  as  imperative;  second- 
ly, the  subject  of  the  recommendation  or  wish  bo  certain;  and, 
thirdly,  that  the  objects  or  persons  intended  to  have  the  benefit  of  the 
recommendation  or  wish,  be  also  certain. 


FROM    MAURY. 


Fleming,  for  complainants. 

Gant  and  Raney,  for  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainants  are  the  administrators  with  the  will  an- 
nexed of  the  estate  of  Robert  Wallis,  who  died  in  Maury 
caunty,  in  1846.  Some  years  before  his  death,  said  Robert 
Wallis  made  a  will,  and  afterwards  executed  another  paper 
of  a  testamentary  nature,  and  to  have  the  proper  construc- 
tion of  these  papers  declared,  was  the  purpose  of  the  present 
bill. 

The  testator  left  surviving  him  his  wife  and  five  children 
and  four  grand-children,  the  children  of  his  son,  John 
Wallis,  who  died  after  the  making  of  the  will. 

Margaret  Wallis,  widow  of  the  testator,  was  nominated 
executrix  of  the  will,  and  qualified  as  such.  She  died  intes- 
tate, in  1858,  and  complainants  were  appointed  administra- 
tors of  her  estate  j  and  administration  on  tlie  estate  of  the 
testator,  with  the  will  annexed,  was  also  granted  to  them. 

The  estate  of  the  testator  consisted  of  lands,  slaves,  and 
other  personal  property,  which  he  devised  and  bequeathed  as 
follows,  viz  : 

"  I,  Robert  Wallis,  do  hereby  give  and  bequeath  to  ray 
dear  wife,  Margaret,  all  ray  real  estate,  personal  and  mixed 
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estate,  believing  that  slic  will  make  an  equitable  distribution 
of  the  property,  at  her  death,  among  our  children ;  as  she 
knows  better  than  any  other  person  what  part  they  each  of 
them  have  already  received  :  she  is  getting  old  and  infirm, 
and  when  I  am  gone  this  power  to  give  Avill  make  them,  I 
hope,  dutiful  and  affectionate  to  hor.  ns  I  hereby  give  her  the 
power  to  reward  those  that  ore  the  most  dutiful  to  her.  Any 
part  that  may  be  given  to  my  son  John's  children,  I  request 
may  be  laid  out  in  their  education,  as  he  has  proven  so 
unsteady;  no  part  of  my  estate  is  to  be  given  liim,  in  any 
way,  or  at  any  time,  unless  secured  to  his  children,  so  sure  I 
am  that  lie  w^ould  waste  it."  This  will  bears  date  the  16th 
of  January,  18H6. 

Afterwards,  on  the  16th  of  February,  1839,  said  Robert 
Wallis  executed  the  following  paper,  viz  : 

"T,  Robert  Wallis,  of  Maury  county.  State  of  Tennessee, 
being  in  sound  mind  and  good  health,  but  considering  the 
great  uncertainty  of  human  life,  have  thought  it  best  to  ar- 
range my  affairs  as  I  wish  them  hereafter  to  stand.  I  have 
given  a  part  of  my  i)roperty  to  each  of  my  children,  as  lliey 
married  or  settled  in  life.  I  have  made  my  will  and  provided 
for  my  dear,  affectionate  wife,  Magaret  D.  Wallis.  Believing 
the  plantation,  mills,  &c.,  on  which  Samuel  T.  Tillman  now 
lives,  will  return  to  me,  as  I  believe  he  will  be  unable  to  pay 
for  them  ;  if  this  does  take  place,  I  hereby,  at  my  death,  give 
and  bequeath  to  my  dear  son,  Robert  M.  Wallis,  all  the 
right,  title  and  interest  I  may  hereafter  have  to  that  prop 
erty." 

Margaret  Wallis,  the  widow,  died  inte^!tate  in  1858,  with- 
out having  made  any  distribution  of  the  property  amongst 
her  children  and  grand-children,  as  cont'jaiplated  by  the  will 
of  the  testator. 

1st.  We  are  of  opinion  that  the  paper  of  the  16th  of  Feb- 
ruary, 1839,  must  be  read  in  connection  with,  and  as  part  of 
the  will ;  and  that  its  effect  is  simply  to  give  "the  planta- 
tion, mills,  &c.,"  (which  did,  in  fact,  fall  back  to  the  testator.) 
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to  his  son  Robert  M.  Wallis,  as  an  advancement,  leaving 
the  will  in  all  other  respects,  intact. 

2d.  We  are  of  opinion  that  under  the  will,  tlie  widow  took 
a  life  estate  in  the  property,  with  a  power  of  appointment 
coupled  with  a  trust. 

The  position  that,  by  the  language  ot  the  will,  the  widow 
had  an  absolute  and  uncontrollable  power  over  the  property, 
is  not  tenable.  The  gift  is  to  her — "believing  that  she  will 
make  an  equitable  distribution  of  the  property,  at  her  death, 
among  our  children,  as  she  knows  better  than  any  other 
person,  what  part  eacli  one  of  them  has  already  received." 
The  intention  of  the  testator,  that  the  widow,  at  her  death, 
Hhould  distril»nte  the  property  equitably  amongst  the  children, 
is  here  clearly  manifested.  According  to  the  current  of  au- 
thorities, thc>e  words  must  be  construed  to  be  imperative, 
and  not  as  conferring  merely  a  naked  power,  which  the  party 
might  or  might  not  execute,  in  her  di.'-crctit)n.  In  the  case 
of  Wrbjht  v.  A(lijns\  1  Turn.  &  lluss.,  157,  cited  in  note  to 
860.  1070,  2  Story's  Etj.  Jur.,  Lord  Eldon  stiyi^,  that  in  order 
that  words  of  reconiniendalion,  entreaty,  or  wish,  shall  be 
held  to  create  a  trust,  it  is  necessary,  firt^t.  that  the  words 
are  so  used,  that  u))on  the  whole,  they  ought  to  be  construed 
a.s  im{>erative  ;  secondly,  that  the  sulyect  of  the  recommenda- 
tion or  wish,  be  certain  ;  and,  thirdly,  that  the  objects  or 
persons  intended  to  have  the  benefit  of  the  recommendation 
or  wish,  be  also  certain.  According  to  this  rule,  it  is  clear 
that  a  valid  trust  is  here  created. 

The  only  discretion  vested  in  the  widow  was  in  regard  to 
tlie  equality  of  the  distribution.  The  rulo  for  the  distribu- 
tion of  the  property  is  prescribed  ;  it  is  to  be  an  equitable, 
that  is,  an  equal  distribution,  subject  to  the  qualification,  not  C 
that  she  may  appoint  to  such  of  the  persons  named  in  the 
ijeill,  as  she  may  think  proper,  but  simply  that  she  may  bestow 
a  reward  upon  such  of  them  as  are  most  dutiful ;  in  other 
words,  she  may  make  a  just  and  reasonable  discrimination, 
in  the  division  of  the  'property,  based  upon  the  good  or  ill 
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conduct  of  the  children  towards  her  after  testator's  death. 
But,  still,  the  language  of  the  will  demands  a  real  and  sub- 
stantial allotment  to  each  one  in  the  distribution. 

3d.  The  power  of  appointment  being  coupled  with  a  valid 
trust,  and  the  widow  having  died  without  executing  the 
power,  a  court  of  equity  will  hold  the  trust  to  survive,  and 
will  decree  its  execution  ;  of  course  it  would  be  otherwise  in 
the  case  of  a  mere  naked  power,  not  coupled  with  a  trust.  2 
Story's  Eq.  Jur.,  Sec.  1061. 

And  in  decreeing  the  execution  of  the  trust,  the  court  will 
have  respect,  as  far  as  practicable,  to  the  wishes  and  inten- 
tions of  the  testator,  apparent  from  the  face  of  the  will ; 
and  will  mould  its  decree  accordingly,  if  there  be  nothing 
inequitable,  or  improper  in  itself,  in  the  provisions  of  the 
will.  But  it  is  obvious  that  this  cannot  always  be  done,  to 
the  full  extent  of  the  testator's  intentions.  The  present  case 
furnishes  an  illustration  of  its  impracticability  in  some 
instances. 

The  general  intention  of  the  donor  of  the  power,  that  there 
shall  be  an  equal  distribution  of  the  property  amongst  the 
persons  named,  is  clearly  expressed  ;  but  there  is  likewise  a 
particular  intention,  no  less  clearly  indicated,  by  which,  under 
certain  circumstances,  an  inequality  in  the  distribution  may 
be  produced.  And  this  is  left  entirely  to  the  discretion  and 
judgment  of  the  donee  of  the  power.  The  particular  inten- 
tion is  to  have  eflFect  or  not,  according  to  the  donee's  own 
individual  views  of  the  relative  dutifulness  of  the  several 
children.  Now,  it  is  plain  that,  the  donee  having  died 
will  tout  executing  the  power,  the  court,  when  called  on  to 
execute  the  trust,  cannot  place  itself  in  the  shoes  of  tlic  donee, 
so  far  as  to  inquire  or  decide  whether  or  not  the  children 
were  alike  dutiful  to  their  mother.  The  inquiry  is  impracti- 
cable ;  the  facts  are  not  capable  of  ascertainment,  iu  any 
satisfactory  mode ;  and  were  it  otherwise,  tlie  judgment  of 
the  chancellor  and  of  the  mother  might  differ  very  widely  ; 
in  the  heart  of  the  mother,  perchance,  the  prodigal  son 
might  still  be  the  favorite,  and  thought  worthy  of  the  "  double 
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portion  "  All  that  the  court  can  do,  therefore,  in  such  cases, 
is  to  give  effect  to  the  j^eneral  intention  of  the  donor.  Hence, 
in  the  present  ca?e,  tlie  distribution  must  be  equal,  in  the 
general  sense  contemplated  by  the  testator :  that  is,  after 
collating  the  advancements,  and  holding  each  one  to  account 
for  whatever  amount  he  may  have  received,  by  way  of  ad- 
vancement, either  in  the  lifetime  of  the  testator  or  from  the 
widow.  The  grand-children  stand  upon  equal  footing,  under 
the  will,  with  the  children  of  the  testator,  and  will  be  entitled 
to  one  sixth  part  of  the  property  or  its  proceeds. 

The  value  of  "  the  plantation,  mills,  &c.,"  will  be  charged 
to  Robert  M.  Wallis  at  its  reasonable  value,  at  the  death  of 
the  testator. 

Decree  affirmed. 


Sewanee  Mining  Company  v,  McCall. 

Petkcipal  AMD  AGENT.  General  and  tpeeial  authoritiet.  Bill  of  Ex- 
change. General  authoritieB  to  transact  business  and  to  receive  and 
discharge  debts  do  not  confer  upon  an  agenl  the  power  of  accepting 
or  endorsing  bills  so  as  to  charge  the  principal.  Special  authorities 
to  accept  or  endorse  bills  are  construed  strictly. 

Same.  Same.  Acceptance  of  bilU  by  Agent.  The  power  to  accept 
bills,  to  as  to  charge  the  principal,  is  one  of  too  much  iniportnnco  and 
too  liable  to  be  abused,  to  bo  held  to  exist  unless  it  be  given  in  terms, 
or  be  manifestly  proper  and  necessary  to  effectuate  the  purposes  of 
the  agency. 

Samb.  Same.  Extraordinary  emergency.  The  acceptance  of  bills,  by 
an  agent,  to  avoid  the  su^^ pension  of  work  of  great  importance  to  the 
principal,  does  not  fall  within  that  class  of  cases  of  extraordinary 
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emergency,  or  OTcrruling  necessity,  in  which  from  the  very  necessities 
of  the  case,  an  agent  is  justified  in  deviating  froui  the  authority  con- 
ferred on  him. 


FROM   DAVIDSON. 


Verdict  and  judgment  for  the  plaintifiF.  The  defendant 
appealed. 

Meigs,  for  the  plaintiff  in  error. 

A.  EwiNG,  for  the  defendant  in  error. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt,  on  simple  contract,  brought 
by  McCall  against  the  conipan3\  Judgment  for  the  plaintiff, 
and  an  appeal  in  error  to  tliis  Court  by  the  defendant. 

The  single  question  presented  for  our  determination  i?, 
whether  or  not  the  company  is  bound  by  tlie  act  of  its  general 
agent,  in  accepting  a  bill  drawn  by  Best  &  Co.,  on  the  de- 
fendant, in  favor  of  McCall,  upon  the  following  state  of  facb«. 

The  Scwanee  Mining  Company  was  incorporated  by  an 
act  of  the  General  Assembly,  with  authority  to  construct  a 
railroad  on  the  Cumberland  Mountain  leading  to  its  coal- 
mines. Best&  Co.,  were  employed  as  contractors  to  build  said 
road  ;  and  while  engaged  in  the  performance  of  the  work, 
they  became  indebted  to  McCall  in  the  sum  of  $1060.90,  for 
tools  and  materials  furnished  to  them,  by  him,  and  used  in 
the  construction  of  the  road.  In  discharge  of  this  dcbt^ 
Best  &  Co.,  on  the  13th  of  October,  1857,  drew  a  bill  on  the 
Sewanee  Mining  Company  in  favor  of  McCall,  which  was 
accepted  by  Backus,  as  general  agent  of  said  company,  in 
the  absence  of  the  President. 

The  proof  shows  that  the  stockholders,  directors,  and  offi- 
cers of  the  company  are  non-residents  ;  that,  in  the  absence 
of  the  President,  Backus  acted  as  its  genearl  agent ;  that  he 
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was  also  chief  ciiprincer  of  the  company  :  that  he  had  authori- 
ty to  draw  on  S.  F.  Tracy,  as  President  of  the  company,  but 
was  instructed  not  to  draw  except  in  case  of  necessity  ;  but 
that  lie  had  no  special  authority  to  accept  drafts  or  bills  drawn 
on  the  company ;  and  that  h^  accepted  the  Inll  in  question  in 
tiie  absence  of  tl)c  President  at  New  York,  because  McCall 
threatened  to  attach  the  effects  of  Best  &  Co.,  on  the  road, 
for  the  satisfaction  of  his  debt,  which  would  have  stopped 
the  work,  and  have  been  disastrous  to  the  interests  of  the 
road,  and  he  thought  it  the  best  course  he  could  take  for  the 
interest  of  the  company,  under  the  circumstances,  to  accept 
the  bill,  so  that  the  work  might  go  on. 

The  proof  tends  to  estaWish  that  at  the  time  of  the  ac- 
ceptance of  said  bill,  the  Sewanec  Company  would  probably 
have  been  found  indebted  to  Best  &  Co.,  in  a  "  small  amount," 
if  their  account  had  been  settled  then  :  but  that  at  the  time 
of  the  institution  of  this  suit,  no  such  indebtedness  existed. 
It  appears  that  Ti-acy,  the  President  of  the  Company,  re- 
mained absent  from  Tennessee  until  February,  1858,  and 
that,  on  his  return,  he  disavowed  and  repudiated  the  act  of 
tlie  agent  in  accepting  said  bill,  of  which  act  it  docs  not 
appear  that  he  had  any  notice,  until  after  his  return. 

The  Circuit  Judge  instructed  the  jury,  in  substance,  that 
the  acceptance  of  the  bill,  under  the  circumstances  would 
bind  the  company. 

The  authorities  to  whicli  we  have  been  referred,  do  not,  in 
our  judgment,  support  the  charge  of  his  honor.  The  weight 
of  authority,  wo  think,  clearly  establishes  the  reverse  of  the 
proposition  stated  in  the  charge,  to  be  the  law.  In  Byles  on 
Bills,  22,  marg.,  it  is  distinctly  laid  down  that  "general  au- 
thorities to  transact  business,  and  to  receive  and  discharge 
debts,  do  not  confer  upon  an  agent  the  power  of  accepting 
or  endorsing  bills,  so  as  to  charge  his  principal."  And  for 
this  numerous  authorities  are  cited  in  the  note.  This  author 
also  asserts  the  principle  that  "special  authorities  to  accept 
or  endorse  bills  are  construed  strictly."  Ibid.  The  same 
doctrine  is  substantially  maintained  in  Story  on  Agency,  sees. 
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62,  63,  64,  66,  67,  where  several  cases  arc  referred  to  aad 
commented  on. 

The  power  to  accept  bills,  so  as  to  charge  the  principal,  is 
one  of  too  much  iniporfnnce,  and  too  liable  to  be  abused,  to 
be  held  to  exist,  unless  it  be  given  in  terms,  or  be  manifestly 
proper  and  necessary  to  efifeetnate  the  purposes  of  the  agency. 

Iii  the  present  case,  ll:e  jkjwim*  cannot  be  implied,  as  inci- 
dental to  the  authority  conferred  on  the  agent:  because  it 
was  not  witiiin  the  scope  of  the  authority  given  ;  it  was  not 
a  neoespary  or  usual  means  of  executing  the  authority. 

Nor  does  it  fall  within  that  class  of  cases  of  extraordinary 
emergency,  or  overruling  necessity,  in  which,  from  the  very 
necessities  of  the  case,  an  agent  is  justified  in  a  deviation 
from  the  authority  conferred  on  him.  See  Story  on  Agency, 
sees.  85,  141,  194,  208. 

It  ifl  clear  that,  under  the  circumstances,  the  agent  would 
not  have  been  authorized  to  accept  a  bill,  even  in  discharge 
of  a  debt  due  from  the  principal  ;  much  less  could  he  do  so 
in  discharge  of  a  debt  from  a  third  person,  for  which  the 
principal  was  not  legally  liable. 

Judgment  reversed. 


William  Lamberrt  v.  James  Pharis. 

Etidence.  Siamder,  ShmenU  character.  In  actions  of  slander,  the  plain- 
tifTs  generul  character  upon  the  trait  inyoWed  in  the  charge  is  pat 
in  issue  and  may  be  proven ;  but  his  general  character  upon  traite 
not  inToWed  in  tue  charge,  or  special  charges,  or  other  Crimea,  or 
suspicions  and  rumors,  are  not  admissible. 


FROM  JACKSON. 


This  cause  was  heard  before  his  Honor,  Judge  Pitb.    The 
plaintiff  appealed. 
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J.  P.  MuRRY,  for  the  plaintiff. 

QuARLES,  Turkey,  Dentok  and  McHbnry,  for  the  de- 
fendant. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  slander  for  the  imputation  of  perjury. 

The  actionable  words  used  by  the  defendant  were  in  sub- 
fltanco,  that  the  plaintiff  was  examined  as  a  witness  in  the 
Circuit  Court  of  Jackson,  in  a  suit  then  pending  by  appeal, 
in  which  Maria  Manors  was  plaintiff,  and  the  said  Pharis 
defendant,  and  that  he  falsely  swore  that  he  had  no  interest 
in  the  suit,  and  had  given  no  counsel  or  advice  to  Mrs. 
Manors  in  relation  to  the  suit,  and  was,  therefore,  guilty  of 
the  crime  of  perjury. 

The  defendant  plead  not  guilty,  the  statute  of  limitations, 
and  justification — that  the  charge  was  true.  Upon  this  last 
plea  the  contest  was  made,  and  the  jury  found  it  for  the  de- 
fendant. 

We  find  nothing  in  the  errors  assigned  in  the  argument  for 
the  plaintiff  entitled  to  consideration,  except  the  rulings  of 
the  court  in  relation  to  the  evidence  of  character. 

Milton  Draper  was  asked  by  defendant's  counsel,  "was  it 
not  generally  reported  and  believed  in  the  neighborhood  of 
plaintiff  that  he  burnt  Pharis'  crib."  This  question  was 
objected  to,  but  allowed  and  answered  in  the  affirmative. 
Several  other  witnesses  were  permitted  to  answer  the  same 
and  similar  questions,  in  relation  to  that  and  other  reports 
against  him  in  relation  to  the  crimes  of  perjury,  larceny,  4c. 
This  was  certainly  going  beyond  all  the  cases  and  autiiorities 
on  that  subject.  Tlie  plaintiff 's  general  character,  and  that 
only,  upon  the  trait  involved  in  the  charge,  in  this  case  false 
swearing,  is  put  in  issue,  in  actions  of  slander.  1  Green.  Ev., 
55  ;  11  Hump.,  614.  He  is  supposed  to  be  always  prepared 
to  defend  that,  when  he  sues  for  character,  but  not  nil  the 
special  charges  that  may  be  brought  against  him,  and  not 
even  his  general  character  upon  traits  m^t  involved  in  the 
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charge.  Much  less  is  he  presumed  to  be  ready  to  meet  all 
that  report  and  rumor  may  have  thrown  out  against  him. 
The  only  charge  upon  his  character,  which  is  open  for  inves- 
tigation, is  that  for  which  he  sues — in  this  case,  the  perjury 
specified.  Nor  can  that  be  proven  unless  there  be  a  plea  of 
justification  avering  its  truth.  It  would  be  a  very  strange 
incongruity  in  the  law  to  exclude  all  evidence  of  the  truth 
of  the  very  charge  upon  whicli  the  suit  is  brought,  unless 
notice  is  given  to  the  i)laintiif,  by  a  very  special  plea,  and 
not  even  then,  by  rumor  or  report,  (2  Greenleaf,  426,)  but 
still  allow  proof  of  other  crimes,  and  even  rumors  and  sus- 
picions of  crimes  of  equal  enormity. 

It  was  going  a  good  ways,  and  against  a  heavy  current  of 
authority,  (2  Green.  Ev.,  275,)  to  admit  proof  in  mitigation 
of  damages,  under  the  general  issue,  that  **  it  was  generally 
reported  and  believed  that  the  words  spoken"  by  the  defendai.t 
*'  were  true."  West  v.  Walker,  2  Swan,  33.  But  this  ca.-c 
has  been  adhered  to,  and  is  not  now  disapproved,  but  is  le- 
regardcd  as  standing  upon  good  reason,  and  respectable 
authority.  That  rule  is,  of  course,  confined  to  the  specific 
diarge  on  which  the  suit  is  based.  The  practice  adopted  in 
this  ca^e  would  render  tiicse  actions,  already  expensive  juid 
jiiotractcd,  interminable  and  ruinous.  Instead  of  confining 
the  proof  strictly  to  the  truth  or  falsehood  of  the  charge  of 
})erjury  in  the  specified  case,  other  perjuries,  larcenies,  ari-ons^ 
A:c.,  would  have  to  be  investigated. 

The  error  is  too  palpable  for  debate.  All  the  evidence  in 
the  case,  and  there  is  a  volume  of  it,  in  which  the  plaintiff  is 
impeached  upon  general  character  as  a  witness,  is  irrelevant 
and  improper.  Witnesses  can  only  be  properly  interrogated 
as  to  his  general  character  as  to  the  crime  of  perjury,  not 
whether  they  would  believe  him  or  not.  That  is  not  mate- 
rial to  the  issue.  The  question  is  whether  he  has  sworn 
falsely  in  tlie  case  specified,  and  that  is  not  to  be  decided  by 
the  opinions  of  witnesses,  but  the  proof  of  facts.  But  his 
general  character  on  the  subject  of  swearing  is  open  for 
investigation,   not  any    particular   instance   even   of   that 
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offence.  But  not  even  his  general  character  as  to  any  other 
trait  can  be  gone  into,  much  less  particular  offences;  and  still 
less,  rumors  and  reports  as  to  other  crimes. 

Let  the  judgment  be  reversed,  and  the  case  remanded  for 
a  new  trial. 


E.  L.  &  A.  E.  CoLcoRD  v.  A.  J.  Hall. 

FOBCIBLK  Entet  AND  Dktainek.  Agreement.  Construction  of.  By  an 
instrnmeikt  of  writing,  the  plaintiffs  in  error  specified  certain  seryicet 
to  be  performed  bj  tbe  defendant  for  which  he  was  *'to  hare  the 
house  rent,  use  of  garden,  fire<wood,  and  pasturage  for  what  cows 
you  keep  for  family  use.  Mr.  A.  J.  Hall  to  hold  possession  until  25th 
of  December,  1859,  and  said  Hall  to  have  entire  control  of  the  prem- 
ises as  agent  for  Ariand  £.  Colcord."  Held :  that  Hall  was  not  a 
mere  agent,  but  took  an  interest  in  th«  premises  as  the  lessee  of  A. 
E.  Colcord,  and  was  entitled  to  the  possession  until  the  25th  Decem- 
ber, 1859,  and  if  wrongfully  turned  out  of  possession,  could  maintain 
-    an  action  of  forcible  entry  and  detainer  to  be  restored  to  the  same. 


FROM  WHITE. 


This  cause  was  tried  before  Judge  Gardenhibe,  at  the 
May  Term,  1859. 

Sam'l  Turnet,  for  the  plaintiff  in  error* 

CoLHS,  for  the  defendant  in  error. 

Wbioht,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  forcible  entry  and  detainer.    The 
40 
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determination  of  the  case  depends  entirely  upon  the  construc- 
tion of  the  following  instrument  of  writing  between  the 
parties : 

"THINGS    THAT  I  WANT   DONE. 

"  Fence  at  common  put  up — to  keep  all  the  fences  up  and 
sure  to  keep  out  the  hogs  and  other  stock.  I  wish  you  to 
do  the  best  you  can  with  the  potatoes  and  oats,  and  also  the 
clover,  and  to  collect  the  pasturage,  and  to  receive  the  money 
for  me,  and  for  you  to  use  what  money  so  collected,  and  for 
Bale  of  potatoes,  oats,  <fcc.,  to  be  applied  to  the  payment  of 
taxes  and  building  of  fence,  Ac,  and  for  the  rendering  of  the 
above  services  to  have  the  house  rent,  use  of  garden,  fire- 
wood, and  pasturage  for  what  cows  you  keep  for  family  use. 
Mr.  A.  J.  Hall  to  hold  possession  until  the  25th  of  Decem- 
1859,  and  said  Hall  to  have  entire  control  of  the  premises  as 
agent  for  Ariand  E.  Colcord. 

"E.  L.  COLCORD,  for 
"  ARIAND  E.  COLCORD. 

"Sparta,  August  16,  '58." 

The  premises  in  dispute  belonged  to  Ariand  E.  Colcord, 
and  the  writing  was  executed  by  E.  L.  Colcord,  as  her  agent, 
and  under  which  Hall,  the  plaintiflF  below,  was  placed  in 
possession  by  them.  They  subsequently,  in  the  fall  of  the 
same  year,  went  to  board  with  Hall,  and  forcibly  expelled 
him  from  the  premises,  to  regain  which  he  instituted  this 
action  and  had  judgment  it  his  favor  in  the  Circuit  Court. 

It  is  now  insisted  that,  under  this  writing,  Hall  was  merely 
the  agent,  and  not  the  lesseCyOi  A.  E.  Colcord,  and  that  his 
agency  might  be  put  an  end  to  at  any  time,  and  the  pos- 
session and  use  of  the  land  lawfully  resumed  by  her, 
and  that  the  Circuit  Judge  erred  in  instructing  tlic 
jury  otherwise.  We  do  not  think  so.  He  was  not  a  mere 
agent,  but,  in  addition,  took  an  interest  in  the  premises  as 
the  lessee  of  A.  E.  Colcord,  and  was  entitled  to  the  posses- 
sion until  the  25th  of  December,  1859.     This  is  too  plain  for 
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argument.     We  must  take  the  entire  instrument  togetlicr 
and  give  effect  to  all  its  parts.     His  agency  may  very  well 
stand  with  his  interest  as  lessee. 
The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 


Xeil  v.  Beaumoxt  et  al, 

1.  Stay  op  Exkcutiox.    Entf  red  after  two  dayt.  If  a  party  go  to  the  Magis 

trate*8  office  and  enter  his  name  as  stayor  after  the  expiration  of  two 
days,  in  the  absence  of  the  Magistrate  and  Plaintiff  the  subsequent 
assent  of  the  judgment  creditor  to  the  stay  of  execution,  after  the  )ap8e 
of  two  days  and  of  tho  justice,  to  accept  the  party  as  stayer,  mani- 
fested by  their  acquiescence,  is  as  effectual  to  bind  him  as  iftheir 
previons  assent  to  the  act  had  been  expressly  giTen. 

2.  5  a  MC.     Same.     Delivery  Bond.    Effect  of  forfeiture  of .    If,  in  such  case, 

the  stayor  execute  a  delivery  bond  and  forfeits  the  same,  the  effect  of 
the  forfeiture  is  equivalent  to  a  judgment  against  the  stayor,  after 
which  lie  is  estopped  from  gainsaying  his  original  liability. 


FROM   BEDFORD. 

WisENER,  for  Neil. 

Ed.  Cooper,  for  Beaumont,  d  (d. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  plain tifif  in  error  ^eeks  to  be  discharged  from  liability 
as  stayor  of  execution,  on  a  judgment  obtained  by  the  defend- 
ants in  error,  before  a  justice,  against  Thompson  and  others. 

He  states  in  his  petition  for  a  certiorari  and  supersedeas' 
that  he  went  to  the  office  of  tho  justice,  at  the  request  of 
Thompson,  after  the  expiration  of  the  two  days  allowed  by 
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law  for  giving  security  for  the  stay  of  executioD ;  and  the  jus- 
tice being  absent,  he  wrote  his  name  as  stayor  on  the  justice's 
docket,  without  the  knowledge  or  consent  of  either  the  jus- 
tice, or  the  plaintiflfs  in  the  judgment.  He  further  states  in 
the  petition,  that  after  the  stay  had  expired,  an  execution  was 
issued  on  the  judgment  and  levied  on  his  property  as  stayor ; 
that  he  entered  into  bond  for  the  delivery  thereof  on  the  day 
of  sale,  which  was  forfeited  by  the  non-delivery  of  the  proper- 
ty ;  and  that  the  justice  had  proceeded  to  issue  another  exe- 
cution, based  upon  the  forfeited  bond,  which  he  seeks  to  have 
quashed  on  the  ground  that  he  was  not  legally  bound  as  stay- 
or in  the  first  instance.  On  motion  of  the  defendants,  the 
Court  dismissed  the  certiorari,  and  rendered  judgment  against 
the  petitioner  and  his  surety  for  the  amount  of  the  justice's 
judgment  with  twelve  and  one  half  per  cent  interest  thereon. 

There  is  no  error  in  the  judgment.  The  subsequent  assent 
of  the  judgment  creditor  to  the  stay  of  exection,  after  the  lapse 
of  two  days,  and  of  the  justice  to  accept  the  petitioner  as 
stayor — manifested  by  their  acquiescence — was  as  eflFectual  to 
bind  the  stayor,  as  if  their  previous  consent  to  the  act  had 
been  expressly  given.  But  again  :  the  effect  of  the  forfeiture 
of  the  delivery  bond  was  equivalent  to  a  judgment  against 
the  petitioner  :  after  which — all  other  questions  aside — ^he  is 
estopped  thereby  from  gainsaying  his  original  liability  as 
stayor. 

Judgment  afSrmed. 
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Holt  v.  J.  E.  Davis. 

Stat  of  Execution.  Effect  of.  Judgment,  The  legal  effect  of  the  net 
of  becoming  stayor  is  equiyalent  to  a  confession  of  judgment ;  it  has 
the  force  and  effect  of  a  judgment  against  the  slajor  ;  and  if  he  ac- 
quiesce, and  suffer  the  judgment  toremuin  iji  force,  he  cannot  in  a  col- 
lateral proceeding  in  which  it  is  sought  to  charge  him  with  a  legal 
liability  resulting  from  his  relation  as  stayor,  enquire  into  or  impeach 
the  validity  of  the  proceeding  or  judgment,  if  it  be  not  absolutely  void 
on  its  face. 


FROM   BEDFORD. 


Verdict  and  judgment  for  the  defendant.  The  plaintiff  ap- 
pealed. 

Caldwell  and  Cooper,  for  the  plaintiff. 

WiSENER,  for  tlie  defendant. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

Thi8  was  an  action  of  debt  on  simple  contract,  to  recover 
for  money  alleged  to  have  been  paid  by  the  plaintiff  to  and 
for  the  use  of  the  defendant. 

It  appears  from  the  record,  that  on  the  1st  day  of  July, 
1857,  two  judgments  were  recovered  against  one  Thompson, 
and  the  plaintiff,  as  his  surety,  before  G.  W.  Ruth,  a  justice  of 
Bedford  county,  in  favor  of  William  Brown,  one  for  $476  40, 
and  the  other  for  $476  11,  founded  upon  bills  single. 

Upon  these  judgments,  executions  were  stayed  by  the  de- 
fendant, at  tlie  sole  instance  of  Thompson  the  principal  debt- 
or, as  is  alledged  by  the  plaintiff.  After  the  expiration  of  the 
stay,  executions  were  issued  upon  said  judgments,  and  tlie 
plaintiff  was  forced  to  satisfy  the  full  amount  of  the  same. — 
Thompson  having  failed  shortly  before.  To  recover  the 
amount  thus  paid,  from  the  defendant  as  stayor^  this  suit  was 
brought. 
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The  ground  of  defence  is,  tliat  the  defendant  was  not  legal- 
ly responsible  as  stayor,  because  the  authority  given  by  him  to 
the  justice  to  enter  his  name  as  stayor,  was  not  sufficiently 
descriptive  of  the  judgments.  The  authority  was  in  writing, 
and  is  in  the  following  words,  viz  : 

'*  Mr.  G.  W.  Ruin,  Esq." 

"  Set  my  name  down  as  stayor  to  two  judgments  that 
William  Brown  obtained  against  N.  Thompson  3d,  and  Will- 
iam C.  Holt.  July  2d,  1857." 

"  J.  E.  Davis." 

The  jury  were  instructed,  that  tlie  foregoing  writing  did 
not  communicate  authority  to  the  justice  to  enter  the  defend- 
ant's name  as  stayor,  and  that  lie  was  not  bound  thereby  ; 
and,  consequently,  for  that  reason,  the  plaintiff  could  not  re* 
cover  in  the  present  action . 

If  the  case  rested  alone  upon  this  point,  we  should,  perhaps, 
feci  constrained  to  dissent  from  tiie  conclusion  of  his  honor. 
The  fact  is  clearly  proved  that  no  other  judgments  were  ob- 
tained by  Brown  against  Thompson  and  Holt  ;  except  the 
two  above  referred  to.  In  Barr  v,  McGregor,  11  Humph. 
518,  it  is  said,  that  the  written  authority  to  the  justice  must* 
upon  its  face,  contain  such  a  reference  to  and  description  of 
the  judgment,  the  execution  of  which  is  intended  to  be  stayed, 
in  some  one  or  more  particulars,  as  will  render  it  reasonably 
certain — without  theaid  of  extrinsic  evidence— that  the  judg- 
ment referred  to  in  the  authority  is  the  same,  for  the  stay  of 
execution  on  which,  the  stayor  inter. ded  to  become  bound  as 
surety. 

Applying  this  rule  to  the  present  case,  can  it  be  said  that 
the  written  authority  given  to  the  justice  is  insufficient?  It 
is  addressed  to  the  justice,  by  name,  who  rendered  the  judg- 
ments :  it  stxites  correctly  the  names  both  of  the  plaintiff  and 
defendants,  and  the  number  of  judgments  to  be  stayed ;  and 
it  bears  date  on  the  day  after  said  judgments  were  rendered. 
From   these  particulars,  in   the  description,  is   it  not  made 
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*  reasonably  certain '  that  the  "two  judgments"  referred  to  in 
said  writing,  are  the  identical  judgments  in  question  ?  But 
we  need  not  pursue  the  discussion  of  this  point  farther,  as 
there  is  another  ground  upon  whicli  we  mainly  rest  the  determi- 
nation of  the  case. 

Tlic  legal  effect  of  the  act  of  becoming  stayor,  is  equivalent 
to  a  confession  of  judgment  :  it  has  the  force  and  effect  of  a 
Judgment  against  the  stayor.  Admitting,  then,  for  tlic  sake 
of  argument,  tlie  entry  of  the  name  of  the  stayor  by  the  jus- 
tice, to  be  erroneous  :  and  that  it  might  be  avoided  by  the 
former,  by  a  proper  proceeding  directly  for  that  purpose  : 
yet.  if  he  acquiesce,  and  suffer  the  judgment  to  remain  in 
force,  can  lie,  in  a  collateral  proceeding  like  the  present,  in 
which  it  is  sought  to  charge  him  with  a  legal  liability  result- 
ing from  his  relation  as  stayor,  inquire  into,  or  impeach  the 
validity  of  the  proceeding  or  judgment,  if  it  be  not  absolutely 
void  upon  its  face  ?  We  think  not. 

Can  it,  then,  be  successfully  maintained,  that  the  justice's 
proceeding  in  the  present  case,  is  void  ?  Certainly  not.  All  that 
r;ni  be  said  against  it — and  we  are  not  to  be  understood  as 
iMMiceding  the  correctness  of  that — is,  that  the  description  con- 
lained  in  tlie  written  instrument  is  not  sufficiently  full  or 
minute  :  or  in  other  words,  that  all  the  evidence  required  in 
such  cases,  was  not  produced  before  t!ie  justice.  But,  if  this 
were  so,  what  is  the  legal  consequence  ?  Simply  that  the 
judgment  is  erroneous  or  voidable  :  not  that  it  is  absolutely 
void.  And  if  not  avoided,  it  cannot  be  impeached,  when  col- 
laterally brought  in  question. 

There  is  no  force  in  the  argument  against  the  correctness 
of  this  conclusion,  that,  in  consequence  of  the  original  judg- 
ment having  been  satisfied  by  a  prior  surety,  the  stayor  can- 
not now  contest  the  validity  of  the  stay,  in  a  direct  proceed- 
iiig,  IIow  this  may  be,  is  unimportant.  If,  by  his  delay,  the 
stayor  has  lost  his  remedy,  it  is  his  misfortune  ;  but  this  con- 
*5ideration  does  not  affect  the  question  in  this  case. 

The  right  of  the  plaintiff  to  maintain  this  action,  if  the  do- 
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feudant  were  liable  as  stayor,  is  not  denied,  and  has  been 
recognized  in  several  of  our  own  cases.  See  Winchester  v. 
Bcardin,  10  Hump.  247.     Chaffin  v.  Campbell,  4  Sneed,  184. 


Judgment  reversed. 


William  Bates  v.  H.  H.  Sullivan  and  Wife. 

Costs.  Slander,  Code,  {  {  8198,  3402.  Section  8402  of  the  Code  governs 
the  taxation  of  costs  in  actions  for  slander  ;  and  if  the  verdict  is  ten . 
der  five  dollars  the  plaintiff  shall  recover  no  more  co8t»than  damages: 
If  five  dollars  the  plantiff  recovers  full  costs. 


FROM  DEKALB. 


This  cause  was  tried  before  Judge  Davidson  who  was  pre 
siding  by  interchange  with  Judge  Fite. 

M.  M.  Brien,  for  Bates. 

R.  Cantrell,  for  Sullivan  and  Wife. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

In  this  action  of  slander,  the  plaintiff  recovered  five  dollars 
damages,  for  which  the  judgment  of  the  court  was  rendered 
against  the  defendants,  together  mth  aU  the  costs,  amounting 
to  about  three  hundred  and  twenty-four  dollars. 

The  only  question  made  in  the  case  is  as  to  the  correctnoes 
of  the  judgment  for  the  costs.  The  defendants  insist  tliat  no 
more  cost  than  damages  can  be  recovered  against  them. 
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The  case  depends  upon  the  construction  of  two  conflicting 
sections  of  the  Code. 

Section  3198  under  the  head  of  "Costs  in  Civil  Actions" 
provides,  "  that  in  all  civil  actions  founded  upon  assaults,  as- 
saults and  battery,  malicious  prosecution,  false  imprison- 
ment, slanderous  ivords!^  <fec.,  "  the  plaintiflF  recovers  no  more 
costs  than  damages,  unless  tlie  recovery  earceed  five  dollars." 

Section  3402,  under  the  head  of  "  Slander  and  Libd,'^  pro- 
vides, that,  "where  the  verdict  in  slander  is  under  five  dol- 
lars, the  plaintifi*  shall  recover  no  more  costs  than  damages." 

If  the  first  section  governs  the  case  the  judgment  for  all 
the  costs  is  wrong,  because  the  damages  do  not  exceed  five 
dollars,  but  it  is  right  if  the  last  section  applies,  because  the 
damages  given  is  not  under  five  dollars. 

The  successful  party  is  entitled  to  full  costs  unless  the  case 
falls  under  some  exception  ;  Code,  3197.  This  case  is  not  ex- 
cepted unless  it  is  embraced  by  ecc.  3198. 

By  inadvertancc  on  tlie  part  of  the  Revisers  and  the  Legis- 
lature, this  conflict,  with  some  others,  are  found  to  exist  in 
the  Code.  Nothing  less  could  be  expected  in  a  work  so 
great  and  complicated.  They  have,  and  must  produce  a  good 
deal  of  perplexity  and  trouble  to  the  courts,  whose  duty  it  is 
to  admini?«ter  tlie  law,  as  questions  may  arise  upon  it.  We 
must  ascertain  the  intention  of  the  Legislature  by  the  best 
light  we  have,  and  the  established  rules  of  construction. 

One  general  rule,  is,  that  in  doubtful  cases,  it  will  bo  pre- 
sumed that  it  was  not  intended  to  cliange  but  only  to  revise 
or  compile  the  old  statutes. 

As  far  back  as  1715,  ch.  27,  Car.  and  Nich.  188,  the  words 
of  sec.  3402,  were  employed  in  relation  to  actions  of  slander. 
In  1829,  ch.  1,  Car.  and  Nich.  190,  the  words  of  the  other 
section  of  the  Code  are  used  in  reference  to  all  the  other  ac- 
tions embraced  therein,  except  slander.  So,  the  first  section 
is  in  conformity  with  the  old  law  in  requiring  the  damages 
to  exceed  five  dollars,  in  assaults  and  battery,  false  imprison- 
ment, &c.,  and  the  last  section  in  like  manner  conforms  to  the 
existing  law  in  relation  to  slander  in  the  other  provision.  In 
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addition  to  this  argument,  it  mip;ht  be  remarked  tl.at  the  mere 
fact  tliat  the  provision  as  to  slander  stands  alone,  and  under 
that  distinct  head  in  sec.  3402,  is  entitled  to  some  weight  in 
the  construe! !on. 

According  to  this  view  the  judgment  of  the  Court  for  aM 
the  costs  against  the  defendants  was  right,  and  we  discharge 
the  supersedeas,  dismiss  the  writ  of  error,  and  enter  judgment 
here  for  all  the  costs  not  paid,  against  the  original  defendants 
and  their  sureties  for  the  writs  of  error  and  supersedeas. 


The  Bank  of  Texnesske  v.  C.  L.  Nelson  et  «/. 

1.  Will.      Who  may  contest.     If  h  wi'lhas  been  proved  in  a  court  liJivinc: 

Jurisdiction  of  the  probate  of  wills,  none  but  persons  liaTing  an  in 
terest  in  the  estate   of  the   testator,   a-»   heirs  or  distrlbuteeii,  cau 
contest  the  validity  of  the  same  cither  in  a  direct  or  collatcrnl  pm- 
cci'ding. 

2.  Same.  Same.  Case  in  judgment.  Nelson  made  his  will  devising  his 
real  and  personal  estate  to  liii  wife  for  life,  with  remainder  to  his 
children.  The  devisees  were  witnesses  to  the  will.  A  creditor  of  one 
of  the  devisees  filed  a  bill  and  attached  his  interest  in  the  eslal4^  and 
sought  to  set  a<idc  the  will  upon  the  ground  that  it  was  inoperative 
to  pass  the  real  estate,  boc  vuse  of  the  incompetency  of  the  witncsse:?. 
Held:  that  the  creditor  can  only  recover  in  right  of  his  debtor  who  is 
content  with  the  will;  and,  having  no  interest  in  the  estate  as  heir  or 
distributee,  cannot  contest  the  will. 


FROM   RUTHERFORD. 


Decree  for  the  complainant  before  Chancellor  Ridley. 
The  defendants  appealed. 
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Gant  and  Keeble,  for  the  complainant. 
Palmer  and  Cooper,  for  the  defendants. 
Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  Bank  recovered  three  judgments  against  C.  L.  Xolson 
in  1854,  amounting  to  between  seven  and  eiglit  thousand 
dollars,  upon  which  executions  were  issued  and  returned  **  no 
property  found."  Matthew  Nelson,  the  father  of  Charles  L., 
died  in  1856,  leaving  a  will  in  which  he  devised  and  bf»- 
qucathed  all  liis  land,  slaves,  and  other  property  to  his 
widow  for  life,  and  tiicn  to  his  children,  including  the  said 
Charles.  The  original  bill  was  filed  1st  January,  1857,  to 
j«ubject  the  remainder  of  Charles  to  the  payment  of  thcj^e 
judgments,  and  in  the  mean  time  to  enjoin  iiiin  from  dis- 
posing of  the  same.  Injunctions  and  attncinnents  were  itsucd. 
On  the  27th  of  April,  1858,  an  amended  bill  war^  filed  alleging 
that  the  said  will  was  a  nullity  as  to  the  land  because  it  was 
attested  and  proved  by  two  or  more  of  the  sons,  who  were 
interested  under  it,  in  the  remainder  of  the  property,  real 
and  personal,  as  aforesaid,  and  claiming  that  the  hind  do- 
sccMided  to  the  heirs,  nnd  that  the  interest  of  their  debtor 
should  be  made  liable  to  the  judgments  of  complainant. 
The  will  was  proved  in  common  form  at  the  November  term, 
1856,  of  Rutherford  County  Court,  by  the  said  attesting 
witnesses,  without  opposition.  They  charge  that  the  will, 
though  void  for  want  of  proper  attestation,  constitutes  a 
cloud  upon  the  title,  so  that  the  interest  of  their  debtor 
would  not  sell  for  its  value,  and  ask  that  the  cloud  be 
removed,  by  declaring  that  the  will  is  void,  or  that  an  issue 
of  devlsavit  vd  non  be  ordered,  to  be  tried  at  law,  to  test  the 
validity  of  the  paper.  In  the  event  that  the  will  is  sustained, 
they  pray  for  a  decree  to  sell  the  remainder  interest  of  their 
debtor  to  satisfy  their  judgments. 

The  fact  that  the  witnesses  to  the  will  were  devisees  and 
legatees  under  it,  was  admitted.  Whereupon  the  court  held 
that  upon  the  suggestion  of  fraud  or  irregularity  in  the  exe- 
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cution  or  attestation  under  the  act  of  1784,  the  original 
paper  should  be  produced,  and  took  jurisdiction  to  declare  it 
invalid  on  that  ground,  and  did  so  decree,  as  to  the  realty, 
though  good  as  to  the  personalty;  and  declared  that  the  present 
interest  of  Charles  to  the  land  as  heir,  and  his  remainder  in 
the  personalty  should  be  sold  for  the  debts  of  complainant. 
Prom  this  decree  defendants  appealed. 

The  6th  sec.  of  the  act  of  October,  1784,  ch.  10,  Code,  sees. 
2198-9,  makes  attested  copies  of  wills  admitted  to  probate, 
equal  evidence  to  the  originals,  but  provides  that  if  fraud 
in  "  drawing  or  obtaining,"  or  "any  irregularity  in  the  exe- 
cuting or  attestation,"  is  "  suggested,"  the  original  shall  be 
produced.     What  effect  this  is  to  have  is  not  well  defined, 
and  as  this  case,  in  our  view,  does  not  require  an  exposition, 
it  will  not  be  attempted,  but  left  for  a  case  that  necessarily 
raises  the  question,  when  more  consideration  may  be  given 
to  it.    It  is  insisted  for  complainants  that  under  that  proviso, 
power  may  be  exercised  by  a  Chancellor,  to  disregard  the 
probate,  and  without  ordering  an  issue  to  try  the  validity  of 
the  will,  or  suspending  his  action  until  the  same  may  be  done 
by  a  proper  proceeding  in  the  County  or  Circuit  Courts,  for 
a  re-probate  in  solemn  form,  determine  the  question  of  the 
validity  of  the  will,  on  the  ground  that  the  witnesses  to  it, 
and  by  whom  it  was  proved  in  common  form,  were  not  such 
as  are  required  by  the  11th  section  of  the  act  of  April,  1784, 
ch.  22,  to  make  a  "good  and  suflScient"  will  for  lands.     The 
position  assumed  is  that  when  the  "  suggestion"  referred  to 
by  the  proviso  is  made,  no  rights,  as  to  realty,  can  be  suc- 
cessfully asserted  under  the  will  without  proving  it  by  legal 
witnesses  on  t!io  trial,  as  at  common  law^     The  Chancellor 
assumed  this  jurisdiction  and  declared  the  will  void,  as  to 
the  land,  because  the  attesting  witnesses  were  not  such  as 
are  required  by  the  said  act,  but  were  "  interested  in  tbe 
devises"  of  the  will.     On  the  other  hand  it  is  insisted  tbat 
he  had  no  such  jurisdiction,  but  that  the  probate  in  the 
County  Court,  having  general  and  exclusive  jurisdiction  on 
the  subject,  was  binding  upon  everybody  until  revoked  by 
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calling  for  a  re-probate,  and  the  trial  of  an  issue  of  devisa- 
vit  vd  non  in  the  Circuit  Court.  But  as  we  hare  said,  those 
questions  need  not  now  be  decided  as  this  case  can  be 
disposed  of  upon  other  grounds. 

We  think  the  complainant  does  not  occupy  a  position  to 
question  the  validity  of  the  probate,  on  the  ground  assumed. 
The  will  has  been  proved  in  a  court  of  general  jurisdiction 
of  those  subjects.  No  one,  without  an  interest  in  the  estate 
can  contest  a  will  or  call  for  a  re-probate.  The  complainant 
is  only  a  creditor  of  one  of  the  devisees,  and  can  only  act 
upon  his  rights.  Tlie  debtor  is  content  with  the  will,  chooses 
to  avail  himself  of  no  objection  to  it  that  may  exist,  although 
it  reduces  a  fee  in  the  land  to  which  he  would  be  entitled  by 
law,  to  a  remainder  interest.  If  he  acquiesces  in  its  validity 
by  waiving  his  right  to  object  and  contest  it,  for  the  incom- 
petency of  attesting  witnesses,  or  on  any  other  ground,  how 
can  his  creditor,  who  has  to  pass  through  him,  to  reach  the 
property,  make  the  objection  for  him  ?  But  this  case  is  still 
stronger.  Before  the  filing  of  this  bill,  and  previous  to  the 
probate,  this  defendant,  with  the  other  devisees,  eleven  in 
number,  being  aware  of  the  difficulty  which  existed  in  rela- 
tion to  the  attesting  witnc&<es,  entered  into  a  written  agree- 
ment, binding  tiiemselves  to  abide  by  the  provisions  of  the 
will,  and  permit  it  to  go  to  probate,  without  objections.  This 
course  seems  to  have  been  the  result  of  an  honest  and  lauda- 
ble desire  on  their  part,  to  carry  out,  and  not  frustrate,  the 
deliberate  and  dying  wishes  and  purposes  of  their  father,  by 
waiving  the  advantages  the  law  would  give  them  by  an  oppo- 
site course.  It  was  the  surrender  of  a  present  for  a  future 
interest,  for  the  benefit  of  their  mother.  Now,  upon  what 
principle  can  a  creditor  of  any  one  of  the  devisees  and  lega- 
tees, disregard  and  set  aside  this  arrangement  ?  We  think 
it  clear  that  it  cannot  be  done  ;  and  that,  so  far  as  the  com- 
plainants are  concerned  at  all  events,  the  will  is  to  be  taken 
as  well  proved  and  valid,  both  as  to  the  realty  and  personalty. 
ITet  by  the  will  the  debtor  has  a  vested  remainder  in  the  land 
and  slaves,  and  that  ia  attached  in  this  bill.    There  is  no 
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doubt  hut  that  a  vested  remainder  in  land  may  he  sold  for  debt, 
even  l)y  an  execution  at  law,  but  that  the  law  is  otherwise  in 
the  case  of.  slaves,  was  held  in  AUen  v.  JScurry,  1  Yerg.,  30, 
and  that  decision  has  never  been  disturbed,  but  is  re-affirmed 
in  Lockivood  v.  Nye,  2  Swan,  518.  But  in  this  last  case,  the 
law  is  laid  down  differently  as  to  the  power  of  a  court  of 
ecjuity,  to  decree  a  sale  of  a  remainder  in  slaves  for  the  debU? 
of  the  remainder  man  under  attacliment  bills,  and  m  e  adhere 
to  tliat  case,  and  approve  of  the  reasons  upon  which  it  is 
sustained.  All  that  a  man  has  should  in  some  form  be  sub- 
ject to  his  debts,  more  especially  since  all  proceedings  against 
his  body  have  been  refused  by  the  mild  and  humane  policy  of 
our  law.  It  follows  from  this  conclusion  that  the  complain- 
ants are  entitled  to  a  decree  to  sell  the  remainder  interest  of 
the  debtor,  both  in  tlie  land  and  slaves,  for  the  satisfaction 
of  their  judgments  against  him.  The  purchaser  will  take 
all  tlie  rights  of  Charles  L.  Nelson,  under  the  will,  and  no 
more. 

The  decree  of  tlie  Chancellor  will  be  so  modified  as  to 
conform  to  this  o;)inion.  The  costs  here  and  below  will  be 
paid  out  of  the  proceeds  of  the  sale. 


Washburn  v.  The  Nashville  &  Chattanooga  Railboad 

Company. 

1.  Railroad  Cowr  ANY.  Acts  throvj/hifs  officers  mid  agents.  A  railrcaJ 
company  nets  through  the  instrumentality  of  its  officers  and  agents. 
If  not  prohibited  by  the  charter,  it  may  delegate  its  authority  to  its 
officers  and  agents,  so  fur  as  may  be  necessary  to  effect  the  purposes 
of  hi  creation. 

'2.  Same.  Sanif.  Poice.r  of  a  Super  intendant.  If  the  Super  in  tendant  of 
a  railroad  company  be  clothed  with  the  power  and  authority  of  the 
Board  of  Directors,  so  far  as  regards  the  control  and  management  of 
the  trains;  and  all  the  arrangements  connected  therewith:  he  is  the 
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immediate  representatiye  of  the  company— the  corporate  execution 
officer — and  the  company  is  liable  for  an  injury  resulting  from  the 
nes^ligence  or  improper  order  of  the  Su  pen  n  tend  ant,  just  as  much  ns 
if  it  had  emanated  directly  from  an  act  of  the  company  in  its  cor- 
porate capacity. 

3.  Samc.  Servants  of.  Liability  for  injuries  tOy  tclien  not  in  the  employ  of 
the  company.  The  rnle  that  the  principal  is  not  liable  for  an  injury  to 
one  servant,  resulting  from  the  negligence  or  improper  conduct  of 
another  servant,  does  not  apply  where  the  servant  injured  was  not  at 
th**  time  of  the  injury  acting  in  the  service  of  the  master.  In  such 
case  the  servant  injured  is  substantially  a  stranger  and  entitled  to  all 
the  privileges  he  would  have  had  if  he  had  not  been  a  servant. 

4.  Famk.  Same.  Same.  Servant  absent  without  leave.  If  the  servant  is 
improperly  absent  without  leave,  but  is  received  on  another  train  of 
the  company  than  the  one  to  which  he  belongs  without  objection  by 
the  conductor,  who  is  intrusted  with  the  duty  of  excluding  all  persons 
not  lawfully  entitled  to  be  on  the  train,  the  liability  of  the  company 
is  not  affected  thereby. 

5.  Same.  Same.  Ridiny  free  and  in  the  baggage  car.  The  fact  that  the 
servant  or  other  person,  is  riding  in  the  baggage  car,  with  the  knowl- 
edge of  the  conductor,  or  is  riding  free,  will  not  preclude  him  from 
a  recovery  for  an  injury  caused  by  a  collision,  even  though  he  might  or 
would  not  have  bet'n  injured  if  be  had  remained  in  the  passenger  car. 

0.  Samk.  Same.  Question  reserved.  Is  the  principle  that  the  master  is 
not  liable  for  an  injury  received  by  one  servant  from  the  negligencn 
of  another,  while  both  are  acting  in  the  common  business  of  the  same 
master,  applicable  to  servants  of  a  railroad  company,  in  different 
grades:  when  they  are  subordinate  the  one  to  the  other;  or  not  in 
the  same  employment  ? 


FROM   DAVIDSON. 

Verdict  for  tlic  defendant,  Baxter,  J.,  presiding.    The 
])laintifF  appealed. 

Foster  and  McEwen,  for  the  plaintiff. 

EwiNG  and  Reid,  for  the  defendant. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 
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The  plaintiff  brouj^ht  tliis  action  against  the  company  to 
recover  damages  for  an  injury  to  his  person,  occasioned 
by  a  collision  between  two  trains,  on  the  defendant's  road. 
Under  the  instructions  of  the  court,  the  jury  found  against 
the  plaintiff. 

It  appears  that  about  the  8th  of  Deceml)er,  1857,  a  bridge 
on  the  road,  and  perhaps  a  huntlieil  yards  of  ilie  track,  were 
swept  off  by  a  flood,  so  that  tlic  trains  were  hindered  from 
passing  between  Nashville  and  Chattanooga  for  some  days 
otlierwise  than  by  keeping  a  train  on  each  side  of  the  breach 
in  the  road,  and  changing  the  passengers  and  baggage  from 
one  train  to  the  other. 

On  the  morning  of  the  14th  of  December,  before  the  l)reacli 
had  been  repaired,  the  Superintendant  of  the  road  directed 
Chilcutt,  an  engineer  in  the  employ  of  the  company,  to  leave 
Nashville  with  his  train  at  the  hour  of  5  o'clock  A.  M.,  the 
schedule  time  of  departure  being  2i  o'clock,  P.  M.  The 
Superintendant  informed  the  engineer  that  he  would  find  a 
train  in  readiness  on  the  other  side  of  the.  breach  in  tlje 
road,  and  directed  him  to  transfer  his  passengers  and  bug- 
gage  to  that  train,  and  to  go  through  to  Chattanooga,  stating 
that  there  would  bo  no  train  from  the  latter  place  to  Nash- 
ville that  day.  The  agent  of  the  company  at  Chattanooga, 
in  ignorance  of  the  order  of  tlie  Superintendant,  started  a 
train  from  the  latter  place  on  the  same  morning,  and  on  a 
curve  in  the  road,  the  trains  came  in  collision,  whereby  the 
plaintiff  received  a  serious  injury. 

The  telegraph  wires  were  broken,  so  that  no  communica- 
tion could  be  made  in  that  way.  The  respective  conductors 
of  the  trains  being  entirely  ignorant  of  the  orders  given  at 
the  opposite  ends  of  the  road,  and  neither  having  the  least 
expectation  of  meeting  a  train,  omitted  the  usual  precautions 
to  prevent  a  collision,  when  running  out  of  time.  The  proof 
shows  that  the  train  from  Chattanooga  was  running  on 
schedule  time,  but  the  other  train  was  not. 

It  appears  that  the  plaintiff  was  an  engineer  in  the  em- 
ploy of  the  company.    His  train  was  lying  idle  at  Chatta- 
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nooga,  on  account  of  the  breach  in  the  road  ;  and  on  the 
day  preceding  the  collision,  he  got  upon  another  train  to  go 
to  Nashville,  on  a  private  errand  of  his  own,  without  per- 
mission, as  it  would  seem,  from  the  proper  agent  of  the  com- 
pany. 

Chilcutt  states  that  on  his  way  to  Chattanoooga,  on  the 
day  of  the  collision,  the  plaintiff  got  upon  his  train  at 
Decherd's  Station,  a  point  between  Nashville  and  the  break 
in  the  road — ^and  took  his  seat  in  the  baggage  car,  the  place 
where  those  who  "  ride  free"  should  sit,  and  where  he  was 
sitting  when  the  collision  took  place. 

The  proof  shows  that  the  Superintendent  had  the  entii^e 
management  and  control  of  the  "  rolling  stock"  of  the  road  ; 
that  he  always  sent  out  and  received  the  trains ;  and  also 
had  the  control  and  management  of  the  conductors,  engi- 
neers, brakemen,  and  all  other  employees  of  the  road,  all  of 
whom  were  bound  to  obey  his  orders,  "according  to  the  rules 
of  Uie  road." 

The  court  instructed  the  jury,  in  substance,  that  the  Super- 
intendent of  the  road  and  the  plaintiff  were  both  servants  of 
the  company ;  and  that  for  an  injury  to  the  plaintiff,  by  the- 
negligence  or  misconduct  of  the  Superintendent,  he  could 
maintain  no  action  against  the  company,  if  there  were  ne 
fault  or  negligence  on  the  part  of  the  latter.  That  it  made 
no  difference  that  the  one  servant  was  higher  in  authority 
than  the  other,  or  that  they  belonged  to  different  depart- 
ments of  the  service.  Nor  did  it  make  any  difference  that 
the  plaintiff  was  not  actually  employed  in  the  service  of  the 
company  on  the  day  the  injury  was  received,  unless  he  had 
abandoned  the  service  of  the  company  with  the  view  of  dis- 
solving the  relation  of  servant.  The  court  further  stated,  in 
effect,  that  the  Board  of  Directors  of  the  company,  was  to 
be  regarded  as  the  principal;  and  that  an  employee  of  the 
Board,  though  styled  President  or  Superintendent,  could 
not  be  so  considered. 

These  instructions  in  reference  to  the  facts  of  the  case,,  are 
incorrect,  we  think,  in  several  particulars. 
41 
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The  principle  that  the  master  is  not  liable  for  an  injury 
received  by  one  servant  from  the  negligence  of  another, 
while  both  are  acting  in  the  common  business  of  the  same 
master — as  applied  to  railway  companies — is  comparatively 
a  new  one  everywhere,  but  especially  in  our  courts.  It  is  a 
principle  of  great  practical  importance,  and  care  must  be 
taken  that  it  be  not  applied  to  cases  not  clearly  falling  withia 
it.  In  some  of  its  incidents  it  can  scarcely  be  considered  as 
yet  fully  settled.  Whether  the  rule  be  applicable  to  servants 
in  difiFerent  grades,  or  where  they  are  subordinate  the  one  to 
the  other,  or  not,  in  the  same  employment,  are  questions 
upon  which  there  is  some  conflict  of  opinion  in  the  American 
cases.  In  most  of  the  cases,  however,  it  seems  to  be  thought 
that  such  a  distinction  is  not  maintainable ;  and  that  it  is 
suSScient  that  both  servants  were  engaged  in  the  same  general 
business. 

In  the  view  we  have  taken  of  the  present  case  it  is,  perhaps, 
not  necessary  that  we  should  very  minutely  consider  to  what 
extent  the  application  of  the  rule  may  be  varied  or  modified 
by  the  diflferent  circumstances  of  particular  cases.  We  must 
bo  careful,  however,  that  such  a  latitude  be  not  given  to  the 
rule  as  would  enable  the  corporation  to  evade  liability  in  all 
cases,  by  entrenching  itself  behind  its  oflScers  and  agents. 

In  the  view  of  the  Circuit  Judge,  the  Superintendent  of  a 
railway  company  stands  upon  exactly  the  same  footing,  aa 
respects  the  applicability  of  this  rule,  with  any  other  em- 
ployee, however  subordinate  his  position  ;  and  so  of  the  Pres- 
ident ;  and  that  the  board  of  directors  only,  in  view  of  the 
rule,  is  to  be  regarded  as  the  principal,  or  master.  Upon 
this  question  we  have  been  referred  to  no  authority  exactly 
in  point. 

If  this  be  correct,  it  will  inevitably  follow,  that  the  con^pa- 
ny  cannot  be  held  liable,  in  a  case  like  the  present,  unless  it 
can  be  shown  that  the  injury  resulted  from  the  direct  action 
of  the  company,  in  its  corporate  capacity.  This  is  absurd. 
The  corporation  of  necessity  acts  through  the  instrumentality 
of  its  officers  and  agents.    If  not  prohibited   by  the  charter. 
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it  may  delegate  its  authority  to  its  oflScers  and  agents,  so  far 
as  may  be  necessary  to  effect  the  purposes  of  its  creation.  It 
must  act  in  this  mode,  or  not  act  at  all. 

The  Superintendent  may  be  said  to  be,  as  respects  this  par- 
ticular company,  from  the  power  shown  to  have  been  given 
him  by  the  Board,  the  immediate  representative  of  the  com- 
pany— the  corporate  executive  officer — ^intrusted,  for  the  time, 
with  the  power  and  authority  of  the  board  of  directors,  so  far 
as  regards  the  control  and  management  of  the  trains,  and  all 
the  arrangements  connected  therewith. 

In  this  view,  the  company  must  be  held  liable  for  an  injury 
resulting  from  the  negligence,  or  improper  order  of  the  Su- 
perintendent, just  as  much  as  if  it  had  emanated  directly  from 
an  act  of  the  company  in  its  corporate  capacity. 

The  matter  of  fact,  that  it  was  culpable  negligence  in  the 
Superintendent  to  start  a  train  from  Nashville,  out  of  time, 
without  any  precaution  whatever  to  avoid  a  collision  with 
a  train  coming  in  the  opposite  direction,  is  not  denied. 

But  the  instructions  are  erroneous  in  another  respect.  The 
principle  stated  above,  does  not  apply  "  where  the  servant  in- 
jured was  not,  at  the  time  of  the  injury,  acting  in  the  service 
of  the  master.  In  such  case,  the  servant  injured  is  substanti- 
ally a  stranger,  and  entitled  to  all  the  privileges  he  would 
have  had,  if  he  had  not  been  a  servant."  6  Eng.  R.  cases, 
580.     Cited  in  1  Am.  R.  cases,  568,  in  note. 

The  plaintiff,  in  the  present  case,  may  have  been  blamable 
for  leaving  his  post  of  service,  without  permission  from  the 
proper  source  ;  how  that  fact  is,  does  not  satisfactorily  ap- 
pear. But,  admitting  he  was  improperly  absent  without 
leave,  still  he  was  received  on  another  train  of  the  company 
^w^ithout  objection  by  the  conductor — who  was  intrusted  with 
the  duty  of  excluding  all  persons  not  lawfully  entitled  to  be 
on  the  train.  And  whatever  may  have  been  the  exact  rela- 
tion of  the  plaintiff  to  the  company,  under  these  circumstances, 
it  certainly  cannot  be  said,  in  the  sense  of  the  rule,  or  in  any 
proper  sense,  that  he  was  then  acting  in  the  service  of  the 
company.    The  fact  that  his  absence  from  duty,  without  per- 
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mission,  may  have  made  bim  liable  to  an  action,  by  the  com- 
pany, does  not  affect  the  question  before  us. 

For  the  foregoing  reasons,  we  think  the  rule  is  not  appli- 
cable to  this  case. 

The  fact  that  the  plaintiff  was  riding  in  the  baggage  car 
does  not  affect  the  case :  though,  from  the  proof,  that  was  the 
proper  place  for  him  to  be,  under  the  circumstances. 

It  is  laid  down  in  Redfield'On  R.  331-2,  that  "  one  being 
in  the  baggage  car,  with  the  knowledge  of  the  conductor, 
will  not  preclude  him  from  a  recovery  for  an  injury  caused 
by  a  collision,  even  though  he  might,  or  would  not  have  been 
injured  if  he  had  remained  in  the  passenger  car."  14  How- 
ard, (U.  S.)  468. 

Nor  does  it  affect  the  question,  that  the  plaintiff,  at  the 
time  of  the  injury,  was  "  riding  free."  The  same  author  lays 
it  down,  that  *'  the  liabilities  of  the  company  attach,  although 
the  passenger  were  riding  upon  a  free  ticket."  Redfield  on 
R.,  328,  and  note.    See  alao,  14  Howard  (U.  S.)  R.,  468^ 

Upon  the  whole  case,  we  think  the  judgment  is  erroneous* 
and  it  will  be  reversed. 


State  op  Tennessee  v.  Francis  Strickland. 

CoiTTBACT.  When  implied.  Agent  WiUiam  Strickland  was  employed  as 
Architect  of  the  State  Capitol  and  employed  his  son,  Francis,  aa  aa- 
sistant  Architect.  He  was  not  authorized  by  the  Commissioners  to 
employ  an  assistant ;  and  as  no  contract  was  entered  into  between  Die 
Commissioners  and  Francis  Strickland,  or  by  William  Strickland  and 
,    him,  by  tbeilr  authority  ;  and,  as  under  the  facts  proyen,  none  can  be 
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implied  by  law,  the  said  Francis  is  not  entitled  to  reooTer  compensa- 
tion from  the  State. 


FROK  DAVIDSON. 


Verdict  for  the  plaintiff,  Baxter,  J.,  presiding.  The  State 
appealed. 

Head,  Attorney  General,  for  the  State. 

Neil  S.  Brown  and  Andrew  Ewing,  for  the  defendant  in 
error. 

McKiNNBY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt,  under  the  statute,  brought  by 
Strickland  against  the  State,  for  the  recovery  of  $5,000  00, 
for  services  alleged  to  have  been  rendered,  during  the  period 
of  five  years,  as  assistant  architect  of  the  State  Capitol  at 
Nashville. 

Verdict  and  judgment  were  for  the  plaintiff  for  fifteen  hun- 
dred dollars. 

It  is  insisted  on  behalf  of  the  State,  that  the  judgment  is 
erroneous,  on  two  grounds  :  First,  that  the  verdict  is  wholly 
unsupported  by  the  evidence  ;  and  secondly,  that  the  charge 
of  the  court  is  erroneous.  We  fully  concur  with  the  Attorney 
General  upon  both  points. 

The  proof  as  presented  in  this  record,  not  only  fails  to 
make  ont  a  case  for  a  recovery  in  favor  of  the  plaintiff ;  but 
clearly  establishes,  as  it  seems  to  us,  that  the  claim  set  up 
against  the  State  is  destitute  of  any  just  foundation. 

It  is  assumed  for  the  plaintiff,  that  William  Strickland,  his 
father — who  was  the  architect  of  the  Capitol — had  authority 
from  the  commissioners,  by  implication  at  least,  to  employ 
an  assistant  architect ;  and  that  he  accordingly  did  employ 
the  plaintiff  as  such.  In  support  of  this,  the  following  paper 
was  offered  in  evidence  :  "  Nashville,  November  1st,  1848. 
Agreement  made  this  day  between  William  Strickland,  archi- 
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tect  of  the  State  Capitol,  and  Francis  W.  Strickland  :  that 
he  is  to  assist  him  in  every  way  that  he  may  direct,  at  the 
building,  and  that  he  is  to  receiye  for  his  serrices  $80  a 
month." 

The  proof  shows,  that  the  plaintiff  rendered  services,  in 
making  drawings  and  otherwise,  in  his  father's  office  and 
about  the  building  up  to  the  time  of  his  father's  death.  There 
is  no  proof,  on  the  part  of  the  plaintiff,  that  William  Strick- 
land had  any  authority  to  employ  an  assistant,  or  that,  in 
fact,  he  ever  did  so.  There  is  evidence  that  he  made  con- 
tracts with  some  of  the  laborers  and  mechanics  about  the 
building,  which  were  ratified  by  the  commissioners.  The  au- 
thority of  William  Strickland  to  employ,  and  the  fact  of  his 
employment  of  the  plaintiff,  are  attempted  to  be  made  out 
merely  by  inference  or  presumption. 

On  the  other  side,  it  is  proved  that  on  the  18th  of  June^ 
1845,  the  Commissioners  appointed  to  superintend  the  con- 
struction of  the  building,  employed  William  Strickland  as  Ar- 
chitect, at  a  salary  of  $2,500,  per  annum  ;  and  that  he  re- 
mained in  service  in  that  capacity  to  the  time  of  his  death  in 
1854.  By  the  written  agreement,  ho  undertook  to  "  prepare 
and  famish  drawings  of  the  plans,  elevations  and  sections  for 
the  State  House.  *  *  to  superintend  and  direct  all  the  arti- 
zans,  mechanics  and  laborers,  that  may  from  time  to  time  be 
employed  by  order  of,  or  under  the  directions  of  the  *  Com- 
missioners,' in  and  about  the  consti*uction  of  said  building  : 
to  select  and  judge  of  all  the  materials  that  may  be  required 
for  said  work  :  and,  if  required  by  the  *  Commissioners/  to 
make  contracts  for  materials  for  the  execution  of  said  work  : 
and,  generally,  during  the  progress  of  the  work,  to  give  his 
personal  attention  and  surpervision,  both  as  to  the  prepera- 
tion  of  materials,  and  putting  the  same  together,  so  that  the 
building  shall  progress  with  all  reasonable  rapidity,"  &c. 

Bass  and  Morgan,  the  surviving  Commissioners,  were  ex- 
amined on  the  trial.  They  distinctly  prove,  that  the  plaintiff 
never  was  employed  by  the  Commissioners  ;  nor  was  William 
Strickland  ever  authorized  by  them  to  employ  him  :  nor  did 
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Williaiii  Strickland  ever  suggest  to  them,  that  he  was  unable 
himself  to  carry  out  his  contract  :  and  that  they  never  gave 
him  any  authority  to  make  contracts,  though  they  recognized 
some  that  he  made. 

•  Bass,  who  was  Chairman  of  the  Board,  further  states,  that 
he  frequently  saw  the  plaintiff — ^who  was  a  young  man  of 
about  24  years  of  age,  just  from  Philadelphia — frequently 
about  the  Capitol,  making  drawings  ;  but  never  heard  of  his 
making  any  claim  for  his  services  as  assistant  architect,  un- 
til the  3d  of  January,  1852,  when  the  plaintiff  brought  to  him, 
from  his  father,  the  following  paper  : 

"W.  Strickland's  respects  to  Mr.  Bass,  and  requests  that 
he  will  be  good  enough  to  allow  his  son  Francis  some  com* 
pensation  for  the  many  services  he  has  done  in  drafting,  and 
attention  at  the  building  of  the  State  Capitol  for  several 
years  past.  William  Strickland  has  allowed  him  for  his  as- 
sistance, one  dollar  per  pay  for  the  last  two  yeara,  and  thinks 
that  the  commissioners  should  grant  him  the  like  sum  per 
day.'    *  Nashville,  3d  January,  1852." 

The  production  of  this  pa[>er  by  the  commissioners,  was  a 
fortunate  thing  for  the  State,  and  for  the  apparent  truth  of 
the  case,  but  very  unfortunate  for  the  plaintiffs  oJaim.  .It  was 
written  by  the  father,  and  handed  by  the  son,  to  Mr.  Bass, 
more  than  three  years  after  the  date  of  the  pretended  written 
contract,  above  set  forth,  by  which,  as  it  is  now  insisted,  the 
son  was  employed  on  behalf  of  the  State  as  an  assistant  of 
his  father,  at  the  rate  of  $80  per  month.  It  was  omitted  in 
the  argument  to  show  how  these  two  papers  could  stand  to- 
gether, and  we  have  been  unable  to  perceive  it  for  ourselves. 
But  this  is  not  all  :  Bass  states  that  the  claim  of  the  plaintiff 
never  was  presented  to  the  Board  for  allowance.  Morgan 
states  that  this  claim  was  presented  to  the  Legislature  at  two 
different  sessions — 1855  and  1857,  and  it  was  rejected  on  both 
occasions. 

He  further  states  that  William  Strickland  was  intemperate 
the  last  five  years  of  his  life  ;  but  he  heard  no  complaint  o 
his  inability  to  perform  the  duties  of  architect  :  that  he  fre 
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quently  saw  the  plaintiflf  in  his  father's  office,  and  supposed 
he  was  helping  his  father,  or  learning  the  science  of  architec- 
ture ;  but  never  heard  of  plaintiffs  claim  for  services  until 
1855,  when  he  was  called  on  to  give  a  statement  before  a  com- 
mittteeof  the  Legislature. 

From  this  outline  of  the  material  facts  of  the  case,  it  is 
manifest,  that  no  contract  ever  existed  between  the  plaintiff 
and  the  commissioners  ;  and  it  is  equally  clear  that  none  can 
be  implied  by  law.-^  The  latter  assumption  is  conclusively  re- 
pelled by  the  testimony.  The  proof  of  the  commissioners  es- 
tablishes that  William  Strickland  had  no  authority  whatever 
to  employ  the  plaintiff:  and  the  note  to  Bass  of  the  3d  of  Jan- 
uary, 1852,  demonstrates  the  fact  that  he  really  never  did  do 
so.  That  note  concedes  that  the  plaintiff  had  no  legal  claim 
on  the  commissioners,  and  asks  compensation  as  a  pure  matter 
of  favor  :  It  concedes,  too,  that  the  plaintiff,  if  employed  at 
all,  was  not  in  the  employ  of  the  commissioners,  but  in  the 
employ  of  his  father  alone,  at  one  dollar  per  day.  This  con* 
elusion  is  still  more  strongly  fortified,  by  the  omission  of 
the  plaintiff  to  make  any  such  demand  upon  the  commission- 
ers ;  and  the  repeated  appeals  made  by  him  to  the  bounty  of 
the  Legislatuve.  These  facts,  and  this  course  of  conduct  on 
the  part  of  the  plaintiff,  are  utterly  irreconcileable  with  the 
assumption  of  any  just  claim  upon  the  commissioners,  based 
upon  a  contract  either  express  or  implied. 

In  this  view  of  the  facts  of  the  case,  it  can  be  assumed  as  a 
conclusion  of  law^  that  the  present  action  cannot  be  maintain- 
ed :  and  so  we  hold. 

This  renders  it  unnecessary  to  notice  the  charge  of  the 
court,  which,  in  several  respects,  we  think  is  erroneous. 

Judgment  reversed. 
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tiAND  Law.  Boundary,  Navigable  Streams.  The  owners  of  land  upon 
naTigable  a* reams,  have  title  to  ordinary  low  water  mark  ;  and  to 
the  centre  of  streams  not  nayigable  ;  eyen  when  the  title  papers  call 
for  a  corner  on  the  bank,  above  low  water  mark,  unless  it  is  shown 
that  a  line  was  run  and  marked  on  the  bank  as  the  true  boundary. 

Same.  Same.  To  control  the  description  of  land  in  a  deed  or  grant 
it  must  be  shown  that  monumenta  of  boundary  were  made  at  the 
time  of  the  execution  of  the  deed  or  grant. 

N«w  Tbial.  Cumulative  Evidence.  A  new  trial  will  not  be  granted 
upon  the  affidavit  of  a  witness  who  was  examined  in  the  cause  in 
which  he  shows  he  will  greatly  strengthen  his  testimony.  It 
would  show  negligence  on  the  part  of  the  party  introducing  him ;  and^ 
if  touching  matters  about  which  he  testified,  would  be  cumulative. 

Practice  amd  Pleadikg.  Demurrer.  Code,  {  8250.  Section  3250  of  the 
Code,  which  provides,  in  actions  of  ejectment,  that  the  judgment  for  the 
plaintiff,  is,  that  he  recover  the  premises  according  to  the  verdict,  or, 
if  by  default  or  on  demurrer,  according  to  the  description  in  the  dec. 
laration,  does  not  preclude  a  party  from  pleading  upon  overruling 
his  demurrer;  but  simply  provides  for  cases  where  the  defendant 
fails  to  make  any  further  defence. 


PROM   DAVIDSON. 


This  cause  was  tried  at  the  May  Term,  1859,  before  his 
Honor,  Judge  Baxter.  Verdict  and  judgment  for  the  plain- 
tiflF. 

No  counsel  appeared. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

Ejectment  for  about  23  acres  of  land  on  the  shore  of  Cum- 
berland river,  a  few  miles  below  Nashville.  The  plaintiff 
claims  title  by  grant  from  the  State  in  1857,  on  entries  made 
jnat  before  that  time.  He  insists  that  the  land  entered  by 
him  was  vacant  at  the  time.  It  embraces  a  bar,  or  strip  of 
land  between  the  top  of  the  bank,  and  low  water  mark.  The 
defendants  insist  that  the  State  had  parted  with  the  land  by 
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grant  to  James  Bosley  in  1787,  and  that  the  title  is  therefore 
outstanding.  The  river  line  of  that  grant  is  thus  discribed  ; 
"  thence  north  270  poles,  to  a  »ycamore  on  the  hank  of  Cum" 
berland  river  ^  thence  doton  said  river  according  to  its  several 
courses,  195  poles,  to  a  large  sweetgum" 

The  court  charged  that  these  calls  would  carry  the  title 
to  low  water  mark,  and  thus  cover  the  land  entered  by  the 
plaintiflF,  although  the  trees  called  for  were  upon  the  bank, 
eleven  poles  from  low  water  mark,  unless  it  were  shown  that 
a  line  was  run  and  marked  upon  the  bank  at  the  date  of  the 
grant.  In  other  words,  that  the  law  would  presume  upon 
these  calls  that  the  true  line  was  at  low  water,  unless  it  were 
proved  that  it  was  actually  run  and  claimed  at  a  diflFerent 
place. 

The  case  of  Elder  v.  Burrus,  6  Hump.,  364,  following  the 
North  Carolina  case  of  Wilson  v.  Forbe8,2  Dev.,  36,  settles  the 
law  of  this  State  to  be,  that  the  owners  of  land  upon  naviga- 
ble streams  have  title  to  ordinary  low  water  mark  ;  but  if  not 
navigable,  to  the  centre.  So,  in  this  case,  the  title  of  Bosley 
and  those  claiming  under  him,  would  extend  to  the  river  at 
the  ordinary  low  water  mark,  and  run  with  that  from  the 
sycamore  to  the  gum,  and  consequently,  leave  no  vacant  land. 
It  would  be  otherwise,  as  the  court  charged,  if  it  were  proved 
that  a  line  had  been  run  and  marked  from  the  one  corner  to 
the  other  on  the  bank  at  the  time  of  the  grant.  This  was  a 
question  for  the  jury,  and  they  have  decided  against  it.  There 
was  some  evidence  of  old  marks  upon  the  bank,  but  it  seems 
to  have  been  regarded  by  the  jury,  insuflScient  to  establish 
the  line.  The  case  of  Massengill  v.  Boyles,  4  Hump.,  207, 
holds,  that  to  control  the  description  of  land  in  a  deed  or 
grant,  it  must  be  shown  that  monuments  of  boundary  were 
made  at  the  time  of  the  execution  of  the  deed  or  grant.  The 
evidence  of  Hagans,  the  surveyor,  certainly  fell  short  of  that, 
in  this  case.  He  only  proved  that  there  were  old  marks  on 
the  bank,  without  fixing  their  age  with  any  precision.  There 
was  no  other  proof  on  that  point. 

On  the  motion  for  a  new  trial,  the  affidavit  of  the  same 
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witness  was  read,  in  which  the  case  is  made  much  stronger 
for  the  antiquity  of  the  marks  on  the  bank.  But  this  comes 
too  late,  as  he  had  been  examined  as  a  witness  on  the  trial ; 
and  it  is  against  all  proper  practice  to  grant  a  new  trial  to 
allow  him  to  strengthen  his  evidence.  He  states  that  since 
the  verdict  of  the  jury  he  has  cut  blocks  out  of  the  marked 
trees  on  the  bank,  about  which  he  spoke  in  his  examination, 
and  finds  that  they  were  marked  at  least  seventy  years  ago. 
This  would  have  been  an  important  fact  for  the  jury,  but  it 
was  negligence  on  the  part  of  the  plaintiff,  not  to  have  been 
prepared  with  it  on  the  trial.  And  it  was  only  cumulative, 
at  most.  There  is  no  precedent  for  granting  a  new  trial  upon 
8Qch  a  ground. 

There  was  no  error  in  the  action  of  the  court  allowing  the 
defendants  to  plead  after  overruling  their  demurrer.  It  is 
true,  that  section  3250  of  the  Code,  provides  that  "  the  judg- 
ment for  the  plaintiff,  is,  that  he  recover  the  premises  accord- 
ing to  the  verdict,  or,  if  by  default,  or  on  demurrer,  according 
to  the  description  in  the  declaration."  But  this  only  means, 
where  the  case  goes  off  finally  upon  the  overuling  of  the  de- 
murrer, on  failure  to  make  any  further  defence  as  the  defend- 
ant rnay  do  as^^  a  matter  of  right, ^^  under  section  2936. 

The  question  made  in  relation  to  the  reading  of  the  char- 
ter of  the"  Buena  Vista  Turnpike  and  Perry  Company,"  need 
not  be  considered,  as  it  cannot  affect  the  case,  the  defence  be- 
ing perfect  against  the  plaintiff,  on  the  ground  of  an  out- 
standing better  title.  The  said  company  are  only  interested 
to  the  extent  of  the  easement  of  their  road  and  ferry  landing, 
upon  the  disputed  territory.  This  is  granted  to  them  by  their 
charter,  and  would  be  good,  no  matter  in  whom  the  title  may 
be.  But  the  plaintiff  whose  title  fails  upon  other  gi*ounds,  has 
nothing  to  do  with  that  question,  and  if  an  error  was  com- 
mitted, he  is  not  injured  by  it. 

The  judgment  will  be  aflSrmed.      "" 
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John  B.  Hawkins  d  al.  v.  Jas.  A.  England  et  cH. 

Sale  ov  Beal  Estate.  Will,  Code,  {  88d0.  A  will,  which  devises 
land  to  certain  parties  and  directs  that  the  same  be  equally  divided 
between  them,  does  not  fall  within  the  prohibition  of  sec.  3-340  of 
the  Code,  which  enacts  that  "  in  no  case  shall  property  be  sold,  if  it 
be  claimed  under  a  will  which  expressly  directs  otherwise." 

Same.  Purefuue  by  guardian.  Code,  {  3389.  Question  reserved.  Does 
sec.  8889  of  the  Code  apply  to  any  other  sales  of  real  estate  than  those 
made  under  the  chapter  containing  said  section;  and  would  a  guard- 
ian be  prohibited  from  purchasing  at  sales  made  for  partition  ? 


PBOM  FBANKLIN, 


At  the  July  term,  1859,  his  Honor,  Judge  Mabchbanks 
sustained  the  third  exception  to  the  report,  and  ordered  the 
re-sale  of  the  land. 

P.  TuBNEY,  for  the  complainants. 

A.  S.  CoLYAB,  for  the  defendants. 

Cabuthebs,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  proceeding  for  the  sale  of  land  for  partition^  in 
which  several  questions  are  made  for  the  reversal  of  the 
decree  arising  out  of  the  following  state  of  facts : 

Joseph  Miller  made  his  will  in  October,  1852,  and  died  in 
Franklin  county,  in  1858.  The  seventh  and  residuary  clause 
is; 

"As  to  the  rest  and  residue  of  my  estate,  both  real  and  per- 
sonal, money  in  hand  and  choses  in  action,  after  paying  and 
discharging  the  legacies  herein  bequeathed,  I  desire  and  direct 
that  the  same  be  equally  divided  among  my  children,  to-wit : 
Samuel  Miller's  heirs,  Susannah  Perkins,  Jane  Hawkins,  wife 
of  Squire  B.  Hawkins,  share  and  share  alike." 


! 


The  real  estate  conveyed  by  this  clause  was  370  acres  of       \ 
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land,  being  that  part  of  the  tract  on  which  the  testator  lived, 
after  taking  off  227  for  his  wife  during  her  life,  or  widow- 
hood. This  last,  on  the  happening  of  either  of  those 
events,  is  devised  with  all  the  personal  property  given  to 
her,  to  all  his  children  equally.  His  children,  with  the 
representtftives  of  those  who  are  dead,  are  ten  in  number. 
This  petition  for  the  sale  of  the  realty  was  filed  by  and 
against  all,  and  asked  for  the  sale  of  the  remainder  in  the 
dower,  in  which  all  were  interested,  as  well  as  the  370  acres 
embraced  in  the  residuary  clause. 

The  Circuit  Judge  at  the  July  term,  1858,  directed  a  report 
to  be  made  upon  proof,  by  the  Master,  as  to  the  propriety  of 
selling,  Ac.  This  was  done  at  November  term,  1858,  and  the 
court  being  satisfied  that  a  case  was  made  under  the  law  for 
a  sale,  ordered  the  same  to  be  made  by  the  Master,  of  the 
370  acres,  but  not  the  remainder  in  the  dower  tract.  Where- 
upon John  Miller,  one  of  the  petitioners,  who  was  interested 
in  the  dower  tract,  but  not  the  870  acres  decreed  to  be  sold, 
filed  his  petition  to  arrest  the  proceedings,  upon  the  ground 
that  he  had  discovered  that  the  will  contemplated  a  partition 
of  the  land,  and  by  implication  forbid  a  sale,  and  therefore, 
that,  according  to  the  Code,  sec.  3340,  the  same  could  not  be 
sold  for  partition.  The  court  refused  to  supersede  the  pre- 
tIous  order,  and  the  land  was  sold,  and  James  A.  England, 
who  had  married  the  daughter  of  Sam'l  Miller,  dec^d,  one  of 
the  devisees,  and  who  was  one  of  the  defendants,  as  well  for 
himself  and  wife,  as  her  infant  brother,  Samuel  Miller,  jr.,  as 
his  general  guardian,  became  the  purchaser  at  $35.36.  The 
value  of  the  land,  as  fixed  by  the  proof,  was  but  $18  per 
acre.  This  was  unquestionably  a  fair  and  high  price.  There 
is  no  doubt  but  that  it  is  most  clearly  to  the  interest  of  all 
concerned,  and  particularly  to  the  minor,  that  the  sale  should 
stand.  And  all  the  parties  interested  in  the  matter  are  in 
favor  of  it.  But  the  same  John  Miller,  wlio  has  no  interest 
at  all  in  the  case,  since  the  dower  tract  was  reserved  from 
sale,  filed  three  exceptions  to  the  report  of  sale. 

1.  Because  there  is  no  authority  to  sell  under' the  will. 
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2.  The  heirs  of  Joseph  Miller  are  not  properly  before  the 
court. 

3.  The  purchaser  is  the  guardian  of  the  minor  defendant. 
The  court  overruled  the  two  first  exceptions,  but  sustained 

the  third,  and  ordered  a  re-sale.  Prom  this  John  Miller, 
and  no  other  party,  appealed  to  this  Court. 

In  ordering  the  land  to  be  sold,  and  overruling  the  first 
exception,  which  involves  the  same  question,  we  think  hig 
Honor  was  correct.  Section  3340  of  the  Code,  which  it  is 
supposed  forbids  the  sale  in  this  case,  we  think,  does  not 
apply.  It  provides  that,  "  In  no  case  shall  property  be  sold, 
if  it  be  claimed  under  a  will  which  expressly  directs  other- 
wise." 

This  will  does  not  "  expressly  direct  otherwise."  It  directs 
that  an  equal  division  shall  be  made  of  the  property  embraced 
by  the  residuary  clause  among  his  children  therein  named. 
But  he  certainly  does  not  expressly,  nor,  as  we  think,  im- 
pliedly forbid  that  this  may  be  done  by  a  sale,  if  the  interest 
of  the  devisees  would  be  best  promoted  by  that  course. 

In  sustaining  the  third  exception  and  setting  aside  the  sale, 
wo  suppose  his  Honor  considered  that  section  3339  of  the 
Code  applied  to  the  case.  That  prohibits  a  guardian,  next 
friend,  or  witness,  to  purchase  property  sold  under  a  decree 
in  the  cases  to  which  it  refers.  As  the  purchaser  does  not 
appeal,  perhaps  that  question  is  not  properly  before  us.  We 
are  not  prepared  to  concede  that  this  question  applies  to  any 
other  sales  than  those  made  under  the  chapter  in  which  it  is 
found,  and  if  so,  it  would  not  prohibit  a  guardian,  Ac,  from 
purchasing  in  sales  made  under  the  preceding  chapter,  for 
partition,  as  was  the  present  case.  Previous  to  the  Code,  we 
have  held  that  a  guardian  may  purchase,  provided  it  is  found 
by  the  court  to  have  been  fairly  done,  and  subject  to  no  ex- 
ceptions, upon  scrupulous  and  jealous  examination.  Elder  v, 
Lancaster,  decided  at  the  last  term  at  Jackson.  We  think 
that  the  Code  only  changes  this  rule  as  to  cases  provided  for 
in  chapter  3,  page  617.    But  as  there  is  no  appeal  by  either 
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party  interested  in  that  part  of  the  decree,  we  cannot  change 
it. 

We  aflBrm  the  decree  and  remand  the  cause  to  be  proceeded 
in  by  a  re-sale,  at  which  the  guardian  may  bid  for  the  land. 
John  Miller  will  pay  the  costs  in  this  Court,  and  the  cost  of 
his  petition,  and  the  previous  sale  below. 


Robert  Nickson  v.  Jas.  R.  Toney  ei  at. 

MoKTOAGX.  Sale  with  right  to  re  purchase.  At  a  Clerk  and  Master's 
sale,  to  paj  debts,  the  relation  of  mortgagor  and  mortgagee  may  be 
created  by  an  agreement  at  the  time  of  the  sale,  or  anterior  thereto, 
that  the  creditor  should  become  purchaser,  and  hold  the  property  as 
security  for  the  debt.  And  at  the  same  time,  the  right  to  re-purchase, 
instead  of  a  mortgage,  if  the  parties  so  intend,  may  be  retained  by  gtip- 
nlation. 

Bamb.  Same.  Proof  muit  be  clear.  Parol  evidence.  To  establish 
either  the  one  or  the  other,  by  parol  evidence,  in  the  face  of  a  decree 
and  absolute  purchase,  the  proof  must  be  cogent  and  clear. 
Sami.  Same.  Voluntary  promise.  Consideration.  A  mere  voluntary 
promise  made  by  the  creditor  after  the  sale  and  purchase,  and  not  co- 
temporaneous  with,  or  anterior  to  it,  nor  based  upon  some  new  and 
Bolid  consideration,  cannot  clothe  the  debtor  with  any  title. 


FROM  SMITH. 


Decree  pronounced  by  Chancellor  Ridley,     The  com- 
plainant appealed. 

W.  H.  DeWftt,  for  the  complainant. 

Andrew  McLain,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 
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The  complainant  was  the  owner  of  an  interest  in  re- 
mainder in  the  personal  estate  of  his  father,  Charles  Niekson 
who  died  in  the  year  1835,  and  who,  by  his  will,  devised  his 
estate  to  his  wife  for  life,  with  remainder  to  his  children. 
The  defendant,  James  R.  Toney,  being  a  creditor  of  com- 
plainant, filed  a  bill  in  the  chancery  court  at  Carthage ;  and 
at  the  February  term,  1843,  of  that  court,  succeeded  in 
getting  a  decree  to  sell  complainant's  share  in  ihe  personal 
estate  aforesaid,  for  the  payment  of  what  was  due  him.  The 
same  was  duly  sold  by  the  clerk  and  master,  and  purchased 
by  Toney,  at  the  price  of  $310.00  ;  and  at  the  August  term  of 
the  court,  in  the  year  1843,  the  sale  was  confirmed,  and,  by 
decree,  the  title  to  the  share  was  divested  out  of  complainant 
and  vested  in  Toney.  In  December,  1857,  the  widow  of  the 
testator — the  tenant  for  life — died,  and  William  Niekson,  the 
surviving  executor,  filed  a  bill  for  a  division  of  the  estate ; 
and  in  the  report  of  the  commissioners,  which  does  not 
appear  yet  to  have  been  confirmed,  two  slaves,  Winnie  and 
Betty,  of  the  value,  respectively  of  $900.00  and  $416.00, 
were  allotted  to  Toney,  as  the  share  of  complainant  in  the 
personal  estate.  This  report  was  made  to  the  August  term, 
1858,  of  the  chancery  court  Betty  has  since  died,  and  Win- 
nie has  had  a  child. 

The  complainant  filed  this  bill,  on  the  lOth  of  August, 
1858,  to  recover  of  Toney  the  said  slaves,  upon  paying  him 
the  $310.00  and  interest.  He  does  not  question  the  regu- 
larity or  legality  of  the  decree,  or  sale  under  it ;  nor  does 
he  distinctly  state  that  the  purchase  made  by  Toney  was 
intended  as  a  mortgage.  The  ground  of  recovery  stated  is, 
that  previous  to  the  filing  of  the  bill  by  Toney,  and  while 
the  same  was  pending,  and  before  his  purchase  of  the  share 
of  complainant,  he  agreed  with  complainant  that  he  would 
purchase  in  said  share,  and  that  complainant  might,  at  any 
time,  have  it  back,  by  paying  to  him  the  purchase  money  and 
interest ;  that  there  was  no  time  fixed  for  the  payment ;  and 
that,  because  of  this  agreement,  he  did  not  defend  the  suit ; 
that  Toney  has  ever  since  recognized  his  right  to  have  the 
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share  upon  the  terms  stated,  until  about  the  time  of  the  divis- 
ion, when  he  set  up  an  absolute  title,  unless  complainant 
would  make  him  the  further  payment  of  a  demand,  which  he 
considered  unjust.  The  complainant  made  a  tender  of  the 
$310.00  and  interest. 

The  defendant,  Toney,  in  his  answer  denies,  positively,  any 
such  agreement,  either  ptior  to  the  JUlng  of  the  biU,  during  its 
pendaruy^  or  b^ore  the  sale  and  purchase  by  him  ;  but  admits 
that  after  he  had  made  the  purchase,  and  before  he  left  the 
place  of  sale,  complainant,  his  mother,  and  brother,  who  were 
present  and  were  his  friends,  being  distressed  at  the  loss  of 
the  share  by  complainant,  he  did  agree  that  if  complainant 
would  repay  him  the  purchase  money  and  interest,  and  any 
debts  he  might  owe  him,  he  should  have  the  share  back  ;  that 
this  was  merely  gratuitous  and  done  of  kind  feelings  to  the 
family,  and  in  no  way  binding  on  him  ;  but  which  he  was 
willing,  and  offered  repeatedly,  to  carry  out ;  that  though 
no  time  was  fixed  for  the  payment,  yet  he  did  not  expect 
complainant  to  delay  it  fifteen  years ;  that  having  fallen  in 
debt  to  him  in  the  sura  of  $200.00,  for  a  horse,  complainant 
had  ungratefully  refused  to  pay  this  debt,  and  had,  in  other 
respects,  annoyed  him  until  he  felt  justified  to  insist,  as  he 
did,  upon  his  absolute  title  to  said  share. 

The  Chancellor  refused  the  complainant  any  relief.  In 
this  opinion  we  concur.  It  is  not  to  be  questioned  that,  at  a 
clerk  and  master's  sale  to  pay  debts,  the  relation  of  mort- 
gagor and  mortgagee  may  be  created  by  an  arrangement  at 
the  time  of  the  sale,  or  anterior  thereto,  that  the  creditor 
should  become  purchaser  and  hold  the  property  as  security 
for  the  debt.  And  at  the  same  time,  the  right  of  re-purchase, 
instead  of  the  mortgage,  if  the  parties  so  intend,  may  be  re- 
tained, by  stipulation.  But  to  establish  either  the  one  or  the 
other,  by  parol  evidence,  as  is  attempted  here,  in  the  face  of 
the  decree  and  absolute  purchase  by  Toney,  it  has  always  been 
held  that  the  proof  must  be  cogent  and  clear.  Lane  v. 
Dickerson,  10  Yer.,  373-6 ;  Loyd  v.  Currin,  3  Hum.,  462-4. 
Here  the  proof,  to  our  mind,  entirely  fails  to  make  out  any 
42 
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such  agreement.  It  will  not  be  insisted  that  a  mere  volun- 
tary promise,  made  c/ter  the  sale  and  purchase,  by  the  de- 
fendant, can  give  the  complainant  any  title.  The  answer  so 
states  the  promise,  and  the  conduct  of  the  defendant,  and  the 
proof,  are  consistent  with  it.  It  matters  not  how  often  the 
defendant  was  willing  to  let  complainant  have  the  shares, 
unless  the  agreement  were  contemporaneous  with,  or  an- 
terior to  the  sale,  or  based  upon  some  new  and  valid 
consideration,  it  could  have  no  effect  towards  clothing  com- 
plainant with  any  title.  McDonald  et  cd.  v.  McLeod,  1  Ird. 
Eq.,  221-8.  Here  it  is  not  pretended  that  the  debt  of  Toney, 
established  in  the  decree,  was  unjust ;  that  any  unconscientious 
advantage  was  taken  of  complainant ;  that  the  share  sold  for 
less  than  its  then  value,  or  that  there  was  any  inadequacy  in 
the  transaction.  Indeed,  the  case  is  without  allegation  or 
proof  on  this  subject.  Neither  is  it  alleged,  or  pretended, 
that  fair  competition  was  prevented,  or  the  right  of  com- 
plainant in  any  way  sacrificed.  The  relief  is  asked  solely 
upon  the  ground  of  the  agreement  at  and  before  the  sale. 
But  the  proof  fails  to  establish  it,  and  the  relief  must  fail 
with  it. 
The  decree  of  the  chancellor  will  be  affirmed. 


David  P.  Byrn  v.  Fleming  et  cd. 

1.  Will.  Probate  in  common  form.  When  8tt  atide  hy  the  County  Court. 
When  a  will  has  been  proven  in  common  form  before  the  Oountj  Court, 
it  can,  alone,  be  annulled  by  the  judgment  of  the  Circuit  CourC 
founded  upon  the  yerdict  of  a  jurj  against  the  validity  of  the  will. 

*2.  Same.  Same.  Will  wstained.  Qualification  o/ executor.  If  a  will  bas 
been  proven  in  common  form  before  the  County  Court,  and  the  execu- 
tor  duly  qualified;  but  afterwards  th  same  is  certified  to  the  Circuit 
Court  and  an  issue  formed  testing  the  validity  of  said  will)  as  to  the  rc»l 
estate,  leaving  it  unaffected  as  to  the  personalty,  the  office  of  executor. 
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which  had  beon  regularly  conferred  on  him,  with  all  its  rights,  duties 
and  consequences,  continued  to  exist  in  full  force,  as  if  no  contest 
upon  the  will  had  taken  place. 

Statute  op  Limitations.  Executor  and  administrator.  Act  of  1789. 
If  proper  and  effectual  steps  are  not  taken  within  the  time  limited 
by  the  personal  representatiye,  to  enforce  satisfaction  of  a  claim  in 
his  own  favor  upon  the  estate,  the  act  of  1789  will  form  a  bar,  as 
in  the  case  of  other  creditors,  failing  to  sue  within  the  proper  time. 


FROM  SUMNER. 


Decree-for  the  complainant,  Ridley,  Chancellor  presiding. 
Defendants  appealed. 

Guild  and  Solomon,  for  the  complainant. 

Head  &  Turner,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainant  seeks  to  obtain  satisfaction  for  services 
rendered  by  him,  and  cxpensedincurred,  in  the  support  and 
maintenance  of  his  father  and  mother  for  a  number  of  years. 
The  bill  alleges  that  a  verbal  contract  was  entered  into 
between  the  complainant  and  his  father  to  tlie  eifect,  that, 
upon  the  undertaking  of  the  former  to  support  his  parents, 
during  life,  and  to  pay  his  father's  debts,  the  latter  agreed 
and  bound  himself,  in  consideration  thereof,  to  give  complain- 
ant a  tract  of  land,  at  his  death,  or  to  pay  him  liberally  for 
Ids  services.  The  bill  alleges  that  this  contract  was  entered 
into  in  1832,  and  that  complainant,  on  his  part,  performed 
the  same  during  the  lives  of  his  father  and  mother,  the  for- 
mer of  whom  died  in  1854,  and  the  latter  the  preceding  year. 

The  proof  does  not  establish  any  such  contract  as  is  alleged 
in  the  bill.  The  most  distinct  statement  upon  the  subject,  is 
found  in  the  testimony  of  the  son  of  complainant,  in  which 
he  details  a  conversation  which  took  place  between  his  father 
and  grandfather.  The  date  of  the  conversation  is  not  given  ; 
but  from  the  fact  stated,  that  the  will  of  his  grandfather  was 
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exhibited  at  the  time,  which  bears  date  the  24th  of  August, 
1849,  the  conversation  must  have  been  subsequent  to  that 
date.  The  substance  of  it  is :  "  Grandfather  said  that  he 
wanted  father  to  support  him  and  his  wife,  and  to  pay  his 
debts,  and  that  he  should  have  the  land  ;  my  father  said  that 
he  would  do  it,  and  did  comply  with  his  contract." 

By  the  will  of  complainant's  father,  above  referred  to,  the 
two  tracts  of  land,  of  which  he  was  owner,  were  devised  to 
complainant.  But  said  will  being  attested  by  only  one  sub- 
scribing witness,  was  inoperative  to  pass  the  title  to  the 
devisee. 

It  appears  that  in  December,  1854,  after  the  deatli  of  com- 
plainant's father,  said  will  was  regularly  proved  in  common 
form,  in  the  county  court  of  Sumner  ;  and  the  complainant 
was  then  and  there  duly  qualified  as  executor  thereof.  Af- 
terwards, at  the  February  sessions,  1855,  of  said  court,  on 
tlie  application  of  the  defendants,  the  probate  of  the  will  was 
set  aside,  and  the  will  was  certified  to  the  circuit  court,  where 
an  issue  was  made  up  to  test  the  validity  of  so  much  of  the 
will  as  assumed  to  dispose  of  the  real  estate  ;  the  validity 
thereof,  so  far  as  the  personal  estate  was  concerned,  not  being 
questioned.  At  the  June  term,  1858,  of  tlie  circuit  court,  a 
trial  of  the  issue  was  had  ;  and  the  will  was  declared  void  as 
to  the  devise  of  the  lands,  and  certified  back  to  the  county 
court ;  and  by  the  judgment  of  the  latter  tribunal,  the  probate 
of  the  will,  as  to  the  personal  estate,  was  re-instated,  and  the 
order  for  the  appointment  of  the  executor  re-affirmed. 

Pending  the  contest  upon  the  will,  the  complainant  filed  a 
bill  in  equity  against  the  present  defendants,  in  which  it  was 
assumed,  that,  although  the  will  might  be  inoperative  to  pass 
the  title  to  the  lands  attempted  to  be  devised  to  him,  for 
want  of  two  subscribing  witnesses,  yet  effect  might  be  f^iven 
to  it  as  a  deed,  or,  if  not  so,  that  it  was  such  a  "  writing"  as 
under  the  statute  of  frauds,  would  entitle  him  to  a  specific 
execution  of  the  contract. 

This  bill  was  finally  dismissed  in  this  court,  at  the  Decem- 
ber term,  1857. 
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After  the  dismissal  of  that  bill,  and  after  the  termination 
of  the  contest  upon  the  will,  the  present  bill  was  filed,  to 
recover  compensation  for  the  value  of  complainant's  services, 
on  the  ground  that  cumplainaut  was  without  remedy  at  law, 
being  himself  the  personal  representative  of  the  estate  of  his 
alleged  debtor. 

To  this  bill  the  defendants  set  up,  in  their  answer,  and 
rely  upon  the  decree  in  the  former  cause,  and  also  upon  the 
statutes  of  limitation  of  two,  and  of  six,  and  of  seven  years, 
in  bar  of  any  relief. 

The  Chancellor,  however,  decreed  for  the  complainant,  and 
ordered  an  account  of  the  value  of  the  services  of  complain- 
ant, and  his  expenditures. 

We  arc  aware  of  no  principle  upon  which  tliis  decree  can 
be  maintained.  In  the  first  place,  there  is  no  proof  what- 
ever of  any  promise  or  agreement  on  the  part  of  John  Byrn  to 
make  complainant  compensation  in  money,  or  in  any  other 
mode  than  was  attempted,  namely,  by  giving  him  the  land,  at  his 
death.  And  this  having  failed,  it  is  clear,  that  if  any  remedy  at 
all  were  left  to  the  complainant,  it  was  founded,  not  upon  the 
contract,  but  altogether  aside  from  it,  upon  an  implied  prom- 
ise. Whether  or  not,  in  such  a  case,  the  law  would  imply 
a  promise  to  compensate  the  party,  in  money,  is  a  question 
not  necessary  to  be  decided,  and  we  express  no  opinion  upon 
it.  It  is  suiBcient  for  the  present  case,  that  if  such  a  contract 
or  promise  miglit  be  implied,  the  statute  of  limitations  would 
form  a  bar  to  the  recovery  for  any  services  rendered  beyond 
the  period  of  six  years  before  the  commencement  of  the  suit. 
And  evidence  of  a  promise  to  ffive  the  land^  or  of  an  ac- 
knowledgement of  the  obligation  to  do  so,  would  not  be 
admissible,  either  to  support  the  action  founded  on  the  im- 
plied promise  ;  or  to  defeat  the  operation  of  the  statute. 

But,  again :  The  complainant  having  taken  no  effectual 
or  proper  steps  to  assert  this  claim,  within  two  years  from 
the  date  of  his  qualification  as  executor,  how  is  the  bar  of 
the  act  of  1789,  ch.  23,  sec.  4,  to  be  avoided  ? 

The  order  of  the  county  court  setting  aside  the  probate  of 
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the  will  in  common  form,  in  that  court,  was  inoperative. 
The  court  had  no  power  to  make  such  an  order.  The  pro- 
bate in  common  form,  in  such  case,  can  be  annulled  only  by 
the  judgment  of  the  circuit  court,  founded  upon  the  verdict 
of  a  jury  against  the  validity  of  the  will.  See  2  Swan,  162  ; 
2  Sneed,  678. 

It  is  clear,  therefore,  that  the  validity  of  the  will  as  to 
the  personal  estate,  remained  unaffected  by  the  proceeding 
in  the  circuit  court ;  and  the  probate  of  the  will,  to  that 
extent,  and  the  qualification  of  the  executor,  in  like  manner, 
remained  unaffected.  The  office  of  executor,  which  had  been 
regularly  conferred  on  the  complainant,  with  all  its  rights, 
duties  and  consequences,  continued  to  exist  in  full  force,  as  if 
no  contest  upon  the  will  had  taken  place.  So  far  as  regarded 
the  proceeding  to  have  the  will  declared  inoperative  as  to 
the  lands,  attempted  to  be  devised,  the  complainant,  in  his 
character  of  executor,  had  nothing  to  do,  except  merely  to 
allow  the  use  of  his  name,  as  a  matter  of  form  ;  but  it  did 
not  at  all  interfere  with  his  rights  or  duties  as  executor,  in 
the  management  of  the  personal  estate,  as  to  which  there  was 
no  question  involved  in  the  contest. 

From  this  it  follows,  that  the  subsequent  appointment  of 
the  complainant  as  odministratoi\  in  August,  1858 — after  the 
contest  was  at  an  end — was  not  only  unnecessary  and  im- 
proper, but  likewise  null  and  void  ;  and  in  the  character  of 
executor,  the  complainant  continued  to  be,  and  still  is,  the 
legal  representative  ot  the  estate. 

We  have  seen  that  the  complainant  was  qualified,  and 
properly  constituted  executor,  in  December,  1854 ;  and  the 
demand,  now  set  up,  then  existed  and  was  due,  according  to 
the  statement  of  the  bill,  which  was  not  filed  until  the  first 
of  September,  1858.  Can  this  demand  be  now  enforced — ^all 
other  objections  out  of  view,  for  the  present — under  the  act 
of  1789?    We  think  not. 

We  have  already  held  that  an  administrator  cannot  enforce 
the  satisfaction  of  a  claim  due  to  hivnself,  if,  at  the  time  of 
his  administration,  it  were  barred  by  the  general  statute  of 
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limitations.  10  Humph.,  301.  And  in  the  case  of  Wharton 
and  Wife  v.  Marberry,  3  Sneed,  603,  the  principle  was  ex- 
tended, so  as  to  apply  to  a  case  where,  though  the  demand 
was  not  barred  at  the  time  of  administration,  yet  the  length 
of  time  requisite  to  form  the  bar,  had  elapsed  before  the 
executor  took  any  measure  to  obtain  satisfaction  thereof. 
And  sugh  is  now  the  settled  rule,  as  respects  the  application 
of  the  general  statutes  of  limitation.  This  is  giving  to  the 
general  statutes  a  more  rigid  and  severe  aplication,  as  against 
the  personal  representative  of  the  estate,  when  a  creditor, 
than  against  other  creditors.  As  regards  other  creditors, 
the  personal  representative  may,  at  his  peril,  exercise  a  dis- 
cretion, whether  to  set  up  the  statute  or  not ;  but  in  regard 
to  his  oton  demand,  he  is  intrusted  with  no  such  discretion. 
This  reasoning  applies  with  equal,  if  not  greater,  force,  to  the 
act  of  1789,  limiting  the  time  within  which  the  creditors  of 
deceased  persons  shall  bring  suit.  As  respects  this  statute, 
it  has  always  been  held  that  the  personal  representative  has 
no  discretion;  and  his  neglect  to  set  it  up  as  a  defence, 
whereby  a  recovery  is  had  against  him,  is  held  to  be  a  cfevew- 
taviL  All  the  reasons  for  requiring  other  creditors  to  assert 
their  claims  against  the  estate,  within  the  time  limited  by  this 
act,  apply  with  increased  force,  to  the  claim  of  the  personal 
representative.  And  the  question  being  now  directly  pre- 
sented, for  the  first  time,  we  hold  that,  if  proper  and  effectual 
steps  be  not  taken,  within  the  time  limited,  by  the  personal 
representative,  to  enforce  satisfaction  of  a  claim  in  his  own 
favor,  upon  the  estate,  the  act  of  1789  will  form  a  bar,  as  in 
the  case  of  other  creditors  failing  to  sue  within  the  proper 
time.  This  point  is  decisive  of  the  whole  case.  It  does  not 
become  necessary,  therefore,  to  notice  the  question,  whether 
or  not  the  proceedings  and  decree  upon  the  former  bill,  are  a 
bar  to  the  present  suit. 
Decree  reversed,  and  bill  dismissed. 
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William  Scbuggs  v.  Ammon  L.  Davis. 

1.  Common  Cabribr.  Liabilly  for  $laves.  Rule  modified.  SlaTes  haTe 
Yolition  and  possess  reason  and  feeling.  They  cannot  be  £tored  awaj 
like  a  bale  of  goods,  or  other  merchandise.  The  great  rigor  of  the 
law,  therefore,  as  te  the  liability  of  common  carriers  of  good#,  or 
other  property,  does  not  apply  to  slayes.  Where  a  sIbto  is  placed  with 
a  common  carrier,  to  be  transported  from  one  point  to  another,  for 
hire  or  reward,  the  carrier  would  bo  bound  to  use  ordinary  diligence 
only,  in  taking  care  of  him,  and  securing  him  against  injuries,  or 
escape. 

2.  Bamx.  S^mte.  Question  reserved.  If  the  master  goes  on  board  a  boat 
or  other  conveyance,  and  takes  his  slave  with  him,  having  charge  and 
control  of  the  slave ,  and  without  an  express  undertaking  by  the 
carrier,  to  watch  and  guard  his  movements,  would  any  duty  devolve 
on  him  in  reference  to  the  slave  ? 

8.  Eyidjcnc'E.  Statements  of  witness  on  former  trial.  Bill  of  exception*. 
It  is  not  admissible  to  prove  what  a  witness  swore  lo  on  a  former  trial, 
because  his  attendance  could  not  be  had.  This  rule  applies  where 
the  witness  is  dead.  Neither  is  a  bill  of  exceptions  admissible  in 
such  case,  to  prove  what  the  witness  stated  on  the  former  trial. 


PROM   DAVIDSON. 


This  canse  was  tried  before  Judge  Baxter,  at  tbe  January 
Term,  1859. 

Neil  S.  Brown  and  A.  L.  Demoss,  for  the  plaintiff  in 
error. 

J,  S.  Brien  and  Anrew  Ewing,  for  the  defendant  in  error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiflF  came  aboard  of  the  steamboat  "  Tennessee," 
at  Eddyville,  Ky.,  of  which  the  defendant  was  owner  and 
captain,  and  took  passage  for  himself  and  negro  man  slave. 
for  Nashville.    The  slave  had  been  runaway  from  his  master 
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and  recaptured.  He  waa  brought  upon  the  boat  with  his 
arms  bound,  and  so  continued.  He  told  the  clerk  he  would 
rather  die  than  return  home,  of  which  his  master  was  imme- 
diately informed,  and  cautioned,  and  he  said  there  was  no 
danger.  A  few  miles  below  Nashville,  the  slave  was  missing, 
and  there  is  no  doubt  but  that  he  threw  himself  out  of  the 
boat  and  was  drowned,  though  no  one  saw  him  do  the  act, 
as  his  body  was  soon  after  found,  and  sufficiently  identified, 
by  the  fact  that  his  arms  were  still  tied  with  a  cord,  as  when 
he  was  last  seen  upon  the  boat.  There  was  some  proof 
tending  to  sliow  that  the  captain  had  untied  him,  and  set  him 
to  pumping,  but  replaced  the  cords  when  he  had  finished. 

When  the  case  was  before  us  at  a  previous  term,  we  reversed 
for  errors  in  the  charge.  But  the  same  questions  are  not 
now  in  the  case. 

A  new  trial  is  again  asked,  for  other  supposed  errors  of 
law  in  the  instructions  to  the  jury. 

The  Court  held,  "  that  if  the  slave  was  put  on  the  defendanVa 
hoot  to  he  carried  for  hire,  or  reward^  the  defendant  would  he 
hound  to  ordinary  diligetvoe  only  in  taking  care  of  him  and 
securiny  him  against  injuries  or  escape" 

This  charge  is  sustained  by  the  authority  of  the  Supreme 
Court  of  the  United  States,  in  Bayce  v.  Anderson,  2  Peters, 
156.  The  principle  there  settled,  is,  that  in  the  conveyance 
of  slaves  for  pay,  the  *•  carnner  is  liable  &nly  for  ordinal^ 
neglect."  The  distinction  is  there  taken,  by  Chief  Justice 
Marshall,  between  the  case  of  slaves  and  other  property. 
The  great  rigor  of  the  law,  rendered  necessary  by  necessity 
and  sound  policy,  as  applicable  to  common  carriers  of  goods, 
and  inanimate  property,  is  there  held  not  to  apply  to  the 
case  of  negroes,  who  are  intelligent  beings,  although  a  spe- 
cies of  property.  They  have  volition,  and  are  endowed  with 
reason  and  feelings,  and  cannot  be  safely  stored  away  like  a 
bale  of  goods,  or  a  cammon  package.  The  rules  that  apply 
to  slaves,  and  govern  the  liability  of  carriers  in  relation  to 
them,  more  nearly  resemble  those  which  relate  to  passengers, 
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than  common  goods.  The  case  of  slaves,  seems,  as  is 
remarked  by  the  Court,  in  Stokes  v.  SaUonstoR^  13  Peters, 
192,  to  be  a  sort  of  intermediate  one  between  goods  and 
passengers.  As  to  them,  the  principle  settled  in  the  former 
case,  is  not  controverted. 

In  Angell  on  Car.,  sec.  122,  the  doctrine  of  Boyce  v.  An- 
derson is  adopted,  and  sustained  by  reference  to  later  cases  in 
South  Carolina  and  Alabama  ;  or  rather,  these  cases  conform 
to  the  former,  and  adopt  its  principle. 

We  think  there  can  be  no  doubt  of  the  correctness  of  the 
charge  on  this  point.  Considering  slaves  as  property,  it  is 
certainly  an  exception  to  the  general  law  of  liability,  in 
relation  to  common  carriers.  But  it  is  an  exception  pro- 
duced by  reason  of  necessity,  from  the  nature  of  the  property. 
But  in  a  case  like  this,  where  the  master  was  on  board, 
having  his  slave  under  his  own  care  and  management^ 
and  the  loss  resulted  from  the  slave's  own  act,  by  destroying 
himself,  and  not  from  any  want  of  skill  or  management  on 
the  part  of  the  captain,  or  his  employees,  we  could  not  hesi- 
tate, independent  of  those  high  authorities,  to  apply  to  the 
case  the  mitigated  rule  stated  by  His  Honor.  A  question 
might  arise,  if  the  case  required  it,  whether  under  the  circum- 
stances of  this  case,  the  master  having  charge  and  control  of 
his  own  slave,  any  duty  at  all  devolved  upon  the  carrier, 
without  an  express  undertaking,  to  watch  and  guard  his 
movements,  so  as  to  prevent  his  leaping  overboard.  So  far 
as  we  can  see,  the  plaintiff  asked  nothing  more  than  to  be 
carried  with  his  slave  for  the  ordinary  pay  as  passengers. 
If  the  slave  had  been  placed  upon  the  boat  to  be  carried 
without  his  master,  the  question  would,  perhaps,  be  different. 
But  let  that  be  as  it  may,  the  law,  as  laid  down  in  the  charge, 
applies  to  the  latter  case,  and,  of  course,  cannot  be  com- 
plained of  by  the  plaintiff,  whose  case  falls  under  the  first 
hypothesis,  and  for  that  reason  might  probably  fall  under 
a  more  mitigated  rule  as  to  the  accountability  of  the  carrier. 

A  question  is  made  upon  the  rulings  of  the  court  in  regard 
to  the  evidence.    "Whatever  error  was  committed  in  that 
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respect,  was  in  favor  of  the  plaintiff,  and  of  that  he  cannot 
complain.  It  was  right  not  to  admit  the  bill  of  exceptions, 
made  in  the  former  trial,  to  show  what  the  witness,  Smith, 
then  said,  because  his  attendance  could  not  be  had  upon  the 
last  trial ;  and  we  are  not  aware  of  any  authority  that 
would  admit  what  he  swore  before,  to  be  proved  by  others 
as  he  was  not  dead.  But  certainly,  if  thcU  could  be  done,  it 
was  not  wrong  to  allow  him  to  be  impeached  by  the  proof  of 
contradictory  statements,  or  in  any  other  legal  mode. 
The  judgment  will  be  affirmed. 


Davis  et  al.  v.  Petway  d  al. 

1.  Sale  or  Real  Esi-atk.  Sale  at  Auction,  Puffen  and  By-biddert,  Fraud. 
The  vendor  of  land  at  public  auction  may,  unknown  to  bidders,  pri- 
vately depute  a  third  party  to  attend  the  sale,  and  bid  progressively 
for  the  property  on  his  account,  as  a  defensive  precaution  to  prevent 
it  from  being  sold  at  an  undervalue  ;  but,  if  a  number  of  persons  are 
employed  as  puffers  to  make  fictitious  biddings,  with  the  view  of  taking 
advantage  of  the  eagerness  of  buyers,  to  screw  up  the  price,  and  not 
for  a  defensive  precaution,  to  prevent  a  sale  at  an  undervalue ;  this  is 
an  imposition  and  a  fraud  ;  and  avoids  the  sale. 

2.  Same.     Same.     Same.     Same.    If  the  vendor  publicly  reserve  the  right 

to  make  one  bidding  and  no  more,  through  a  person  who  is  named  ; 
and  then  seoretly  employs  another  person  to  make  general  and  re- 
peated biddings,  this  is  such  a  fraud  as  will  entitle  the  purchaser  to 
abandon  the  contract. 

8.  Same.  Same.  Sale  without  reserve.  If,  by  the  advertisement,  the  property 
is  to  be  sold  without  reserve,  this  ex  eludes  all  interference  by  the  ven- 
dor, or  others  for  him,  with  the  right  of  the  public  to  have  the  proper- 
ty at  the  highest  bidding;  and,  in  such  case,  any  arrangement  between 
the  vendor  and  a  third  party,  the  result  of  which  is  to  prevent  the 
property  from  being  sold  under  a  fixed  Eum,  will  render  the  sale  void. 

4.     Same.     Same.    Purchaser  must  be  misled.    In  order  to  avoid  a  sale  on 
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this  ground,  it  must  be  shown  that  under -bidders  or  puffers,  are  em* 
ployed  to  enhance  the  price  and  deceiye  other  bidders;  and  that  they 
are  in  fact  misled  thereby. 


PROM  DAVIDSON. 


The  bill  was  dismissed  by  the  Chancellor.  The  defend- 
ants appealed. 

Trimble  and  McEwen,  for  complainants. 

Reid,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

We  perceive  no  error  in  the  decree  of  the  Chancellor  in 
this  cause. 

The  complainant  Davis  seeks  to  avoid  the  purchase  of  four 
small  lots  of  land,  made  by  him,  at  public  auction,  on  the 
23d  of  June,  1858,  on  the  ground  that  6y-6fci(fe?'«  were  employ- 
ed, whereby  he  was  induced  to  give  a  higher  price  for  the 
same,  and  more  than  the  lands  were  worth. 

It  appears  that  the  lauds  had  been  divided  into  small  lots, 
and  were  brought  to  sale  by  the  executors  of  H.  Petway, 
pursuant  to  the  directions  of  the  will  of  the  testator. 

The  executors  employed  a  person  of  experience  to  aid  in 
the  management  of  the  general  business  of  dividing,  estimat- 
ing the  value,  and  selling  the  lands.  A  map  was  made,  apoQ 
which  the  several  lots  were  represented,  and  the  minimum 
value  of  each  marked  thereon  in  figures.  This  was  done  by 
the  executors,  on  consultation  with  the  person  employed  by 
them  to  superintend  the  sale.  The  estimated  value  of  the  sev- 
eral lots,  seems  from  the  proof,  not  to  have  been  unreasona- 
ble. 

The  proof  clearly  establishes  that,  prior  to  the  opening  of 
the  sale,  no  arrangement  was  made,  nor  was  any  thing  said 
on  the  subject  of  procuring  by-bidders  at  the  sale.  But  it  ap- 
pears, that  during  the  progress  of  the  sale,  when  the  biddings 
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for  any  particular  lot  were  below  the  estimated  value,  the 
person  employed  to  conduct  the  sale — of  his  own  accord  and 
without  any  conference  with  the  executors — would  request 
some  one  of  the  by-standers  to  bid  for  the  same  to  an  amount 
in  no  instance  exceeding  the  minimum  value  previously  placed 
on  the  same  ;  nor  was  more  than  one  individual  spoken  to 
in  any  instance,  to  bid  for  the  same  lot. 

It  appears,  that,  perhaps,  three  different  persons  had  been 
thus  requested  to  bid  during:  the  progress  of  the  sale,  for  dif- 
ferent lots,  by  the  agent  conducting  the  sale,  without  the  knowl- 
edge of  the  executors.  But  there  was  no  such  by-bidding  as 
to  any  of  the  lots  purchased  by  the  complainant,  except  one ; 
and  the  proof  shows  that  in  that  instance  the  lot  did  not  sell 
for  more  than  its  fair  value,  nor  beyond  the  minimum  price 
fixed  upon  it.  It  also  appears,  that,  for  some  considerable 
time  after  his  purchase,  the  complainant  seemed  to  be  perfect- 
ly satisfied  with  his  purchase. 

Upon  these  facts,  the  Chancellor  dismissed  the  bill,  and  we 
think  this  was  proper. 

There  is  much  discussion  in  the  books  upon  the  question, 
whether  a  sale  at  auction  may  be  avoided  by  the  purchaser, 
because  by-bidders  or  puffers  were  employed  by  the  owner  or 
auctioneer.  The  proper  way,  it  is  said,  is  to  give  notice  if 
such  a  thing  be  intended.  But  yet,  the  weight  of  authority, 
both  in  this  country  and  in  England,  seems  to  be  in  favor  of 
permitting  the  owner,  without  such  notice,  to  employ  a  person 
to  bid  for  him,  if  he  does  this  in  good  faith,  with  no  other 
purpose  than  to  prevent  a  sacrifice  of  the  property  under  a 
given  price,  2  Parson's  on  Con.,  417.  2  Kent's  Com.,  538, 
539,  (5th  Ed.)  Addison  on  Con.,  134,  154.  The  latter  au- 
thor  lays  it  down,  that  the  vendor  may,  unknown  to  the  bid- 
ders, privately  depute  a  third  party  to  attend  the  sale  and  bid 
progressively  for  the  property  on  his  account,  as  a  defeniive 
precaution  to  prevent  it  from  being  sold  at  an  undervalue  ; 
but  he  cannot  lawfully  employ  more  than  one  person  for  such 
a  purpose.  If  a  number  of  persons  are  employed  as  puffers 
to  make  fictitious  biddings,  with  the  view  of  taking  advant- 
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age  of  the  eagerness  of  buyers  to  screw  up  the  price  ;  and  not 
for  a  defensive  precaution  to  prevent  a  sale  at  an  undervalue, 
this  is  an  imposition  and  a  fraud,  and  avoids  the  sale. 

And  if  the  vendor  publicly  reserves  the  right  to  make  one 
bidding  and  no  more,  through  a  person  who  is  named,  and 
then  secretly  employs  another  person  to  make  general  and 
repeated  biddings  this  is  such  a  fraud  as  will  entitle  the  pur- 
chaser to  abandon  the  contract.  And  if  by  the  advertisement 
the  property  is  to  be  sold  "  without  reserve,"  this  excludes  all 
interference  by  the  vendor,  or  others  for  him,  with  the  right 
of  the  public  to  have  the  property  at  the  highest  bidding. 
And,  in  such  case,  any  arrangement  between  the  vendor  and 
a  third  party,  the  result  of  which  is  to  prevent  the  property 
from  being  sold  under  a  fixed  sum,  will  render  the  sale  void. 

It  must  often  be  very  difficult,  of  course,  to  discriminate  be- 
tween an  honest  design  to  prevent  a  sacrifice  of  the  proper, 
ty,  and  a  fraudulent  purpose  to  impose  on  bidders  :  but  this 
does  not  affect  the  principle  involved  in  the  distinction. 

It  seems,  that  in  order  to  avoid  the  sale  on  this  ground,  it 
must  be  shown,  that  underbidders  or  puffers  are  employed  to 
enhance  the  price  and  deceive  other  bidders,  and  that  they 
are  in  fact  misled  thereby.     1  Story's  Eq.  Jur.,  sec.  293. 

According  to  this  doctrine,  it  is  clear  that,  in  the  present 
case,  there  is  no  ground  for  avoiding  the  sale. 

Nothing  more  was  done  by  the  agent  of  the  defendant's  than 
was  in  good  faith,  considered  necessary  to  prevent  a  sale  of 
the  property  at  less  than  its  fair  value.  This  much  it  was 
lawful  and  proper  to  do.  And  there  is  no  pretext  for  saying 
that  the  complainant  was  misled,  or  imposed  on  thereby. 

Decree  affirmed. 
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Gift.     Cktxua  mortis.    Donor's  note.    A  donor's  own  promisorjr  note,  pay 
able  to  the  donee,  cannot  be  the  subject  of  a  donatio  causa  mortii. 


PBOM  SUMNER. 


This  cause  was  heard  at  the  October  Term,  1859,  before 
His  Honor,  Judge  Turner. 

G.  W.  Allen  and  HbaD4&  Turner,  for  Brown. 

Jo.  C.  Guild,  for  Moore. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  action  was  brought  to  recover  $200,  the  amount  of  a 
lost  note,  given  by  Phillip  Brown,  the  intestate  of  defendant, 
in  1855,  to  the  plaintiflF. 

The  defence  is  want  of  consideration. 

James  and  Phillip  were  brothers.  The  latter  bought  of 
the  former,  his  interest  in  the  land  of  their  father,  and  paid 
him  $400  ;  and  obtained  his  deed.  There  is  a  little  uncer- 
tainty as  to  the  contract  in  relation  to  the  consideration. 
Phillip,  a  short  time  before  his  death,  and  when  he  did  not 
expect  to  recover  from  a  severe  attack  of  hemorrhage  of  the 
lungs,  in  speaking  of  this  note,  which  he  had  a  short  time  be- 
fore enclosed  to  his  brother  in  a  letter,  stated  "  that  he  had 
purchased  of  Matthew  Brown  and  James  Brown,  the  plain- 
tiff, their  interest  in  his  father  s  tract  of  land  for  $400  each  ; 
and  that  some  time  after  the  purchase,  his  brother  Matthew 
had  threatened  to  sue  him  for  about  $200,  which  amount  he 
claimed  to  bo  due  him,  and  rather  than  have  a  suit  with  his 
brother,  he  paid  him  $200,  and  up;,  n  reflection,  having  bought 
James'  interest  for  the  same  amount,  $400,  he  thought  it  his 
duty  to  pay  James  $200,  to  make  him  equal  with  Matthew, 
and  that  he  had  executed  his  note  for  $200  to  James,  payable 
twelve  months  after  date,  and  had  enclosed  it  to  him."    The 
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land  was  before  this  time  sold,  perhaps  under  a  decree  of 
court,  and  tlie  price  obtained  made  the  part  of  each  heir,  ^00. 
Matthew  proves,  that  the  condition  of  the  sale  to  Phillip,  wa3, 
that  he  was  to  pay  him  whatever  the  land  might  sell  for,  and 
it  was  upon  that  ground  that  he  claimed  the  additional  sum 
of  $200,  and  that  he  made  no  threat  to  sue,  but  that  his 
brother  paid  him  voluntarily  and  willingly.  Mary  Jane 
Moore,  a  sister,  proves,  that  Phillip  was  by  contract  to  pay 
James  whatever  he  paid  Matthew,  and  that  the  note  was 
given  in  compliance  with  that  contract.  But  when  the  note 
was  received  by  James,  in  his  letter  of  acknowledgment  of 
October  17th,  1855,  he  states  that  he  has  no  further  claim  for 
the  land  ;  but,  that  if  his  brother,  "  upon  mature  deliberation, 
still  thinks  he  ought  to  have  $200  more,  though  he  does  not 
claim  it  as  a  right,  he  ''will  receive  it  as  a  present.*' 

The  note  was  not  returned  in  this  letter  as  is  stated  ;  bat 
was  retained  from  all  we  see,  and  this  is  the  last  we  hear  of 
it  till  after  the  death  of  Phillip,  which  was  before  it  fell  due. 

The  plaintiff  assumed  two  positions  against  the  defence  of 
want  of  consideration  : 

1.  That  there  was  a  sufficient  consideration.  The  court 
charged  that  if  there  was  a  sale  and  purchase  of  land,  and  the 
note  was  given  *'  in  due  consideration  of  such  sale,"  then  it 
would  be  binding  and  recoverable. 

2.  That  it  would  be  good  as  a  gift  donatio  causa  mortis. 
The  court  charged  on  this  point,  that  if  tlie  note  was  made 
and  delivered  in  view  of  death,  to  take  effect  in  that  erent, 
and  he  did  die,  as  contemplated,  it  would  be  obligatory,  and 
recoverable  against  his  administrator. 

On  this  point,  we  think  His  Honor  erred.  There  may  be 
said  to  be  some  conflict  of  authority  on  the  question,  but  very 
little.  The  preponderance  is  clear  and  decided  against  the 
validity  of  this  species  of  donation  of  a  man's  own  note,  or 
obligation  for  money.  There  was  a  serious  and  long  contin- 
ued controversy  in  the  books,  as  to  the  validity  of  a  gift  of  this 
description  of  any  chose  in  action,  or  claim  in  favor  of  the 
donor  against  others,  but  we  think  there  is  but  little,  if  any 
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authority  to  be  found  that  the  donor's  own  note  to  the  donee 
can  be  made  the  subject  of  this  kind  of  gift  The  case  of 
Wiight  V.  Wright,  1  Cowen,  598,  would  seem  to  sustain  the 
charge.  That  case,  as  far  as  we  can  see,  stands  alone,  and  is 
not  well  considered.  It  does  not  notice  the  distinction  be- 
tween the  donor's  own  note  payable  to  the  donee,  and  a  note, 
or  other  security  for  the  payment  of  money,  held  by  him 
against  a  third  person. 

In  Pomte  v.  Stom,  14  Picking,  201,  tlie  question,  is  elab- 
orately examined  and  discussed  by  G.  J.  Shaw,  where  all  the 
authorities,  English  and  American,  are  brought  under  review, 
and  the  conclusion  arrived  at,  that  "  a  donor's  own  promisory 
note,  payable  to  the  donee,  cannot  be  the  subject  of  a  donatio 
catisa  mortis,^'  The  case  in  Cowen.  is  there  referred  to,  and 
lield  not  to  be  law. 

We  are  satisfied  with  the  reasoning  and  authority  of  that 
case,  and  adopt  it  as  the  law  upon  the  subject.  The  case  of 
Grover  v.  Orover,  24  Pick.,  261,  draws  the  distinction  be- 
tween gifts  tnfenVo.9,  and,  causa  mor^w,  and  sustains  the  same; 
doctrine. 

But  it  would  be  a  question,  whether  tliis  error  of  law  should 
produce  a  reversal  of  the  judgment,  as  it  might  be  regarded 
as  an  abstraction  in  reference  to  the  facts  of  this  case,  if  it 
were  clear  upon  the  other  point,  that  the  plaintiff  was  entitled 
to  recover.  We  will  not  now  decide  whether  the  action  can 
be  maintained,  or  not,  upon  the  other  ground — the  sufficien- 
cy of  the  consideration  to  sustain  the  promise. 

The  case  will,  therefore,  be  reversed,  and  sent  back  for  an- 
other trial,  when  the  proof  will  be  directed  and  the  case  ex- 
amined with  the  single  view,  as  to  the  sufficiency  or  insufficien- 
cy of  the  consideration  of  the  note.  We  intimate  no  opinion, 
but  leave  the  case  open  upon  this  point.  The  parties  may  be 
able,  upon  examination  of  the  authorities,  to  satisfy  them- 
Bclves  whether  this  is  a  naked  promise  for  want  of  conside- 
ration or  nofc  The  proof  can  probably  be  made  a  little  more 
explicit,  on  that  question. 
43 
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Bennett  ef.  al.  v.  John  P.  Kennerly  et  cd. 

Sale  of  Slaves.  Administration.  Partiet.  A  sale  of  slaves  made 
by  an  order  of  court,  upon  application,  by  petition,  of  the  adminis> 
tratrix  and  her  husbund,  to  which  the  minor  children,  who  were  inter- 
ested in  said  slaves,  were  rot  made  parties,  for  the  payment  of  debts 
due  from  the  estate,  or  to  reimburiie  them  for  advances  made  out  of 
their  own  funds,  for  the  benefit  of  the  estate,  is  an  absolute  nullity. 
Same.  Same.  Extent  of  recovery.  Damages.  Tho  sale  being  a  nullity, 
is  a  conversion  of  the  slave;  and  the  minor  children  may  elect  to 
take  from  the  administrator  the  value  of  the  slave  at  the  time  of  the 
sale;  or  may  pnrsue  the  slave  in  the  hands  of  the  purchaser  and 
recover  the  possession,  or  the  present  value  of  the  same. 
Sale  of  Real  Estate.  Partition.  Fraud.  Tf  the  guardian  of  minors 
procure  an  order  for  the  sale  of  their  land,  and  have  dower  assigned, 
for  the  fraudulent  purpose  of  preventing  persons  from  bidding  for 
the  other  portion,  intending,  indirectly,  to  become  the  purchaser,  the 
sale  will  be  set  aside  and  declared  void. 

Same.  Same.  Purchase  money.  Rents.  Improvements.  Upon  setting 
aside  the  sale,  the  purchase  money  will  be  refunded  to  the  guardian, 
and  he  will  be  held  to  account  for  the  reasonable  value  of  the  annual 
rents,  with  an  allowHUce  for  permanent  improvements  made  upon  the 
land,  to  the  extent  that  such  improvements  have  enhanced  the  value 
of  the  property,  but  not  to  exceed  the  value  of  the  rents. 


FROM  FRANKLIN. 


The  Chancellor  dismissed  the  bill.     The  complainants  ap- 
pealed. 

Peter  Turney,  for  the  complainants. 

EsTELL  &  CoLYAR,  for  tlic  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  complainants,  who  are  minors,  seek  to  set  aside  the 
sale  of  a  tract  of  land  and  two  slaves,  procured  to  be  made 
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by  tlicir  guardian,  in  conjunction  with  the  personal  repre- 
sentative of  the  estate  of  their  deceased  father. 

H.  K.  Bennett,  their  fatiier,  died  in  Franklin  county,  ia 
1846,  lcavin«:  a  widow  and  three  infant  children  surviving 
him.  The  widow  was  appointed  administratrix  of  the  estate, 
which  consisted  of  a  tract  of  land,  some  slaves,  and  other 
persional  property.  In  1848  the  widow  intermarried  with 
the  defendant,  John  P.  Kennerly,  who,  shortly  afterwards, 
was  appointed  guardian  of  the  three  children,  and  continued 
to  occupy  that  relation  until  July,  1855,  when  he  was  dis^ 
placed,  by  the  final  judgment  of  the  circuit  court  of  said 
county,  for  mismanagement  of  the  estate  of  his  wards  and 
failure  to  comply  with  the  statutes  in  such  cases,  as  the  record 
states. 

The  bill  docs  not  specifically  pray  for  an  account  against 
either  the  guardian  or  personal  representative  :  the  relief 
aykod  is  confined  to  an  impeachment  of  the  sales  of  the  land 
and  slaves.  The  proof,  in  this  record,  presents  a  strong  case 
for  relief. 

At  the  November  term,  1848 — very  soon  after  the  mar- 
ria.ire  of  Kennerly  with  the  widow — a  petition  was  presented, 
in  their  joint  namej^,  to  which  the  minor  children  were  not 
paities,  at  all,  asking  the  circuit  court  to  sell  two  slaves, 
Felix  and  George,  each  stated  to  be  worth  about  $250.00,  for 
the  purpose  of  paying  oflF  debts  due  from  the  estate,  **  to  the 
amount  of  tivo  hundred  and  ten  or  fifteen  dollars,  of  which 
there  is  no  specification  whatever.  On  the  same  day  on 
whicii  the  petition  was  presented,  an  order  was  made,  on  the 
mere  statement  of  the  petition,  without  proof,  that  the  peti- 
tioners should  sell  Felix  ;  and  he  was  accordingly  sold,  and 
purchased  by  Sherrod  Williams,  at  the  price  of  $186.00. 
This  sale  was  confirmed  afterwards  by  the  court. 

At  the  March  term,  1853,  of  said  circuit  court,  another 
petition,  in  the  names  of  Kennerly  and  wife  alone — the  minor 
children  being  neither  plaintiffs  nor  defendants — was  pre- 
sented, asking  the  sale  of  "  one  or  more  of  the  remaining 
slaves  of  the  estate  to  re-imburse  the  petitioners  for  advances 
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alleged  to  have  been  made,  out  of  their  own  funds,  for  the 
benefit  of  the  estate.  And  on  the  same  day  on  which  it  was 
presented,  an  order  was  made  that  the  clerk  of  the  court 
should  proceed  to  sell  "  such  one  of  the  negroes,"  belonging 
to  the  estate,  as  the  petitioners  should  "  deliver  to  him  ;"  and 
pay  over  the  proceeds  of  said  sale  to  the  petitioners.  Under 
this  order,  a  boy  named  George  was  sold,  on  the  6th  of  June, 
1853,  at  the  price  of  $355.00.  The  proof  establishes,  and  it 
is  not  denied  by  defendant's  counsel,  that  Kennerly  secretly 
procured  one  Henry  Sanders  to  bid  for  the  slave,  for  his, 
Kennerly's  benefit ;  and  it  is  likewise  proved,  that  Kennerly 
immediately  took  possession  of  the  slave,  as  his  property,  and 
sometime  afterwards,  sold  him  for  $500.00. 

At  the  same  terra  of  the  court,  Kennerly  and  wife  pre- 
sented another  petition,  joining  the  minors  with  them,  asking 
to  have  the  remaining  slaves  divided,  and  to  have  dotcer 
assigned  to  Mrs.  Kennerly;  and  also  asking  to  have  the 
remainder  of  the  land  sold,  on  the  ground  that  It  was  not 
susceptible  of  division  amongst  the  children.  All  which 
was  ordered  to  be  done. 

As  respects  this  part  of  the  case — the  assignment  of  the 
dower,  and  the  sale  of  the  residue  of  the  land — the  conduct 
of  the  guardian,  according  to  the  proof,  was  a  gross  fraud 
upon  the  rights  of  the  infant  wards. 

The  tract  of  land  was  a  small  one,  consisting  of  only 
about  one  hundred  and  thirty  acres ;  and  it  was  deficient  in 
timber.  In  laying  ofif  the  dower,  the  mansion  house  and 
other  improvements,  were  abandoned,  and  the  dower  was  so 
laid  off  as  to  take  in  the  principal  part  of  the  timbered  land. 
This  was  procured  to  be  done  by  the  interference  and  man- 
agement of  the  guardian  and  his  brother,  who  induced  the 
commissioners  to  yield  to  their  wishes.  And  the  motive  for 
this — as  unwittingly  disclosed  by  the  guardian  to  Farris,  one 
of  the  witnesses — was  to  depreciate  the  value  of  the  child* 
ren's  portion  of  the  land,  by  depriving  it  of  timber,  so  that, 
when  it  was  sold,  no  one  would  be  likely  to  compete  with 
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him  in  bidding  for  it.  The  portion  of  the  minors  was 
directed,  by  the  order,  to  be  offered  at  the  minimum  price  of 
$9  per  acre ;  it  was  sold,  however,  at  over  $12.50,  and  was 
secretly  purchased  by  the  guardian,  through  his  brother-in- 
law,  Gibson.  This  fact  is  clearly  proved,  notwithstanding 
the  astounding  denials  of  the  answers  of  Kennerly  and  Gib- 
son. The  very  shallow  artifice  resorted  to,  with  a  view  to 
cloak  this  fraudulent  scheme,  was  this :  that  the  title  should 
be  decreed  to  Gibson  ;  and,  inasmuch  as  the  purchase  money 
was  actually  advanced  by  Kennerly,  he  should  take  Gibson's 
note  for  it,  and,  to  give  the  thing  the  semblance  of  a  loan  ; 
and,  thereupon,  by  an  instrument  of  writing,  the  real  pur- 
chaser, Kennerly,  was  to  go  into  possession  of  the  land,  and 
hold  until  Gibson  discharged  said  note  ;  which  was  never  to 
be  done.  This  is  a  very  brief  and  imperfect  sketch  of  this 
somewhat  complicated  and  most  aggravated  scheme  of  fraud, 
to  acquire  title  in  himself  to  the  land  of  his  wards,  concocted 
and  executed  by  the  guardian  and  his  associates. 

This  transaction  cannot  be  permitted  to  stand.  The  sale 
will  be  set  aside  and  declared  void  ;  the  purchase  money,  with 
interest,  will  be  refunded  to  Kennerly ;  and  he  will  be  held 
to  account  for  the  reasonable  value  of  the  annual  rents,  with 
an  allowance  for  permanent  improvements,  made  upon  the 
land,  to  the  extent  that  such  improvements  have  enhanced 
the  value  of  the  property,  but  not  to  exceed  the  value  of  the 
rents.  The  complainants  are  also  entitled  to  have  the  as- 
signment of  the  dower  set  aside,  if  it  shall  be  thought  most 
for  their  interest  to  have  a  re-assignment. 

The  sales  of  the  slaves  were  absolutely  void.  As  to  the 
boy,  George,  fraudulently  purchased  by  the  guardian,  and 
re-sold  by  him,  a  clear  case  of  conversion  is  made  out ;  and 
the  complainants  have  an  election  to  insist,  either  upon  a 
return  of  the  slave,  or  his  present  cash  value,  or  the  price 
for  which  he  was  sold,  with  interest.  As  respects  the  boy, 
Felix,  the  purchaser  is  not  a  party  ;  the  complainants  have 
an  unquestionable  right  to  pursue  the  slave  in  the  hands  of 
Williams,  the  purchaser,  and  either  to  recover  the  possession, 
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or  the  present  value  of  the  slave ;  or  they  may  elect  to  take 
from  Kennerly  the  value  of  the  slave  at  the  time  of  tlie  sale — 
the  sale  being  a  conversion  of  itself,  on  the  ground  that  it 
was  an  absolute  nullity. 

As  regards  the  land  alleged  to  have  been  disposed  of  by 
the  act  of  the  guardian,  we  express  no  opinion  ;  this  question 
will  be  left  open  until  the  final  hearing. 

The  case  will  be  remanded  to  have  the  acconnt  taken,  and 
such  amendments  made  as  shall  be  thought  proper.  The 
next  friend  of  the  complainants  is  displaced ;  and  on  the 
return  of  the  cause  to  the  chancery  court,  the  Chancellor  is 
directed  te  substitute  a  suitable  person  in  his  stead. 

The  decree  dismissing  the  bill  is,  in  all  things,  reversed, 
and  the  entire  costs  of  the  cause  will  be  paid  by  the  defend- 
ants, the  Kennerlys  and  Gibson. 


Williams  d  cd.  v.  Bowman,  Ex'r,  &c. 

Special  Commissioner.  Clerk.  Act  of  1849,  cA,  6],  {  2.  By  the 
Act  of  1849,  ch.  6,  8<^c.  2,  the  appointment  of  Special  Commissioner  is 
distinct  from  the  office  of  Clerk.  The  appointment  is  not  under 
the  Constitution,  but  under  the  authority  conferred  by  the  statute. 
The  two  offices  are,  in  legal  contemplation,  distinct,  though  filled  l^ 
the  same  person.  The  Special  Commissioner  is  properly  a  VnisUe;  and 
the  condition  of  the  bond  obliges  him  to  perform  all  the  duties  of  the 
trust. 

Same.  Duration,  of  the  appointment.  Sureties.  The  duration  of  the 
appointment  is  not  limited  by  law.  This  is  loft  to  the  discretion  of 
the  court,  according  to  the  exigencies  of  the  various  eases  that  may 
arise.  And  if  the  duration  of  the  appointment  be  not  limited,  as  to 
time,  by  the  court,  in  the  order  of  appointment,  it  follows  that  the 
appointment  continues  until  the  duties  of  the  trust  are  discharged. 
Same,  Same.  Same.  By  the  express  terms  of  the  bond,  the  Special 
Commissioner  is  bound  faithfully  to  account  for  and  pay  overall  such 
sums  of  money  as  may  come  into  his  hands ;  and  if  his  term  of  office 
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of  Clerk  expires  before  he  has  wound  up  his  trust  as  Special  Commis- 
Bioner,  and  he  retain  and  collect  notes  as  such  Commissioner,  and  fail 
to  account  for  and  pay  over  the  same,  he  and  his  securities  are  liable 
therefor. 

Samk.  Same,  Handing  over  note$.  Quettian  reserved.  If  the  office  of 
Special  Commissioned  and  Clerk  are  united  in  the  same  person,  is  it 
his  duty,  on  retiring  from  the  office  of  Clerk  to  hand  over  notes  taken 
as  Special  Commissioner,  to  his  successor;  and,  if  so  handed  oyer, 
will  it  discharge  him  and  his  securities  from  liability  ? 


FROM   MONTGOMERY. 


House,  for  the  complainants. 

RoBB  &  Bailey,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  to  enjoin  a  judgment  for  $1536.38,  ren- 
dered against  the  complainants,  as  the  sureties  of  one  Joseph 
M.  Dye,  at  the  May  term,  1858,  of  the  circuit  court  of  Mont- 
gomery. The  Chancellor  decreed  for  the  complainants,  and 
to  reverse  this  decree,  an  appeal  was  prosecuted  to  this  Court. 

It  appears  that,  on  the  17th  of  May,  1852,  said  Joseph  M. 
Dye  was  duly  qualified  as  clerk  of  the  circuit  court  of  Mont- 
gomery ;  and  that,  in  addition  to  the  several  bonds  executed 
by  him  as  clerk,  he  likewise  executed  a  bond,  with  the  com- 
plainants as  his  sureties,  in  the  penalty  of  twenty  thousand 
dollars,  pursuant  to  the  act  of  1849-50,  ch.  51,  sec.  2,  with 
the  condition,  that  "  the  said  Joseph  M.  Dye,  clerk  of  the 
circuit  court  of  Montgomery  county,  shall  well  and  faithfully 
oxxounifor  and  pay  over  all  such  sums  of  money  as  shall,  come 
into  his  hands  as  Special  Oommissioner^'^  &c. 

The  record  shows  that  at  the  September  term  of  paid  cir- 
cnit  court,  1855,  a  decree  was  made,  on  the  petition  of  the 
defendant.  Bowman,  as  the  executor  of  one  John  Baker, 
dec'd,  appointing  and  directing  said  Joseph  M.  Dye,  **  clerk 
of  said  court,"  to  sell  certain  slaves,  in  the  petition  named. 
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at  pablic  auction,  after  giviDg  three  weeks  notice,  on  a  credit 
of  twelve  months,  taking  notes  with  good  security  for  the 
purchase  money.  In  obedience  to  this  decree,  said  slaves 
were  sold  on  the  13th  day  of  October,  1855,  by  said  Joseph 
M.  Dye ;  and  notes  with  security  were  taken,  payable  to 
himself,  twelve  months  after  date,  from  the  several  purchasers. 

On  the  17th  of  May,  1856,  the  official  term  of  Dye,  as 
clerk,  expired,  and  Charles  Bailey  was  appointed  bis  suc- 
cessor as  clerk  of  said  court. 

The  notes  taken  by  Dye,  on  the  sale  of  said  slaves,  did 
not  mature  until  five  months  after  j;he  expiration  of  his  term, 
and  his  retirement  from  said  office.  He  retained  said  notes, 
however,  and  at  their  maturity,  as  is  probable,  or  shortly 
afterwards,  received  into  his  hands  the  money  due  thereon 
and  failed  to  pay  over  the  same,  or  any  portion  thereof,  but 
appropriated  it  to  his  own  use ;  and  being  insolvent,  as  is 
alleged,  the  money  is  lost. 

At  the  Jannary  term  of  said  circuit  court,  1858,  the  de- 
fendant, Bowman,  entered  a  motion  for  judgment  against 
said  Dye  and  his  sureties,  on  the  official  bond  before  men- 
tioned, for  the  money  thus  received  by  Dye,  with  interest, 
&c.  And  at  the  May  term  following,  judgment  was  entered 
accordingly. 

To  enjoin  this  judgment,  is  the  object  of  the  bill.  The 
defendant  submitted  to  answer,  without  any  exception  to  the 
jurisdiction. 

The  complainants  allege,  and  the  fact  is  conceded,  that 
they  had  no  notice  of  the  proceeding,  by  motion,  in  the  court 
of  law,  and  thereupon  no  defence  was  made.  The  ground 
of  relief  assumed  is,  that  the  money  having  been  received  by^ 
Dye,  after  the  expiration  of  his  term  of  office,  the  sureties 
cannot  be  held  liable  therefor,  upon  their  bond. 

The  general  principle  asserted  by  the  counsel  of  the  comr 
plainants,  that  the  sureties  of  a  public  officer  are  not  liable 
for  his  acts,  after  the  expiration  of  his  term,  or  beyond  the 
scope  of  the  bond,  is  not  controverted.  But  this  is  not  the 
point  to  be  considered. 
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The  argument  for  the  complainant  takes  for  granted  that 
Dye  received  the  money,  as  former  derk  ;  but  this  is  assuming 
the  very  point  in  controversy.  The  question  upon  wliich  the 
determination  of  the  case  depends,  is  this  :  arc  the  oEBces  of 
clerk  and  special  commissioner  to  bo  regarded  as  one  and 
the  same  office,  under  the  statute,  or  as  separate  and  distinct 
offices?  The  solution  of  this  question  depends  upon  the  con- 
struction of  the  act  of  1849,  before  referred  to. 

The  first  section  declares,  in  substance,  that  the  clerks  of 
the  circuit,  chancery,  and  supreme  courts,  "  when  appointed 
by  the  court  of  which  they  are  clerks,  respectively,  to  act  as 
special  commissioners  to  sell  property,  under  any  decree  of 
the  court  of  which  he  is  clerk,  or  as  receiver^  shall,  together 
with  their  securities,  be  liable  under  their  bonds,  for  the  faith- 
ful discharge  of  their  official  duties,  executed  by  tliem  under 
the  act  of  1794,  ch.  1,  section  2,  for  all  such  sums  of  money 
as  may  come  into  their  hands  by  virtue  of  said  appointment 
as  special  commissioner,  or  receiver." 

And  by  the  second  section,  said  clerks  are  required  to 
execute  additional  bonds,  with  good  security,  in  such  sum  as 
the  court  may  deem  sufficient,  "  conditioned  for  the  faith/td 
accounting  for,  and  paying  over,  of  all  9ttch  sums  as  may  come 
into  their  hands,  as  such  special  commissione)'sJ^ 

It  had  been  determined  by  this  court,  in  the  case  of  Waters 
V.  CarroU,  9  Yerg.,  102,  that  where  a  clerk  had  been  appointed 
by  the  court  a  receiver,  and,  as  such,  had  received  money,  the 
sureties  in  his  official  bond  were  not  responsible  for  it ;  and 
for  the  reason  that  the  duties  of  receiver  did  not  appropri- 
ately belong  to  the  office  of  clerk. 

To  meet  this  case,  and  others  falling  within  the  same 
principle,  the  act  of  1849  was  probably  passed.  This  statute 
does,  in  some  sense,  annex  the  office  of  receiver,  and  of 
special  commissioner,  to  that  of  clerk  ;  but  not  so  as  to  merge 
the  former  in  the  latter.  The  two  offices  are  still  distinct. 
The  duties  of  the  office  of  special  commissioner  are  not 
made  part  of  the  official  duties  of  the  office  of  clerk,  as  such. 
The  court  may  appoint  the  person  occupying  the  office  of 
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clerk,  as  special  commissioner;  or  a  different  person  may 
still  be  appointed  to  tliat  ofiSce,  in  the  discretion  of  the  court. 
And,  in  legal  contemplation,  the  offices  are  as  distinct,  though 
filled  by  the  same  person,  as  if  filled  by  different  persons. 
The  argument  for  complainant,  tliat  the  office  of  special  com- 
missioner is  made  part  of,  or  an  appendage  to,  the  office  of 
clerk,  might  seem,  at  first  view,  to  derive  some  countenance 
from  the  provision  contained  in  the  first  section,  declaring 
that,  in  case  of  the  appointment  of  the  clerk  to  act  as  special 
commisioner,  he  and  his  sureties  shall  be  liable  under  the 
official  bonds  executed  by  them  under  the  act  of  1794.  But 
the  force  of  tliis  argument  is  obviated  by  the  subsequent  pro- 
vision of  the  act,  requiring  a  new  and  separate  bond  to  cover 
the  liability  of  the  clerk  when  appointed  to  act  as  special 
commissioner  ;  and  under  the  latter  provision,  the  bond,  in 
the  present  case,  was  taken  ;  the  condition  is  in  exact  con- 
formity with  the  act. 

In  our  view,  the  appointment  as  special  commissioner,  is 
distinct  from  the  office  of  clerk,  under  the  statute  ;  its  duties 
do  not  appertain  to  the  proper  functions  of  the  office  of  clerk. 
The  appointment  is  not  under  the  constitution,  but  under  the 
authority  conferred   by  the  statute.      The  duration  of  the 
appointment  is  not  limited  by  law.     This  is  left  to  the  dis- 
cretion of  the  court,  according  to  the  exigencies  of  the  various 
cases  that  may  arise.     And  if  the  duration  of  the  appoint- 
ment be  not  limited,  as  to  time,  by  the  court,  in  the  order  of 
appointment,  it  follows,  of  course,  that  the  appointment  con- 
tinues until  the   duties  of  the  trust  arc  discharged.     The 
special  commissioner  is  properly  a  trustee ;  and  the  condition 
of  the  bond  obliges  him  to  perform  all  the  duties  of  tlic 
trust. 

By  the  express  terms  of  the  condition  he  is  bound  faithfully 
to  account  for,  and  pay  over,  all  such  sums  as  may  come  into 
his  hands  as  such  special  commissioner.  Dye  received  the 
money,,  in  his  character  of  trustee,  when  it  fell  due  ;  and  the 
relation  of  trustee  continued  to  exist  until  the  money  was 
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accounted  for  and  paid  over,  it  could  have  no  earlier  termi- 
nation. 

Whether  or  not  it  was  the  duty  of  Dye,  on  retiring  from 
the  office  of  clerk,  to  hand  over  the  notes  to  his  successor  ; 
and  whether  or  not  his  doing  so  would  have  been  a  discharge 
of  the  trust ;  arc  questions  not  necessary  to  be  now  con- 
sidered, inasmuch  as  he  did  not  do  so.  If  he  had,  the  court 
might,  doubtless,  have  appointed  his  successor  to  have  finished 
the  execution  of  the  trust. 

In  this  view,  the  judgment  of  the  circuit  court  was  correct. 
The  4th  section  of  tlie  act  of  1849,  expressly  authorizes  a 
judgment,  by  motion,  in  such  cases  ;  and  does  not  require 
any  notice  of  the  motion  to  be  given. 

It  follows  that  the  decree  of  the  Chancellor  is  erroneous. 
It  will  be  reversed  and  the  bill  dismissed. 


Kelly  v.  Gordon  et  al 

PRINCTPAL  AND  SuRETT.  Injunction  bond,  U  joint  and  several.  The 
undertaking  of  the  surety  in  an  injunction  bond  where  there  are  sev- 
eral complainants,  is  in  law,  for  the  principals,  severally  as  well  m  joint- 
ly.  That  is,  the  surety  is  bound  in  effect,  that  each  and  all  of  his  prin- 
cipals shall  perform  and  fulfill  whatever  decree  may  be  rendered 
in  the  cause  against  all,  or,  either  of  them. 

Same.  Same.  Effect  of  abatement  as  to  one  principal.  The  abatement, 
therefore,  of  a  suit  in  equity,  as  to  one  of  several  joint  plaintiffs  by 
the  neglect  of  both  parlies  to  revive,  or  the  discharge  of  one  upon 
some  ground  applicable  to  him  alone,  cannot  affect  the  liability  of  the 
surety  for  the  surviving  party  or  parties,  against  whom  a  final  decree 
may  have  been  properly  rendered. 


FROM  MAURY. 


Gantt.  for  the  plaintiff  in  error. 
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Fleming,  for  the  defendants  in  error. 
McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  covenant,  brought  against  Kelly 
alone,  as  the  surety  to  an  injunction  bond.  Verdict  and 
judgment  were  for  the  plaintiflF. 

In  August,  1852,  A.  Bradshawand  Robert  Campbell,  joints 
Ijr,  filed  an  injunction  bill  against  Gordon,  the  administrator 
of  the  estate  of  William  Bradshaw,  deceased,  and  the  other 
distributees  of  said  estate,  to  enjoin  a  judgment  for  $1894.92, 
obtained  against  them  by  Gordon,  as  administrator. 

The  facts  appear  to  be,  that  A.  Bradshaw,  who  was  one  of 
the  distributees  of  said  estate — purchased  property  at  the  ad- 
ministrator's sale  ;  and  executed  his  note,  with  Campbell  as 
surety,  for  the  amount  of  his  purchase.  The  note  was  not 
paid  at  maturity,  and  judgment  was  taken  thereon.  The  bill 
was  filed  by  A.  Bradshaw  and  Campbell,  to  have  an  account 
of  the  administration,  and  an  adjustment  of  the  rights  and 
equities  of  the  several  distributees,  upon  the  assumption,  that 
on  a  final  settlement,  there  would  be  found  due  to  A.  Brad' 
shaw,  an  amount  sufficient  to  extinguish  the  judgment  in  favor 
of  the  administrator  against  him  and  Campbell. 

This  bill  was  delayed  in  various  ways,  until  December,  1857> 
when  it  was  brought  to  a  final  hearing  ;  and  by  the  decree, 
the  injunction  was  made  perpetual,  except  for  the  sam  of 
$1138.72. 

During  the  pendency  of  the  suit,  and  more  than  two  years 
before  the  commencement  of  the  present  action — which  was 
instituted  on  the  10th  of  August,  1858 — Robert  Campbell 
died  ;  and  no  step  having  been  taken  on  either  side,  to  reviTe 
the  suit  against  his  personal  representative,  the  cause  pro' 
ceeded  in  the  name  of  A.  Bradshaw  alone,  to  a  final  heariog ; 
and  a  decree  was  pronounced  against  him  alone  for  said  sum 
of   $1138.72. 

Said  Bradshaw  being  insolvent,  as  is  alleged,  this  suit  is 
brought  to  recover  the  amount  of  said  decree  from  Kelly,  as 
surety  to  the  injunction  bond. 
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The  ground  of  defence  is,  that  the  failure  to  pursue  the  per- 
sonal representative  of  Campbell,  wa»  a  discharge  of  the  sure- 
ty. The  argument  is  not  without  plausibility,  that  the  in- 
junction bond  being  for  the  benefit  of  the  defendants  ;  and 
the  undertaking  of  the  surety,  being  on  the  faith  of  the  re- 
sponsibility of  both  tlie  prindpala  in  the  bond  ;  the  neglect  of 
the  defendants  to  revive  the  suit  against  Campbeirs  represen- 
tative, was  prejudicial  to  the  surety,  because  the  hazard  of 
personal  liability  and  loss,  on  his  part,  was  not  only  thereby 
increased,  but  the  chances  of  indemnity  were,  in  the  same  pro- 
portion, diminished.  But  we  cannot  assent  to  the  correctness 
of  this  reasoning. 

We  have  be**a  referred  to  no  case  in  point.  The  case  of 
Harr<8  v.  Taylor,  3  Sneed,  536,  541,  is  very  diflferent.  In 
that  case,  the  plaintiflf  voluntarily  entered  a  nolle  prosequi  as 
to  one  of  the  defendants,  in  an  action  of  repUvin,  And  it  was 
held,  that  as  the  undertaking  of  the  sureties,  was  for  the  de- 
fendants jointly,  the  discharge  of  one  of  the  defendants,  by 
the  voluntary  act  of  the  plaintiff,  operated  as  a  discharge  of 
the  sureties  to  the  replevin  boud. 

But  we  think  it  clear,  that  the  omission  of  the  defendants 
to  revive  the  suit  against  CampbelFs  personal  representa- 
tive, cannot  be  treated  as  equivalent  to  a  voluntary  dis- 
charge, by  the  defendants,  of  Campbeirs  legal  lability. 

It  is  certainly  true,  that  any  act  on  the  part  of  the  defend- 
ants, amounting  to  a  voluntary  release  or  relinquishment  of 
the  legal  liability  of  either  party,  would  have  had  the  effect 
of  discharging  the  surety  to  the  injunction  bond.  But  noth- 
ing of  the  sort  was  done.  The  defendants  might  for  their 
greater  security,  have  rcvivcdt  he  suit  against  Campbeirs  rep- 
resentative ;  but  we  are  not  aware  that  the  law  imposed  any 
active  duty  or  obligation  upon  them  to  do  so.  All  that  can 
be  said  is,  that  they  omitted  to  do  what  they  might  have 
done,  but  were  not  required  as  a  legal  duty,  to  do. 

We  have  found  no  principle,  nor  adjudicated  case,  which 
makes  such  an  omissjion,  or  passive  neglect,  a  ground  for  re- 
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lieving  a  surety  from  the  liability  imposed  upon  him  by  law. 
On  principle,  it  would  seem,  that  it  can  form  no  ground  of 
discharge.  The  undertaking  of  the  surety,  in  such  a  case, 
must  be  regarded  in  law,  as  for  both  principals,  severally,  as 
well  ^9  jointly  :  That  is,  the  surety  is  bound,  in  eflfect,  that 
each  and  all  of  his  principals  shall  perform  and  fulfill  what- 
ever decree  may  be  rendered  in  the  cause  against  all,  or  either 
of  them.  If  this  be  so,  it  follows,  that  the  abatement  of  a 
suit  in  equity,  as  to  one  of  several  joint  plaintiffs,  by  the  neg- 
lect of  both  parties  to  revive  ;  or  the  discharge  of  one,  upon 
some  ground  applicable  to  him  alone,  cannot  affect  the  liabili- 
ty of  the  surety  for  the  surviving  party  or  parties,  against 
whom  a  final  decree  may  have  been  properly  rendered. 

The  act  of  1789, limiting  the  time  for  bringing  suits  against 
the  representatives  of  deceased  persons,  has  no  application  to 
this  case.  The  representative  of  Campbell's  estate,  is  not  a 
party  to  this  suit  ;  and  the  plaintiff  in  error,  as  CampbelTs 
surety,  has  nothing  to  do,  at  present,  with  the  question,  whether 
or  not  his  estate  is  protected  by  the  act  of  1789.  If  the  fact 
were  so,  it  would  constitute  no  defence  for  the  surety.  It  is 
well  settled,  however,  by  the  course  of  decision  in  this  State, 
that,  as  between  the  plaintiff  in  error  and  Campbell's  rc}>re- 
sentative,  the  right  of  action  of  the  former,  as  surety,  for  re- 
imbursement, arises  upon  his  being  compelled  to  pay  the 
money  for  the  principal. 

Judgment  affirmed. 


John  and  James  P.  Burk  v.  The  Bank  op  Tennessee,  for 
THE  USE  OP  William  Bonner. 

1.  Bills  and  Notes,  indorsement  of.  Parties  to  suit  on.  The  endorser  of 
a  note  may  sue  the  maker  in  his  own  name,  or  in  the  name  of  the 
payee,  for  his  use  and  benefit. 
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2.  Rtcpepmtion.  Deed  to  purr hager.  PofteMion.  RetiU.  The  purchaser 
of  land  subject  to  redemption,  can  obtain  a  deed  and  take  po98e8sion 
of  the  land  so  as  to  receive  the  rents  and  profits,  in  the  event  the  land 
should  not  be  redeemed. 

8.  Same.  Rents.  Debtor  remaining  in  ponsension.  Instead  of  ousting  the 
debtor,  the  purchaser  may  receive  hiro  as  his  tenant  thereby  making 
the  possession  of  the  land  his  own  and  collect  rents  from  him  ;  and  if 
the  debtor  fails  to  redeem,  all  right  to  a  reclamation  of  the  rents  is 
forever  pone. 

4.  Samk.  Same.  Peasetsion.  Quef^tion  reserved.  If  the  purchaser  of  land, 
subject  to  redemption,  permit  the  debtor  to  remain  in  possession,  after 
his  purchase,  without  any  contract  for  rent,  and  the  land  is  not  re- 
deemed, has  he  any  remedy,  cither  under  the  act  of  18*0,  ch.  121,  ori 
the  law  anterior  thereto,  for  the  mesne  profits  accruing  in  the  interme- 
diate time? 

6.  Samr.  Same,  Which  creditor  entitled  to  rents.  Question  reserved.  Is 
the  purchaser,  who  obtaiii>i  possession  of  land  subject  to  redemptioni 
entitled  to  retain  the  rents  accruing  during  his  ownership  ;  and,  also, 
10  have  his  bid  and  interest  from  the  re.Ieeming  creditor;  or  is  he 
bound  to  yield  the  rents  to  the  redeeming  creditor  ? 


FROM   LINCOLN. 


Tried  at  the  March  Term,  1859,  Marchbanks,  J.,  presid- 

Kercheval,  for  tlie  plaintiff  in  error. 

Bright,  for  the  defendant  in  error. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  note  upon  which  the  suit  is  brouirht,  is  made  payable 
to  the  President  and  Directors  of  the  Branch  Bank  of  Ten- 
ncj^seo,  at  Shelby ville,  and  the  suit  is  in  the  name  of  the  prin| 
cipal  Bank,  for  the  use  of  William  Bonner.  The  first  objec- 
tion taken  to  the  jud^i^ment,  is,  that  the  suit  should  have  been 
in  the  name  of  Bonner — in  whom,  it  is  said,  the  legal  title  is. 
This  objection  has  nothing  in  it.  It  is  based  upon  the  fact, 
that  the  note  appears  to  be  endorsed  to  Bonner,  in  the  name 
of  J.  J.  Jones,  as  agent  of  the  Bank.     Without  considering 
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whether  this  endorsement  bad,  in  law,  the  eflfect  of  plac- 
ing the  legal  title  in  Bonner — it  is  enough  to  say — that  con- 
ceding this  to  be  so — ^he  might  still  sue  in  the  name  of  the 
bank,  for  his  benefit.     Trezevard  v.  McNeal.    2  Hum.,  352. 

The  note  was  given  for  the  rent  of  a  tract  of  land — which 
once  belonged  to  the  defendant,  John  Bnrk.  This  land  was 
sold,  on  the  17th  of  December,  1855,  under  a  deed  of  trust — 
executed  by  him  to  John  S.  Fulton  and  purchased  by  Good- 
rich, and  redeemed  from  him  by  the  Bank  of  Tennessee,  and 
from  it  by  Bonner.  These  proceedings  were  all  regular. 
While  the  Bank  was  the  owner  of  the  land,  Burk,  rather  than 
be  turned  out  of  possession — ^yielded  to  pay  rent  and  become 
the  tenant  of  the  Bank,  and  while  thus  in  possession  executed 
the  note,  and  remained  in  the  use  and  occupation  of  the  land 
until  the  time  of  redemption  expired — but  never  redeemed  it. 
Upon  these  facts,  the  Circuit  Judge  instructed  the  jury  in 
favor  of  the  plaintiff.  This  was  proper.  \Vithout  consid- 
ering the  question  whether,  if  the  purchaser  allow  the  debtor 
to  remain  in  possession  of  the  land — after  his  purchase,  with- 
out any  contract  for  rent,  and  the  land  be  not  redeemed — ^lie 
has  any  remedy  for  the  mesne  profits  accruin^f  the  intermed- 
iate time,  in  any  form  of  action — either,  under  the  force  of 
the  act  of  1850,  ch.  121,  or  of  the  law  anterior  thereto — it  is 
guificient  to  say,  that  undoubtedly,  he  is  authorised  to  ob- 
tain a  deed  and  to  take  possession  of  the  land — so  as  to  re- 
ceive tlie  rents  and  profits  in  the  event  the  land  should  never 
be  redeemed,  as  a  recompense  for  the  use  of  his  money  ;  and 
that,  instead  of  ousting  the  debtor,  lie  may  receive  him  as  his 
tenant — thereby  making  the  possession  of  the  land  his  own — 
and  may  collect  rents  from  him,  and  if  he  fail  to  redeem  the 
land — all  right  to  a  reclamation  of  the  rents  is  forever  gone. 
If  this  were  not  so,  he  might — in  the  event  of  no  redemption — 
be  wholly  deprived  of  the  use  of  his  money  for  two  years. 
Odmndl  v.  McMurdie,  6  Hum.,  134 — Kannm  v,  PiUow,  7 
Hum.,  281. 

We  take  it,  the  Bank  was  the  owner  of  the  land  and  enti- 
tled to  the  rents  during  the  period  embraced  by  the  note-— 
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not  only  because  the  jary,  under  a  proper  charge,  here  so 
found — ^but  because  the  note  bears  date  the  6th  of  February^ 
1857,  and  the  assignment  to  Bonner  was  not  made  until  the 
Ist  of  January,  1858.  But,  if  this  were  not  so — it  is  entirely 
a  question  between  the  Bank  and  Bonner,  and  with  which 
Burk,  the  debtor,  can  have  no  concern — for  having  failed  to 
redeem  the  land — his  right  to  demand  the  retits  never  exist- 
ed. They  belonged — either  to  the  Bank,  or  Bonner — and 
whichsoever  way  we  take  it — the  defendants  were  bound  to 
pay  the  note,  and  are  protected  by  the  recovery. 

It  does  not  appear  in  this  record — in  what  manner  these 
rents  were  settled  between  Bonner  and  the  Bank,  nor  upon 
what  consideration  he  became  possessed  of  this  note— whether 
upon  the  principle  that  the  Bank — as  the  purchaser  of  the 
land — was  entitled,  upon  the  redemption  by  Bonner,  to  retain 
the  rents  during  its  period  of  ownership,  and  also  to  have  its 
bid  and  interest ;  or  was  bound  to  yield  the  rents  to  him,  as  a 
redeeming  creditor.  If  there  be  any  thing  in  this  question — 
arising  under  the  act  of  1850 — we  do  not  decide  it — ^as  there 
is  no  issue  between  the  Bank  and  Bonner — and  as  before  re- 
marked— it  is  a  matter  with  which  the  defendants  can  have 
nothing  to  do. 

It  isenoaghhere,  that  we  are  satisfied  Bonner  is  entitled 
to  a  recovery  upon  this  note — either,  because,  in  virtue  of  hia 
redemption  he  acquired  a  right  to  the  rents  secured  in  it — 
the  time  of  his  redemption  docs  not  appear,  or  by  purchase 
or  in  some  way  satisfactory  to  the  Bank  ;  and  which  it  is  not 
our  province,  as  this  record  comes  to  us  to  scrutinise,  became 
its  owner  ;  and  the  defendants,  because  of  the  failure  of  John 
Burk  to  redeem,  can  have  no  defence  against  it ;  the  act  of 
1850,  in  such  a  case,  giving  him  no  right  to  the  rents. 

AfiSrm  the  judgment. 
44 
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Joseph  Blackbubn  v.  The  State. 

1.  CoirSTiTUTloxAL  Law.  Officer  de  facto.  Jhro  tem  appoiniment  t^f  Judge, 
The  constitution  requires  a  Circuit  Judge  to  be  thirty  years  of  age. 
But,  if  the  appointing  power  confers  the  office  upon  one  who  is  not 
competent  by  that  test,  he  may  be  remoTed  from  the  office  and  his 
powers  terminated  by  a  proper  preceeding  ;  but,  until  that  is  done, 
his  acts  are  binding. 

2.  Samb.  Same,  i8((im«.  In  such  a  case  the  appointee  is  an  officer  cfe/oeto, 
and  his  official  acts  are  binding  and  yalid.  The  competency  of  such 
officer,  acting  under  a  commission,  cannot  be  enquired  into  by  the 
parties  affected  by  his  acts. 


FROM  BEKALB. 


Demurrer  to  the  plea  of  defendant,  sustained  by  Judge  Fite. 
He  appealed. 

M.  M.  Brien,  for  the  plaintiff  in  error. 

Head,  Attorney  General,  for  the  State. 

Caruthees,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error  was  presented  for  unlawful  gaming,  at 
the  October  Term  of  the  Circuit  Court  of  DeKalb,  for  1858. 
That  term  of  the  court  was  held  by  John  P.  Murry,  who  had 
been  appointed  by  the  Governor  to  fill  the  vacancy  occasion- 
ed by  the  death  of  the  Honorable  John  L.  Goodall,  until  the 
election  was  made  by  the  people.  •  At  the  February  Term, 
1859,  upon  his  arraignment  he  filed  a  plea  m  abatement,  that 
the  said  John  P.  Murry,  who  presided  at  the  term  of  the  court 
at  which  he  was  presented  under  the  pro  tern,  appointment  of 
the  Governor,  was  under  thirty  years  of  age,  and  therefore 
not  competent  to  exercise  the  functions  of  a  Judge  of  the  Cir- 
cuit Courts,  in  this  State.  A  demurrer  to  this  plea  was  sus- 
tained by  the  court,  and  that  is  the  error  assigned  for  re- 
versal. 

It  is  true  the  constitution  requires  a  Circuit  Judge  to  be 
thirty  years  of  age.    But  if  the  appointing  power  confers  the 
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office  upon  one  who  is  not  competent,  by  that  test  the  question 
18  as  to  the  effect  upon  his  judgments,  while  he  occupies  and 
acts  in  the  position.  We  think  it  is  well  settled  that  the 
judgments  and  official  acts  of  an  officer,  de/ado,  arc  binding 
and  valid,  and  the  competency  of  the  functionary  acting  un- 
der commission  cannot  be  enquired  into  by  parties  affected 
by  them.  This  principle  was  adopted  through  necessity  to 
save  the  rights  of  persons  having  an  interest  in  them,  and  to 
prevent  a  failure  of  justice.  The  doctrine  is  referred  to  and 
recognized  in  Moore  v.  The  Staie^  5  Sneed,  514,  and  an  unre- 
ported case  at  the  last  term  here,  and  is  more  fully  discussed 
in  a  case  decided  at  the  last  term  at  Jackson,  yet  in  manuscript. 
This  renders  it  unnecessary,  if  not  improper,  to  enter  again 
into  the  argument  and  citation  of  authorities.  The  Govern- 
or's commission  renders  the  functionary  competent,  and  clothes 
him  with  powers  of  the  office  so  far  as  his  official  acts  are 
brought  in  question,  by  the  parties  concerned  in,  or  affected  by 
them.  He  may  be  removed  from  the  office,  and  his  powers 
terminated  by  the  proper  proceedings,  but  until  that  is  done, 
his  acts  are  binding. 

The  presentment  was  made  at  a  term  held  by  Judge  Murry, 
but  the  arraignment  and  plea  was  at  the  next  term,  before 
Judge  Fite,  who  had  been  regularly  elected  and  commission- 
ed Judge  of  that  Circuit. 

We  think  the  judgment  sustaining  the  demurrer  was  righti 
and  it  is  affirmed. 


NASHVILLE: 
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Jacob  Latdcer  et  cH.  v.  Mart  Rogers. 

1.  Bescbvt  and  Distribution.  At  between  an  unele  and  aunty  and  grands 
mother.  The  maternal  grandmother  of  a  person  dying  intestate, 
without  issue,  as  next  of  kin,  succeeds  to  the  personal  estate,  in 
preference  to  the  paternal  uncle  and  aunt.  But  the  paternal  uncle 
and  aunt,  in  preference  to  the  grandmother,  succeed  to  the  real  estate 
if  inherited  fVom  the  paternal  ancestor  of  the  intestate. 

2.  Partition.  Cannot  be  set  aside  by  adults.  Fraud.  Feme  covert.  If  a 
petition  is  presented  by  adults  for  a  partition  of  lands,  in  which 
minors  are  interested,  praying  for  a  division  in  a  certain  manner; 
and  the  partition  is  made  in  conformity  to  their  wishes,  they  cannot 
be  heard  to  object  to  it,  although,  as  to  tbe  minors,  it  may  be  void, 
and  would  be  set  aside  upon  their  application.  And  if  the  object  in 
setting  aside  said  partition,  is  to  defeat  the  succession  of  the  next  of 
kin  of  the  inftints,  it  wonld  be  a  gross  fraud ;  and  would  not  be  per- 
mitted even  in  favor  of  a  complainant  who  is  m/eme  covert, 


FROM  SUMNER. 


Bill  dismisBed  by  Chancellor  Ridlbt.    The  complainants 
appealed. 

Heab  a  Turner,  for  the 'complainants. 

6-  W.  Allen,  for  the  defendants. 

McEinney,  J.,  delivered  the  opinion  of  the  Court. 

This  case  involves  a  question  in  regard  to  the  right  of 
succession  to  the  joint  estate  of  William  and  George  Latimer, 
deceased. 

The  facts  are  these  :  Jacob  Latimer  died  intestate,  in  the 
year  1854.  He  was  the  owner,  at  his  death,  of  several  tracts 
of  land,  and  eight  slaves,  besides  other  personal  property. 
He  left  surviving  him  two  children — the  complainants — 
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Richard  Latimer  and  Caroline  Brinklej ;  and  two  grand- 
children, William  and  George  Latimer,  who  are  now  dead, 
as  his  heirs  at  law. 

In  1855,  a  petition  was  presented  to  the  circnit  court  of 
Samner,  in  the  names  of  all  the  heirs  above  named  (the  two 
grandchildren  being  minors,)  asking  the  partition  of  the  real 
estate,  and  division  of  the  slaves  amongst  them  in  severalty. 
In  said  petition  it  was  specifically  prayed,  that  certain  defi- 
nite portions  of  the  lands  designated  in  the  petition,  should, 
for  reasons  therein  stated,  be  set  apart  and  allotted  to  each  of 
said  heirs.  Comissioners  were  appointed,  and  the  lands  were 
partitioned  and  allotted  according  to  the  prayer  of  the  pe- 
tition.  Division  was  likewise  made  of  tHe  slaves.  No 
exception  was  taken  to  the  report  of  the  commissioners, 
either  by  the  adult  parties,  or  the  guardian  of  the  minors  ; 
and  it  was  confirmed  by  the  court  at  the  Pebraary  term, 
1856,  and  a  final  decree,  divesting  and  vesting  title  in  the 
several  parties,  was  accordingly  entered. 

In  conforming  to  the  prayer  of  the  petition,  the  commis- 
sioners necessarily  made  an  unequal  partition  of  the  lands. 
The  part  of  the  lands  allotted  to  the  two  minor  grandchildren 
was  valued  at  $626.00,  and  their  share  of  the  slaves  at 
$2470.00.  The  part  of  the  lands  given  to  Mrs.  Brinkley, 
was  estimated  at  $2670.00,  and  her  share  of  the  slaves  at 
$850.00.  The  part  of  the  landj  given  to  Richard  Latimer 
was  valued  at  $2000.00,  and  his  share  in  the  slaves  at 
$1100.00. 

In  1859,  said  two  grandchildren,  William  and  George 
Latimer,  both  died  intestate,  during  their  minority,  without 
issue,  leaving  neither  parents,  nor  brother  nor  sister,  surviving 
them  ;  their  only  surviving  heirs  and  next  of  kin,  being  the 
complainants,  Richard  Latimer,  and  Mrs.  Brinkley — their 
paternal  uncle  and  aunt — ^and  the  defendant,  Mrs.  Rogers — 
their  maternal  grandmother. 

Upon  this  state  of  facts,  it  is  clear  that  the  grandmother, 
as  next  of  kin,  succeeds  to  the  personal  estate ;  and  it  is 
equally  clear  that  the  collateral  relations — the  paternal  uncle 
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and  aunt — succeed  to  the  real  estate,  it  having  been  inherited 
from  the  paternal  ancestor  of  the  intestates. 

This  seems  not  to  be  controverted.  But  it  is  insisted  that 
the  partition  of  the  real  estate  was  illegal,  and  void,  as  against 
the  two  minor  heirs,  on  the  ground  that  the  commissioners 
had  no  power,  under  the  circumstances,  to  make  an  unequal 
partition  of  the  real  estate ;  that  the  value  of  the  equal  share 
of  the  minors  in  the  lands  was  $1765.38,  and  the  value  of  the 
share  laid  oflf  to  them,  was  only  $626.00 — ^falling  below  the 
value  of  their  share  the  sum  of  $1139.33.  And  it  is  insisted 
that  the  complainants  are  entitled  to  take  from  the  defendant, 
as  the  next  of  kin,  a  portion  of  the  slaves  assigned  to  said 
minors,  or  the  value  in  money,  equal  to  the  deficit  of  $1139.33, 
in  the  value  of  the  land  allotted  to  them. 

The  draftsman  of  the  bill  seems  to  have  been  at  a  loss  for 
some  legal  ground  on  which  to  base  this  claim,  and  this  diffi- 
culty was  no  less  felt  in  the  argument 

It  seems  to  be  thought,  however,  that  the  bill  may  be 
maintained  on  the  ground,  that  the  partition,  being  ill^&L 
was  not  a  conversion  of  the  real  estate  of  the  infants ;  and 
that  the  slaves  assigned  to  them,  instead  of  land,  are  to  be 
treated  as  impressed  with  the  character  of  real  estate,  and 
must,  therefore,  descend,  as  such,  to  the  complainants,  as  the 
heirs  at  law. 

This  reasoning  is  not  very  intelligible  to  .us ;  and  it  is  not 
necessary  tliat  we  should  trouble  ourselves  in  trying  to  com- 
prehend it.  In  our  view,  there  is  no  foundation  for  the 
relief  sought  by  the  bill. 

The  minors,  if  living,  might  well  be  heard  to  complain  of 
the  partition ;  because,  even  under  the  act  of  1854,  ch.  48, 
sec.  4,  no  case  is  made  out  for  an  unequal  division  of  the 
land ;  and  because,  being  infants,  they  would  not,  under  the 
circumstances,  be  bound  by  the  assent  of  their  guardian  to 
the  proceedings.  But  it  does  not  lie  in  the  mouths  of  the 
complainants,  to  object  to  the  partition  ;  it  was  made  in  exact 
conformity  to  their  wishes ;  in  the  very  manner  in  whici 
tliey  asked  to  have  it  made ;  and  it  was  so  made  as,  in  its 
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reenlts,  to  do  foil  justice,  perhaps  more  than  juHioe^  to  them — 
as  between  them  and  the  infants.  The  complainants  are, 
therefore,  concluded  by  it.  To  permit  them  to  disturb  the 
partition,  after  the  death  of  the  infants,  would  scarcely  be  al- 
lowable for  any  purpose  ;  and  least  of  all,  for  the  purpose  of 
enabling  them  to  perpetrate  a  gross  fraud  upon  the  rights  of 
the  next  of  kin  of  the  deceased  infants.  It  matters  not  that 
one  of  the  complainants  is  a/eme  ooveii^raud  is  not  among 
the  privileges  of  that  class  of  persons. 
Decree  aflirmed,  with  oasts. 


L.  C.  Brown  v.  John  Obeer. 

1.  Taxation.  Cknutitutional  law.  By  the  Constitution,  Art  2,  sections 
28,  29,  aU  property  shiUl  be  taxed  aecording  to  tU  value.  There  are 
no  other  limitations  or  restictions  in  the  Constitution  upon  the  power 
of  the  Legislature. 

2.  Sami.  Dutjf  of  as8€»tort.  All  property  should  be  assessed  at  its  fair 
Talne,  to  be  determined  by  the  ordinary  selling  and  buying  prices 
for  cash,  at  the  time  the  assessment  takes  effect.  To  place  it  any 
lower  than  this  standard  is  a  palpable  dereliction  of  duty  by  the 
assessorSi  and  an  infringement  upon  their  oath. 

S.  Samjb.  Where  slaves  to  be  ateeeeed.  Code,  {  663.  Slayes  are  to  be 
assessed  to  the  owner  in  the  county  where  he  resides,  whether  in  his 
possession  or  not ;  and  whether  in  the  tame  county  or  not.  But  the 
owner  cannot  be  required  to  pay  taxes  on  them  in  but  one  county. 


FROM   DAVIDSON. 


Agreed  case  before  Judge  Baxter,  at  the  September 
Term,  1869. 
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W.  P.  Cooper,  for  Mrs.  Brown. 

N.  S.  Bbown,  for  Greer. 

Gabuthebs,  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  afi^reed  case  between  Greer,  as  collector 
of  the  taxes  in  Davidson  county,  and  Mrs.  Brown,  a  tar 
payer.  The  facts  agreed  are,  that  Mrs.  Brown  is  '*  a  resi- 
dent citizen  of  Davidson,  having  her  domicil  at  Nashville ;" 
that  she  is  the  owner  of  a  plantation  in  Maury  couaty, 
near  Springhill,  upon  which  she  has  a  large  number  of  slaves, 
permanently  employed,  which  are  subject  to  taxation  by  the 
revenue  laws  of  the  State.  She  has  upon  the  place  a  family 
residence,  furnished,  at  which  she  frequently  spends  a  few- 
days  or  weeks  at  a  time,  with  her  family.  The  assessor  for 
Davidson  required  that  she  should  give  in  these  slaves  for 
taxation  in  Davidson  county,  which  she  did  under  protest. 
She  is  also  required  to  pay  taxes  upon  the  sf^me  slaves  in  the 
county  of  Maury.  And  the  question  is,  under  these  facts, 
whether  the  taxes  should  be  paid  in  Maury  or  Davidson. 

There  is  nothing  in  sections  28  and  29  of  the  2d  art.  of  the 
Constitution,  that  affects  the  question,  as  is  insisted  in  argu- 
ment. Those  sections  place  no  limitations  or  restrictions 
upon  the  power  of  the  Legislature,  except  that  all  property 
shall  be  taxed  according  to  Ua  vcdne,  and  "  that  the  same 
shall  be  equal  and  uniform  throughout  the  State.''  The 
authority  given  to  the  Legislature  to  delegate  the  taxing 
power  to  counties  and  towns,  in  the  29th  section,  for  coanty 
and  town  purposes,  is  general,  and  unconfined,  except  that 
they  shall  tax  according  to  value. 

It  may  not  be  amiss  to  make  a  single  remark  here,  as  to 
the  duty  of  assessors,  in  view  of  this  provision  in  the  Con- 
stitution, and  the  acts  of  Assembly  under  it.  The  Constitu- 
tion and  statutes,  to  which  the  assesssors  are  sworn  to  con- 
form, (Code  559,)  require  that "  property  should  be  taxed 
according  to  its  valve J^  (Code  564,  665.)  In  this  case,  from 
the  description  of  slaves,  it  is  clear  that  they  are  not  i 
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at  much  more  than  half  their  cash  value.  This  is  a  great, 
abase,  and  ought  to  be  reformed.  All  property  ought  to  be 
assessed  at  its  fair  value,  and  that  can  only  be  determined 
by  the  ordinary  selling  and  buying  prices  for  cash,  at  the 
time.  To  place  it  any  lower  than  this  standard  is  a  palpable 
dereliction  of  duty  on  the  part  of  those  whose  duty  it  is 
made  by  law  to  value  it,  and  it  is  difficult  to  see  how  the  dis- 
trict or  town  assessors  can  reconcile  their  practice  in  this 
respect  to  their  duty,  enforced  by  a  solemn  oath.  Code, 
559.  The  fault  is  not  that  of  the  tax  payer,  but  of  the  tax 
assessor  ;  as  it  is  not  the  duty  of  the  former,  but  the  latteri 
to  fix  the  value  of  property. 

But  the  question  in  this  case,  and  it  is  one  of  general 
interest,  is  as  to  the  county  in  which  slaves  shall  be  given  in 
for  taxes.  This  i^  of  no  consequence  as  to  the  State  revenuct 
but  is  important  as  to  county  taxes.  Wo  have  seen  that  it 
is  entirely  a  legislative  question.  It  must  then  depend  upon 
the  statute  on  that  subject.  It  is  to  be  found  in  the  Code, 
sec.  563,  sub-division  3 ;  "  Slaves  shall  be  assessed  to  the 
owner  in  the  county  where  he  resides,  whether  in  his  possess- 
ion or  not,  and  whether  in  tlve  same  county  or  not.  If  hired 
out  in  another,  they  shall  be  assessed  to  the  hirer  for  the 
amount  of  the  hire,  and  if  the  owner  lives  in  another  State, 
then  they  shall  be  assessed  to  the  hirer  at  their  value." 

The  argument  against  the  propriety  and  policy  of  this 
provision,  as  to  slaves  employed  by  the  owner  in  another 
county  permanently,  is  conclusive.  The  owner  certainly 
ought  to  pay  taxes  for  them  in  the  county  where  they  are 
located  and  protected.  But  such  is  not  the  statute.  We 
cannot  make  legislation  conform  to  our  views  of  what  it 
should  be,  where  there  is  no  ambiguity.  It  ought  to  be 
changed,  and  unquestionably  would  be,  if  brought  to  tho 
notice  of  the  Legislature.  The  clause  in  relation  to  slaves 
hired  out  of  the  county  of  the  owner,  is  entirely  unintelligi- 
ble to  us,  and  ought  also  to  be  explained  by  the  Legislature. 
But  we  need  not  now  perplex  ourselves  with  an  attempt  to 
construe  it,  as  this  is  not  a  case  of  hiring. 
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Our  conclusion  is,  with  the  court  below,  upon  the  agreed 
case,  that  Mrs.  Brown  is  bound  to  pay  the  taxes  upon  tho . 
value  of  her  slaves  employed  on  her  farm  in  Maury  county, 
to  the  collector  of  taxes  in  the  county  of  Davidson.  It  fol- 
lows, of  course,  that  she  cannot,  also,  be  required  to  pay  for 
them  in  the  county  of  Maury. 

So  the  judgment  will  be  aflSrmed, 


Benj.  Elliott  and  Wife  v.  Jobeph  Holdeb,  Adm'b,  et  oL 

1.  Statute  of  Limitations.  Possession,  ^resumption,  JSlaves.  If  a 
distributee  receive  slayes  from  the  administrator,  as  the  joint  property 
of  himself  and  another  distributee,  the  law  presumes  that  he  con- 
tinued to  hold  them  in  the  same  right,  and  such  possession  would  nol 
be  adyerse, 

2.  Samb.  Same,  Same,  Epidenet  U  remove  presumption.  Onus  qf  proqf^ 
To  displace  this  presumption,  the  fact  must  be  afiumativelj  proTed, 
by  clear  and  convincing  evidence,  not  merely  that  he  held  the  pos- 
session for  himself,  and  adversely  to  his  co-tenant^  for  the  lengtli  of 
time  required  to  give  title  by  the  statute;  but,  in  addition,  that  hSs 
co-tenant  had  ftill  knowledge  of  such  adverse  claim  and  holding 
during  all  that  period  of  time. 

8.  Administraiion.  Slaves  pass  to  distributees.  The  title  to  slavea  of  an 
intestate  passes  directly  to  the  distributees,  subjeot  to  the  trust  in  tho 
personal  representative,  in  behalf  of  the  estate  and  of  creditors ;  and 
as  between  themselves,  and  as  against  all  others  except  creditors  of 
the  estate,  the  title  of  the  distributees  is  complete  without  the  assent 
of  the  administrator. 

4.  Same.  Same,  Parties,  In  a  proceeding  for  division  of  slares  be* 
tween  distributees,  there  is  no  necessity  for  an  administrator  of  tk« 
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estate  being  before  the  oourt,  anlese  there  are  some  matters  of  equity 
to  be  adjusted  between  the  estate  and  the  parties  to  the  suit. 


FROM  FBANKLIN. 


This  cause  was  heard  at  the  November  Term,  1859.  Rin- 
LEY,  Chancellor  presiding. 

P.  TuRNEY,  for  the  complainants. 

EsTELL  &  COLTAR,  for  the  defendants. 

McKiNNBT,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  to  recover  the  wife's  distributive  share 
of  certain  slaves,  alleged  to  have  been  the  property  of 
Banks  B.  Gover,  the  former  husband  of  the  complainant, 
Elizabeth.  Said  Govcr  died  intestate,  in  Alabama,  upwards 
of  twenty  years  ago,  leaving  his  widow  (complainant  Eliza- 
beth) and  two  children,  Anthony  and  Samuel  Gover,  surviving 
him.  Anthony  Gover  died,  intestate,  and  without  issue, 
several  years  ago.    Samuel  Gover  died  in  1857. 

On  the  death  of  Banks  B.  Gover,  his  father,  Samuel  Gover, 
became  administrator  of  his  estate.  And  with  the  money  of 
the  estate,  he  purchased  a  female  slave  named  Evaline,  for 
the  benefit  of  the  widow  and  children  of  his  deceased  son's 
estate.  The  administrator  retained  said  slave  in  his  possess- 
ion, in  Alabama,  until  the  early  part  of  the  year  1854, 
during  which  time  she  gave  birth  to  several  children.'  At 
the  period  stated,  the  slaves  were  brought  to  Tennessee,  at 
the  request  of  the  administrator,  by  Samuel  Gover,  the  sur- 
viving son  of  Banks  B.  Gover,  who  placed  one  of  them  in 
the  possession  of  the  complainants,  and  retained  the  others 
in  his  own  possession  up  to  the  time  of  his  death — ^a  period 
of  more  than  three  years. 

The  proof  sufficiently  establishes,  that  said  slaves  were  held 
by  the  administrator,  as  the  property  of  the  estate  of  Banks  B. 
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Gover,  up  to  1854.  It  is  also  proved  that  Samuel  Gover,  one 
of  the  distributees,  received  them  into  his  possession,  from  the 
administrator,  and  brought  them  to  Tennessee,  as  the  property 
of  said  estate.  There  is  evidence  tending  to  show  that 
Samuel  Gover,  after  the  slaves  were  brought  to  this  State, 
entertained  tht  purpose  of  excluding  his  mother  (the  com- 
plainant Elizabeth)  from  sharing  with  him  in  the  division. 
But  there  is  no  such  evidence  of  an  exclusive,  adverse  claim  to 
the  slaves,  continued  for  the  period  of  three  years,  and  known 
to  his  co-tenant,  as  would  vest  a  title  in  him,  under  the  statute 
of  limitations.  This  ground  of  defence  is  wholly  untenable. 
Having  received  the  slaves  into  his  possession,  as  the  joint 
property  of  himself  and  the  complainant,  Elizabeth,  the  law 
presumes  that  he  continued  to  hold  them  as  such.  And  to 
displace  this  presumption,  the  fact  must  be  affirmatively 
proved,  by  clear  and  convincing  evidence,  not  merely  that  he 
held  the  possession  for  himself,  and  adversely  to  his  co-tenant, 
for  the  length  of  time  required  to  give  title  by  the  statute; 
but,  in  addition,  that  his  co-tenant  had  full  knowledge  of 
such  adverse  claim  and  holding,  during  all  that  period  of 
time.  The  defence  of  the  statute  of  limitations,  in  such  a 
case,  standing  directly  opposed  to  the  presumption  of  law,  is 
not  to  be  allowed,  except  upon  the  most  satisfactory  proof  of 
the  facts  before  stated  ;  and  the  burden  of  proof  is  on  the 
party  setting  up  this  defence. 

The  fact  that  the  interest  of  the  estate  of  Anthony  Gover 
is  not  represented — no  administrator  having  been  appointed 
thereon — interposes  no  obstacle  to  the  determination  of  the 
case. 

The  principle  being  established  that,  in  the  present  state 
of  the  law,  in  case  of  a  person  dying  intestate,  the  title  to 
slaves  passes  directly  to  the  distributees,  subject  to  the  trust 
in  the  personal  representative,  in  behalf  of  the  estate,  and  of 
creditors,  it  necessarily  results,  that,  as  between  themselves,  and 
as  against  all  others,  except  creditors  of  the  estate,  the  title 
of  the  distributees  must  be  regarded  as  complete,  without  the 
assent  of  the  administrator.    Hence,  it  is  clear  that,  on  the 
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death  of  Anthony  Gover,  intestate,  and  without  issue,  his 
interest  in  the  slavca  vested  immediately  in  his  mother  and 
surviving  brother,  under  the  statute  of  distributions  ;  and  in 
a  bill  for  division  of  the  slaves  between  them,  there  is  no 
necessity  for  an  administrator  of  Anthony  Cover's  estate 
being  before  the  court ;  inasmuch  as  it  is  not  alleged  that 
there  are  any  matters  of  equity  to  be  adjusted  between  his 
estate  and  the  parties  to  this  suit. 
There  is  no  error  in  the  decree,  and  it  will  be  affirmed. 


The  Sewanee  Mining  Company  v.  E.  L.  Best  &  Co.,  fob 
THE  USB  OP  Peter  Best  &  Brother. 

1.  Evidbnce.  Nominal  part^  competent  as  awilnets,  Cbd«,  {  8810.  Bj 
the  Code,  nee.  8810,  a  nominal  party  to  the  record  ie  made  a  compe- 
tent witness.  But  if  incompetent  on  other  grounds,  such  as  interest, 
&c.,  his  testimony  would  not  be  admissible. 

2.  Same  Same.  Receipt.  A  receipt  given  by  a  party  who  has  no  agen- 
cy or  power  in  the  matter,  is,  with  the  acceptance  of  the  money  by  the 
person  entitled  thereto,  competent  oTidenoe  of  the  payment  of  the  same; 
but  an  admission  in  the  receipt  thst  it  was  in  full  to  date,  is  not  ad- 
missible and  binding  upon  the  party. 

8.  JraisDiOTiON.  Circuit  and  Chancery  Court.  Code,  { 4286.  Section 
423Q  of  the  Code  does  not  embrace  cases  where  the  Circuit  and  Chan- 
cery Court  have  concurrent  jurisdiction  ;  but  suits  instituted  in  a 
court  of  law  which  are  properly  cognizable  in  a  court  of  equity,  and 
the  defendant  falls  to  demur. 

4.  Same.  Same,  Same,  In  such  oasea,  the  plaintiffs  suit  will  not  be  df8> 
missed  :  but  the  Circuit  Judge  may,  at  his  discretion,  transfer  the 
cause  to  the  Chancery  Court ;  or  retain  and  determine  it  upon  the 
principles  of  equity ;  order  an  account  and  otherwise  perform  the 
A] notions  of  a  Chancellor. 
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5.  Chaeoietothb  Jury.  Questiaru  o/ science.  Instructions  asked.  There 
IB  no  rule  of  law  by  which  the  Judge  in  his  instructions  to  the  jury 
would  be  required  to  settle  questions  of  science,  so  as  to  put  him  in 
error  for  failing  to  do  so.  But  if  such  a  rule  did  exist,  a  party  could 
not  have  the  adrantage  of  the  objection  nnlesa  he  had  requested  a 
oharge  on  that  point. 


PROM   PBANKLiy. 


This  cause  was  tried  at  the  April  Term,  1859,  before  His 
Honor,  Judge  Marchbanks. 

Meigs  and  P.  Turney,  for  the  plaintiff  in  error. 

CoLYAB  and  Htckerson,  for  the  defendants  in  error. 

Caruthers,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  brought  for  work  done  on  the  defendant's 
railroad  and  for  damages  for  being  ejected  from  the  work. 
The  plaintiff 's  claim  $15,000,  and  recoverer,  $3,508.93 J.  The 
defendant  prosecutes  this  writ  of  error  to  reverse  on  several 
grounds. 

1 .  "  E.  L.  Best  was  illegally  admitted  as  a  witness."  He  is  a 
nominal  party  to  the  record  ;  but  the  Code,  sec.  3810,  removes 
that  objection  to  his  competency.  But  still  if  he  be  inadmisi- 
ble  on  other  grounds,  according  to  the  rules  of  evidence, 
such  as  interest,  he  cannot  be  a  witness.  The  Code  only  re- 
moves the  single  objection,  of  being  a  "  nominal  party  to  the 
record,"  which  before  that  provision,  by  a  technical  rule,  ex- 
cluded him.  So  if  he  were  interested,  in  the  event,  or  was 
in  a  position  in  connection  with  the  matter  that  might  in  some 
event  give  him  a  benefit,  or  impose  upon  him  a  liability  in  re- 
lation to  the  subject  of  the  suit,  thatwould  render  him  incom- 
petent. The  question  arose  upon  a  proposition  of  defendants 
to  prove  the  declarations  and  acts  of  E.  L.  Best,  to  affect  the 
plaintiffs,  upon  the  ground  that  he  was  a  partner,  or  concern- 
ed with  them.    Be  was  then  allowed  to  be  examined  to  show 
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that  he  never  was  a  partner,  nor  had  he  at  any  time  been  in- 
terested in  the  contract  :  That  he  signed  the  bid  for  the  work 
at  the  requestor  the  company's  agent,  Backus,  for  his  brothers, 
with  an  explicit  understanding  that  he  was  to  have  nothing 
to  do  with  it,  as  he  had  as  much  on  his  hands  as  he  could 
manage.  Upon  this  state  of  facts  the  court  excluded  his  acts, 
and  declarations,  except  so  far  as  he  assumed  an  agency  in 
making  the  contract,  or  did  other  act«  which  his  brothers  rat- 
ified, and  thereby  became  bound  by  them.  He  was  allowed 
to  be  examined  at  large  by  either  party.  We  can  see  nothing 
in  the  facts  to  render  him  inadmissible  as  a  witness.  Some 
loose  statements  of  his  in  which  he  coupled  himself  with  his 
brothers  in  speaking  of  this  contract  are  not  sufficient  to  over- 
throw his  direct  denial  on  oath,  and  other  proof  on  the  point. 

2.  There  was  a  receipt  for  $510  signed  by  E.  L.  Best  of- 
fered under  the  plea  of  payment,  wliich  wound  up  with  an  ac- 
knowledgment that  that  sum  was  in  full  up  to  a  certain  date. 
The  court  excluded  the  latter  clause  upon  the  ground  that  it 
did  not  appear  that  E.  L.  Best  had  any  authority  to  make 
admissions  in  writing  or  otherwise,  to  bind  his  brothers.  This 
is  called  a  mutilation  of  the  writing.  We  see  no  error  in  that. 
The  receipt  for  the  money  was,  with  the  acceptance  of  plaintiflFs, 
proper  evidence  of  that  payment ;  but  the  admission  that  no 
more  was  due,  though  on  the  same  paper,  should  have  been 
excluded,  unless  power  to  make  it  was  first  shown,  or  subse- 
quent sanction  proved. 

8.  The  court  refused  after  the  trial  had  considerably  pro- 
gressed, upon  motion,  to  take  the  case  from  the  jury,  and  re- 
fer it  to  the  clerk,  or  a  commissioner  to  state  the  account,  un- 
der section  4236  of  the  Code.  We  do  not  understand  that 
provision  to  have  any  application  to  a  case  like  this.  That 
covers  cases  where  a  suit  is  brought  in  a  court  of  law,  which 
from  its  nature  and  character,  is  properly  cognizable  in  a 
court  of  equity,  and  the  defendant  fails  to  demur.  In  such 
a  case  the  plaintiff  shall  not  be  denied  the  relief  to  which  he 
is  entitled  upon  the  merits  of  his  case,  by  the  dismissal  of  his 
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Bait  with  costs  ;  but  the  Circuit  Judge^may^at  his  discretion, 
transfer  the  case  to  the  Chancery  Court,  or  retain  it  in  his 
own  court,  and  determine  it  upon  the  principles  of  equity,  or- 
der all  proper  accounts,  and  otherwise  exercise  the  functions 
of  a  Chancellor  in  relation  to  the  case.  But  that  does  not 
mean  that  in  a  case  of  a  simple  legal  character  like  this,  the 
circuit  court  may  assume  the  functions  of  a  court  of  equity, 
because  some  equitable  defence  is  set  up,  or  a  case  is  devel- 
oped in  Jhe  proof,  of  which  a  coui't  of  equity  might  have 
exercised  a  concurrent  jurisdiction,  if  that  forum  bad  been 
selected  in  the  first  instance.  In  such  a  case,  tlie  same  general 
principle  would  apply  since,  as  well  as  before  the  Code,  that 
the  tribunal  first  taking  jurisdiction  should  retain  it.  This 
was  a  complicated  account,  and  on  that  ground,  perhaps,  may 
have  been  appropriate  to  a  court  of  equity  ;  but  a  court  of  law 
was  also  competent  to  try  it,  and  having  obtained  jurisdiction 
of  the  case,  should  have  retained  and  finished  it,  as  it  did. 
The  conflicting  evidence  on  the  proper  mode  of  measurement 
of  the  work  did  not,  of  itself,  create  a  case  for  equitable  cog- 
nizance. It  was  a  case  where  damages  were  claimed,  on  both 
sides,  for  reciprocal  breaches  of  contract,  and  where  it  was 
necessary  to  pass  upon  the  credit  of  different  witnesses,  and 
was  therefore  peculiarly  adapted  to  a  jury,  and  a  court  of 
law.  Such  being  the  true  construction,  as  we  think,  of  this 
new  provision  in  our  law,  we  think  the  court  did  not  err  io 
refusing  this  motion.  This  is  not  the  kind  of  case,  in  any 
aspect,  to  which  the  Code  applies. 

4.  The  last  error  assigned,  is,  that  the  court  should  hare 
instructed  the  jury  as  to  the  proper  mode  of  measurement,  to 
ascertain  the  quantities  of  railroad  excavations  and  embank- 
ments, and  that  it  was  illegal  to  leave  the  same  to  the  discre- 
tion of  the  jury.  There  were  two  engineers  examined,  who 
adopted  different  modes,  or  rules  of  measurement,  and  made 
a  considerable  difference  in  the  quantity  of  work.  The  court 
left  it  to  the  jury  to  determine  which  was  right.  The  one  cal- 
culated by  the  average  of  the  end  areas,  and  the  otiier  made 
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his  calcolatioDS  by  what  is  called  the  "prismoidal  formula.'' 
His  Honor,  in  his  charge,  did  not  decide  between  them,  bat 
left  the  jnry  to  determine  the  quantity  of  work  by  weighing 
the  statements  and  reasons  given  by  each  for  the  accuracy 
of  their  respective  measurements.  We  are  not  aware  of  any 
rule  of  law  by  which  the  Judge,  in  his  instruction  to  the  jury, 
would  be  required  to  settle  such  questions  of  science,  so  as  to 
put  liim  in  error  for  failing  to  do  so.  But  if  such  a  rule  ex- 
isted, the  defendant  could  not  have  the  advantage  qf  the  ob- 
jection, unless  he  had  requested  a  charge  on  that  point,  which 
was  not  done. 

Sundry  aflBdavits  were  read  on  the  motion  for  a  new  trial. 
We  think  they  did  not  make  out  a  suflScicnt  case.  The  facts 
stated  as  to  the  proof  that  could  be  made  on  another  trial, 
are  all  cumulative,  and  for  that  reason,  together  with  the 
negligence  in  not  having  the  witnesses  at  the  trial, authorized 
the  refusal  of  a  new  trial  on  that  ground. 

We  think  there  is  nothing  in  the  assignment  of  errors,  or 
in  the  record,  that  would  entitle  defendants  to  a  new  trial. 
Injustice  may  have  been  done,  but  we  see  no  way  to  remedy  it, 
if  it  be  so,  of  which  we  are  by  no  means  certain. 

The  judgment  is  therefore  affirmed. 


Lewis  G.  and  B.  W.  Mills,  Adm'rs,  Ac,  v.  James  T.  Mills 
et  at.,  AND  H.  S.  Young  v.  Martha  A.  Roberson  etal. 

1.  Dkbd.  Settlement  by  party  on  a  trustee /or  himself  and  family,  A  part/ 
ownlDg  property  maj  convey  the  same  to  a  trustee,  to  hold  in  irast 
for  the  support  of  himself  and  family  during  life,  with  remainder  to 
his  children.  A  court  of  chancery  will  sustain  such  a  deed  with  the 
conditions  and  HmitationB  therein  contained. 

2.  Same.    Sams,    Fdyment  of  debts.    If  so  proTidcd  in  the  deed,  ih* 
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property  or  funds  eonyeyed  cannot  be  applied  to  the  payment  of  any 
debt  contracted  by  the  malcer  of  the  deed,  after  its  execution. 

8.  Sams.  Same,  Subsequent  deed.  County  Court,  A  subsequent  deed, 
disposing  of  the  property  thus  eonyeyed,  or  an  order  of  the  County 
Court,  annulling  the  first  deed,  would  be  inoperatiye  and  yoid. 

4.  Lkoact.  Interest  on.  A  legacy  gtyen  generally  out  of  the  personal 
estate,  without  the  specification  of  any  time  of  payment  by  the  testis 
tor,  bears  interest  fW>m  the  expiration  of  one  year  next  aft^^r  his 
death.  The  executor  is  allowed  that  time  for  the  collection  of  tlie 
cfiTects. 

6.  Same.  Same.  A  legacy  seyered  fh>m  the  rest  of  the  testator's  estate, 
and  specifically  appropriated  for  the  benefit  of  the  legatee,  bears  in- 
terest Arom  his  death. 

6.  Samb.  Same,  A  legacy  charged  on  lands  yielding  immediate  profits, 
or  giyen  out  of  a  personal  estate  bearing  interest  or  yielding  divi- 
dends, will  carry  interest  ftom  the  death  of  the  testator. 

7.  INTIRBST.  When  allowed  on  fund  due  by  eon^omUe.  A  ftind  agreed 
to  be  paid  upon  the  compromise  of  a  suit,  is  admitted  to  be  a  debt;  and, 
as  a  legal  consequence,  bears  interst  f^om  the  date  of  the  compromise, 
unless  otherwise  proyided. 

-%.  Samb.  Same.  How  computed.  When  payments  haye  been  made, 
or  debts  taken  in  by  the  executors  or  party  indebted  on  the  compro- 
mise, inten>8t  shall  be  computed  according  to  the  ru!e  in  ease  of  par- 
tial payments,  so  that  the  payments  shall  be  first  applied  in  discharge 
of  the  interest. 

9.  Frauds,  Statute  or.  Promise  to  pay  the  debt  of  another.  New  com- 
eideration.  When  the  promise  to  pny  the  debt  of  another  arises  oat 
of  some  new  and  original  consideration  of  benefit,  or  harm,  moying 
between  the  newly  contracting  parties  it  is  not  a  case  within  the 
statute  of  frauds,  and  need  not  be  in  writing. 

10.  Same.  Same.  Effect  of  answer  in  chancery.  If  a  guarantee,  within 
the  statute  of  frauds,  is  acknowledged  and  relied  on  as  a  defence,  bjr 
the  party  making  it,  in  an  answer  in  chancery,  the  want  of  a  promise 
in  writing  is  obyiated  by  the  statements  in  the  answer. 


FROM   MACON. 


The  facts  are  suflSciently  stated  in  the  opinion.  Decr» 
pronounced  by  Chancellor  Ridlet,  from  which  Jas.  T.  Miila' 
trnatee  and  Mrs.  Bobereon  appealed. 
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Guild  and  DeWitt,  for  the  Administrators  and  Young, 

Head  &  Turner,  for  the  Trustee  and  Mrs.  Roberson. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

It  is  not  denied  that  James  T.  Mills,  though  of  weak  intel- 
lect, was  competent  to  make  the  deed,  dated  the  18th  of 
March,  1856,  to  Peter  A.  Wilkinson  ;  and  that  the  same  was, 
in  all  respects,  proper,  and  such  a  deed  as  he  should  have 
made.  Neither  is  it  controverted  that  the  action  of  the 
county  court,  in  afterwards  attempting  to  vacate  this  deed, 
was  without  authority  and  void,  and  that  the  same  remains 
in  full  force.  A  question  is  made  as  to  the  construction  of 
this  deed,  and  upon  this,  we  are  of  opinion,  looking  to  the 
entire  instrument,  that  Peter  A.  Wilkin?<on,  by  its  terms,  be- 
came invested  with  the  share  of  James  T.  Mills  in  the  estate 
of  his  grandfather,  John  Mills,  consisting  of  a  $200.00  legacy 
tinder  his  will,  $1000.00  agreed  to  be  paid  him  in  the  com- 
promise of  the  contested  will  suit  in  the  circuit  court  of 
Sumner  county,  upon  his  grandfather's  will,  and  any  other 
interest  he  might  have  in  tliat  estate,  in  trust :  1st — to  pay 
the  attorneys'  fees  of  the  said  James  T.  Mills,  in  the  suit 
aforesaid,  and  any  other  debts  he  then  owed,  unless  otherwise 
paid ;  secondly — to  hold  the  residue  of  said  fund  for  the 
support  of  the  said  James  T.,  and  his  family,  during  his  natu- 
ral life,  with  remainder,  at  his  death,  to  his  children,  the 
share  of  any  deceased  child  to  go  to  its  children.  The  trus- 
tee has  power  to  vest  the  fund  in  a  tract  of  land  or  slaves, 
and  again  to  sell  and  re-invest,  or  loan  the  proceeds  at  inter- 
est, to  the  same  u^s  and  trusts  as  the  original  fund.  He 
may  permit  the  said  James  T.  and  family,  to  remain  in  pos- 
scFsion  of  the  property  so  purchased,  or  not,  at  his  discretion, 
and  shall  apply  the  interest  on  the  money,  or  the  issues  and 
profits  of  the  land,  or  the  hire  of  the  slaves,  as  the  case  may 
be,  to  their  support  during  the  natural  life  of  the  said  James 
T. ;  but  he  is  prohibited  from  applying  the  interest  or  money, 
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the  issues  and  profits  of  land,  or  the  hires  of  slaves  to  the 
payment  of  any  debt,  or  contract  made  by  the  said  James 
T.,  after  that  date,  unless  it  be  for  the  necessary  support 
of  himself  or  his  wife  and  children ;  and  the  body  of  the 
fund  itself,  or  the  property  purchased  therewith,  cannot 
be  applied  to  the  payment  of  any  debts,  or  engagements  of 
the  said  James  T.,  made  after  the  execution  of  said  deed, 
unless  they  be  authorized  to  be  contracted  by  the  trustee, 
and  be  also  for  the  necessary  support  of  the  said  James  T. 

This,  we  think,  is  the  true  meaning  of  the  deed.  His  pur- 
pose, to  use  his  own  language,  was  to  secure  the  fund  against 
being  spent  either  by  himself  or  others. 

The  result  is,  that  the  body  of  the  fund,  or  property  Uaelf^ 
cannot  be  applied  to  any  debt  of  the  said  James  T.,  con- 
tracted after  the  making  of  the  deed,  being  satisfied  as  we 
are,  that  the  trustee  never,  at  any  time,  gave  his  sanction  to 
any  of  said  debts.  Neither  can  the  interest,  rents,  or  Jdres  be 
applied  to  any  such  debts,  unless  shown  to  have  been  for  the 
necessary  support  of  fhe  said  James  T.,  or  his  wife  and 
children. 

It  follows,  also,  that  the  deed  subsequently,  and  on  the  9th 
of  January,  1857,  made  of  this  same  fund,  by  James  T.  Mills 
to  Haley  S.  Young,  was  inoperative  and  void,  as  against  the 
previous  conveyance  made  by  him  to  Wilkinson,  in  trust  for 
his  wife  and  children  ;  and  the  more  especially  so,  as  the  said 
Young  had  notice  of  the  prior  deed. 

As  to  interest  on  the  $200.00  legacy,  neither  the  will  or 
the  compromise  are  filed,  and  there  is  nothing  to  show  its 
exact  nature.  We  must  take  it,  therefore,  to  be  a  legacy 
given  generoMy  out  of  the  personal  estate,  without  the  speci- 
fication of  any  time  of  payment  by  the  testator,  in  whi<^ 
case  the  rule  is  that  it  shall  carry  interest  only  from  the 
expiration  of  the  year  next  after  his  decease ;  the  executor 
being  necessarily  allowed  that  time  for  the  collecting  of  ihe 
effects.  Interest  on  a  specific  legacy,  where  it  produces  in- 
terest, shall  be  computed  from  the  time  of  the  testator's 


DECEMBER  TERM,  1859.  709 

Lewifl  Q.  and  B.  W.  Mills,  Adm'rs,  Ac,  9.  Junes  T.  BfiUs  et  <d^  uidH.  S. 
Toong  «.  Martha  A.  Kobsnon  U  uL 

» ~ 

<leati%.  It  is  aevered  from  the  rest  of  his  estate^  and  s|»ecif- 
icall;  appropriated  for  the  benefit  of  the  legatee,  aad  shall, 
therefore,  carry  interest  immediately.  There  are  other  cases 
where  a  legacy,  without  any  time  of  payment  mentioned, 
charged  on  lands  yielding  immediate  profits,  or  given  ont  of 
a  personal  estate  carrying  interest  or  producing  dividends, 
has  been  allowed  to  carry  interest  from  the  death  of  the 
testator.  But,  as  before  remarked,  we  have  nothing  to  bring 
this  legacy  within  these  favored  rules.  Martin  on  Executors, 
211,  212  ;  Toller,  $23  ;  1  McCord's  Ch.  R.,  94,  99,  148,  152. 
Neither  does  the  circumstance  of  his  being  a  grandchild,  as 
would  be  the  case  if  he  were  a  child,  as  it  seems,  change  the 
rule,    Martin,  214  ;  3  Ves.  Jr.,  12  ;  2  Johns.  Ch.  R.,  628, 

We  also  think  the  $1000.00,  due  under  the  compromise, 
should  carry  interest  from  its  date.  It  is  admitted  to  be  a 
debt  at  that  time,  and,  as  a  legal  consequence,  bears  interest, 
unless  there  be  something  in  the  terms  of  the  contract  to 
prevent  it ;  and  if  this  be  so,  it  should  have  been  shown  by 
those  who  resist  the  interest.    This  is  not  done. 

In  the  settlement  of  the  share  of  James  T.  Mills  in  the 
estate  of  bis  grandfather,  with  the  trustee,  under  the  deed  of 
the  ISdi  of  March,  1856,  the  administrators  of  John  Mills 
ttliould  be  allowed  credit  for  the  payment  of  any  debts 
properly  chargeable  upon  the  trust  fund ;  but  not  for  pay- 
ments made  to  James  T.  Mills  himself,  unless  shown  to  have 
been  legally  applied  in  exoneration  of  the  trust  estate.  In 
like  manner,  so  far  as  H.  S.  Young  may  have  contributed  to 
discharge  any  such  debts,  he  will  be  substituted  to  the  shoes 
of  the  respective  creditors,  as  against  the  trust  fund. 

The  interest  shall  be  computed  according  to  the  rule  in 
the  case  of  partial  payments,  so  that  the  payment  shall  be 
first  applied  in  discharge  of  the  interest,  and  the  balance  in 
discharge  of  the  principal,  where  it  is  allowable  tol^ncroach 
upon  the  latter.     1  Meigs'  Dig.,  623^4. 

The  attorneys'  fees  and  debts  against  James  T.  Mills  a( 
the  execution  of  the  deed  of  trust,  should  come  first  out  of 
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the  interest  of  the  trust  fand,  and  then  from  the  principal ; 
and  the  net  balance  will  constitute  the  body  of  the  fund,  not 
to  be  diminished,  and  out  of  the  interest  of  which  the  debt 
for  the  necessary  support  of  the  family  of  James  T.  Mills 
must  be  paid. 

So  far  as  H.  S.  Young  may  not  be  re-imbursed,  for 
money  paid  by  him  to  James  T.  Mills,  or  Martha  A.  Rober- 
son,  upc^n  the  purchase  of  the  9th  of  January,  1857,  either 
out  of  the  trust  fund,  or  by  re-payment  to  bim  by  her,  we  are 
of  opinion  they  are  jointly  liable  to  him.  It  apptcars  that, 
notwithstanding  James  T.  Mills  had  parted  with  all  title  to 
the  claim  of  the  $1000.00  by  the  deed  to  Wilkinson,  he  sold  it 
to  Young  for  $800.00,  $47.70  of  wliich  he  paid  in  a  debt  he 
held  on  said  James  T. ;  $252.30  of  it  in  costs,  and  for  tbe 
residue,  he  gave  his  two  notes  of  $250.00  each,  due,  one  tbe 
first  of  July,  1857,  and  the  other,  the  first  of  March,  1858, 
which  the  said  James  T.  immediately  endorsed  and  de- 
livered to  his  mother,  the  said  Martha  A.,  with  power  to 
turn  the  same  into  money,  ^nd  relieve  herself  from  a  liability 
as  his  stayor,  in  a  debt  of  about  $80.00.  She  was  also 
anxious  to  get  possession  of  the  notes  and  the  money  upon 
them,  lest  they  might  be  wasted  through  the  improvidence  rf 
her  son  ;  believing,  as  she  did,  that  the  decree  of  the  county 
court  had  annulled  the  deed  to  Wilkinson. 

James  T.  Mills,  when  he  sold  Young  the  claim  of 
$1000.00,  had  given  him  a  guarantee  it  would  be  collected 
and  realized  by  him.  This  he  doubted,  because  of  the  pre- 
vious deed  to  Wilkinson,  having  fears  as  to  the  power  of  the 
county  court  to  annul  it.  To  induce  him  at  once,  before  the 
notes  matured,  to  pay  her,  she  agreed  to,  and  did,  receive  of  him 
$325.00,  and  surrendered  to  him  the  notes,  giving  him  at  the 
same  time  her  guarantee  that  he  should  realize  from  the  claim 
so  sold  him  by  James  T.  Mills,  the  sum  of  $920.00.  We  are 
unable  to  see  that  she  did  not  become  bound  upon  this  guar- 
antee. 

The  case  is  not  affected  by  the  statute  of  frauds   and 
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perjuries,  and  the  promise  need  not  be  in  writing.  Where 
the  promise  to  pay  the  debt  of  another — if  this  were  a  case 
of  that  sort — arises  out  of  some  new  and  original  considera- 
tion of  benefit,  or  harm,  moving  between  the  newly  contract- 
ing parties,  it  is  not  a  case  within  the  statute.  Myers  t. 
Morse,  15  Johns.  R.,  425 ;  Roberto  on  Frauds,  232  to  239. 
WiUiams  v.  Leper,  3  Bur.  1886.  Here,  Young  was  not 
bound  to  pay  these  notes,  the  consideration  having  entirely 
failed,  by  means  of  the  superior  title  of  Wilkinson,  the  trus- 
tee. He  had  a  perfect  legal  right  to  withhold  the  money, 
which  was  as  much  his  own  as  if  the  trade  had  never  been 
made,  or  the  notes  given.  He  is  induced  to  yield  this  right 
in  consideration  of  the  ^guarantee.  It  is  in  principle  like 
WiUiams  v.  Leper,  where  a  broker,  about  to  sell  the  goods 
of  an  insolvent,  promises  the  landlord  to  pay  him  his  rent,  if 
he  will  not  distrain,  this  promise  need  not  be  in  writing. 
But  if  this  were  not  so,  the  want  of  a  writing  is  obviated  by 
her  having  stated  in  an  answer  in  chancery  that  she  had 
given  the  guarantee,  and  in  which  she,  in  effect,  insisted  the 
same  was  valid  and  binding  on  her.  This  answer  was  to  a 
bill  filed  by  a  creditor  of  James  T.  Mills,  to  reach  this  fund 
in  her  hands,  and  her  defence  was  her  superior  obligation  to 
Toung,  upon  her  guarantee,  his  title  to  the  claim  purchased 
of  James  T.  Mills,  having  failed.  Roberts  on  Frauds,  239. 
It  will  be  seen  the  guarantee  extended  beyond  the  $325.00, 
and  as  to  a  consideration,  if  there  were  nothing  else,  it  was 
certainly  a  detriment,  or  loss  to  Young  to  give  up  the  legal 
right  to  hold  the  money.    24  Pick.,  221. 

We  do  not  consider  whether  he  would  have  a  right,  upon 
the  gurantee,  to  go  beyond  the  sum  actually  paid,  because  in 
his  bill,  he  is  content  with  that ;  and  such  a  decree  obviously 
comports  with  the  equity  of  the  case. 

Though  the  attitude  of  Young  is  not  such  as  toXM>mmend 
him  very  strongly  to  a  court  of  equity,  yet  we  see  nothing  in 
his  conduct  to  repel  him  altogether.  Though  he  knew  of 
the  previous  deed  to  Wilkinson,  yet  he  believed,  as  did 
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James  T.  Mills  and  his  mother,  that  it  had  been  annolled  by 
the  decree  of  the  county  court ;  and  she  nrged  him  to  make 
the  purchase,  in  the  hope  of  saving  her  son  from  the  hands 
of  others  more  grasping.  He  does  not  appear  to  have  beei 
guilty  of  dcttud fraud;  and  though  he  took  the  claim  at  a 
ruinous  discount,  yet  the  purchase  was  not  usurious ;  and 
we  know  of  no  rule  of  equity  or  policy  which  will  repel  him, 
in  such  a  case,  from  relief  in  a  court  of  justice,  if  his  title  to 
the  claim  fail. 

We  cannot  assume  that  he  was  an  unlicensed  broker,  deal- 
ing in  claims  as  a  business  ;  because  if  a  single  transaction 
would  fix  upon  him  the  character — and  we  have  no  evidence 
of  any  but  the  one^yet  the  record  being  silent  as  to  whether 
he  had  license  or  not^  we  cannot  say  be  had  not ;  but  rather 
that  his  acts  were  consistent  with — ^than  against  the  law. 

As  to  the  claim  of  $47.70— originally  a  debt  in  favor  of 
Young,  against  James  T.  Mills — Mary  A.  Roberson  will  not 
be  charged  with  that 

The  decree  of  the  Chancellor  will  l)e  reversed,  and  the 
report  of  the  commissioners  set  aside,  and  a  decree  pro- 
nounced and  an  account  stated  upon  tho  principles  of  Has 
opinion. 
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John  H.  Ewin  and  Wife  v.  Pabk  d  al. 

Wi&L.  Qm§truetUn  qf.  LtmitaHon  over,  Tnutee.  The  testator,  after 
other  hequests  gave  the  residue  of  bis  estate,  real  and  personal,  to 
his  children,  Catharine  D.  J.  and  Benjamin  Russ  DeGraffenreid,  and 
directed  that  if  his  said  son  should  die  without  issue,  before  attaining 
the  age  of  twenty-one  jears,  that  the  estate  given  him,  should  go  to 
his  said  daughter,  her  heirs  and  representatives.  He  directed  thai 
such  part  of  his  personal  estate  as  is  given  to  his  daughter,  if  the  same 
shall  not  exceed  one-half  in  value  of  the  whole  real  and  personal 
estate  given  her  ehould  be  converted  into  money  by  his  executors, 
and  the  same  be  paid  over  to  trustee?,  appointed  by  a  court  of  chan- 
cery, to  be  by  them  held  in  trust,  &c.  He  proceeds  to  direct  the 
trustees  to  appropriate  the  interest  upon  the  fund  to  the  sole  and  sepa- 
rate use  of  the  said  Catharine,  &c.,  and  directs  that,  at  her  death,  the 
trustees  shall  ^*pay,  transfer  and  assign  the  same  to  the  next  of  kin 
of  the  said  Catharine  D.  J ,  their  heirs,  executors,  administrators  and 
assigns,  according  (o  the  statute  for  the  distribution  of  the  effects  of 
persons  dying  intestate."    Held  : 

2.  That  the  limitation  over  to  Catharine,  in  the  event  contemplated  by 
the  will,  is  valid.  Consequently,  on  the  death  of  Benjamin,  under 
the  age  of  twenty-one  years,  without  leaving  issue,  his  entire  estate, 
derived  under  the  will,  passed  to  his  sister,  Catharine;  but  the  surplus 
of  the  income  of  said  fund  did  not  pass  to  her. 

2.  That  the  provision  of  the  will,  that  one  half  in  value  of  the  whole  real 
and  personal  estate,  given  by  the  will  to  Catharine  should  be  con- 
verted into  money,  and  vested  in  a  trustee  for  her  benefit,  under  the 
trusts  therein  declared,  applies  as  well  to  the  eonttngeni^as  to  the  dl> 
rect,  absolute  gi^ 


FROM  WILUAU80N. 


EwiNG  A  Cooper,  for  the  complainants. 

John  Marshall,  for  the  defendants. 

McKiNNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  questions  submitted  for  our  determination  in  this  cause* 
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arise  out  of  certain  provisions  in  the  will  of  Metcalf  DeGraf- 
fenried,  deceased. 

An.ong  other  clauses  in  the  will,  are  the  following :  "I  will, 
devise,  give  and  bequeath  all  the  rest  and  residue  of  my 
estate,  both  personal  and  real,  to  my  children,  Catharine  D.  J. 
and  Benjamin  Russ  De  Graffenreid,  their  heirs,  executors  and 
administrators,  forever.  *  *  *  *  Should  my  said  son  Benja- 
min Rubs  die  without  leaving  issue,  before  he  attains  the  age 
of  twenty-one  years,  then  it  is  my  will,  and  I  hereby  direct, 
that  the  estate  herein  given  him,  shall  revert,  return,  and  go 
to  my  said  daughter  Catharine  D.  J.,  her  heirs  and  legal  rep- 
resentatives. *  *  *  *  I  will  and  direct,  that  such  part  of 
my  personal  estate  as  is  herein  given  to  my  daughter  Catha- 
rine D.  J. — provided  the  same  shall  Hot  exceed  the  one  half 
in  value  of  the  whole  real  and  personal  estate  herein  given  to 
her — shall  be  converted  :  and  it  is  my  will,  that  such  one 
half  shall  be  converted  into  money  by  tny  executors,  and  the 
same  be  paid  over  to  trustees,  to  be  appointed  by  a  court 
exercising  Chancery  jurisdiction,  to  be  by  them  held  upoa 
these  trusts,"  &c.  The  will  proceeds  to  direct  the  trustees  to 
appropriate  the  interest  accruing  upon  the  fund,  to  the  sole 
and  separate  use  of  the  said  Catharine  :  denies  to  her  all 
power  of  disposition  of  the  fund  ;  and  directs  that  at  her 
death,  the  trustees  shall  "  pay,  transfer  and  assign  the  same 
to  the  next  of  kin  of  said  Catharine  D.  J.,  their  heirs,  execu- 
tors, administrators  and  assigns,  according  to  the  statute  for 
the  distribution  of  the  eflFects  of  persons  dying  intestate." 

It  appears  that  the  residue  of  the  testator's  estate  was  di- 
vided between  his  two  children,  as  directed  by  the  will.  It 
also  appears  that  a  fund,  amounting  to  $6,955.67,  was  by  a 
proper  proceeding  in  chancery,  vested  in  a  trustee  for  the 
benefit  of  said  Catharine,  who  is  now  the  wife  of  the  com- 
plainant, John  H.  Ewing.  It  further  appears,  that  in  1859, 
said  Benjamin  Russ  died  intestate,  under  the  age  of  tweaty- 
one  years,  unmarried  and  without  issue  :  leaving,  as  his  heirs 
at  law,  and  next  of  kin,  his  mother,  and  his  half  sister,  said 
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Catharine  D.  J.  His  estate  consists  of  the  moiety  of  the  real 
estate  of  his  father,  derived  under  his  will,  and  $10,554.23,  in 
money,  in  the  hands  of  his  guardian — ^being  the  principal  of 
his  share  in  the  personal  estate  of  his  father,  under  the  will  : 
and  the  further  sum  of  $745.11 — ^being  a  su^yliia  </  the  in- 
come accruing  from  said  principal  fund  remaining  undisposed 
of  at  the  death  of  said  Benjamin. 

Upon  this  state  of  the  case,  we  are  of  opinion,  first,  that 
the  limitation  over  to  Catharine,  in  the  event  contemplated 
by  the  will,  is  valid.  Consequently,  on  the  death  of  Benja- 
min, under  the  age  of  twenty-one  years,  without  leaving  issue, 
bis  entire  estate,  derived  under  the  will,  passed  to  his  sister 
Catharine  :  that  is  to  say — his  moiety  of  the  real  estate,  and 
the  principal  of  his  share  of  the  personal  estate,  being  $10,- 
554.28.  But  the  surplus  of  the  income  of  said  fu*id,  did  not 
pass,  under  the  will,  to  said  Catharine. 

The  argument  is  plausible,  that  the  word  estate,  being  suffi- 
ciently comprehensive  to  embrace  the  income  of  the  fund, 
ought  to  be  so  construed,  in  view  of  the  manifest  intention  of 
the  testator,  that  the  daughter,  upon  the  son's  death,  should 
take  every  thing  given  to  him  by  the  will.  The  answer  to  this 
is  that  the  word  estate — although  the  most  comprehensive,  per- 
haps, that  could  have  been  used — must  be  restricted  to  the 
subject  matter  of  the  gift.  The  "  estate''  limited  over  to  the 
daughter,  was  the  "  estate,"  as  given  by  the  will,  to  the  son  : 
not  a  greater  or  different  interest  :  not  the  subsequent  ac- 
cretions of  the  estate. 

Secondly  :  We  are  of  opinion,  that  the  provision  of  the 
will,  requiring  that  one  half  in  value  of  the  whole  real  and 
personal  estate  given  by  the  will  to  Catharine  should  be  con- 
verted into  money,  and  vested  in  a  trustee  for  her  benefit, 
under  tlie  trusts  therein  declared — applies  as  well  to  the  con- 
tingent, as  to  the  direct,  absolute  gift. 

The  probability  that  the  daughter  would  succeed  to  the  en- 
tire estate,  by  the  death  of  the  son  in  his  minority,  without 
issue,  was  prominently  before  the  mind  of  the  testator  ;  and 
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in  Tiew  of  that  event,  be  made  a  contingjsnt  gift  of  the  son's 
porti(»i  over  to  the  daughter.  And  having  thus  provided  for 
her  possible  ownership  of  the  whole  estate,  he  proceeds  to  di- 
rect, that  "one  half  in  valne  of  the  whole  real  and  personal 
estate  herein  given  to  her"  shall  be  converted  into  money,  and 
settled  upon  her,  to  her  seperate  nse. 

From  this  langnage  of  the  will,  and  from  its  manifest  scope 
and  intention,  we  think  the  testator  nnqnestiooably  designed* 
in  the  event  that  has  happened,  that  one-half,  in  value,  of  the 
share  given  over  to  the  daughter,  upon  the  8on*s  death,  should 
be  settled  upon  her,  in  like  manner  as  provided  in  regard  to 
the  portion  given  to  her,  in  the  first  instance,  absolutely. 

The  decree  of  the  Chancellor  will  be  modified  accordingly. 


Felix  N.  Qaw  v.  David  A.  Rawley. 

Stat  of  Ezscuiioh.  Oodey  {  8065.  Additional  ttagfor,  Affidml.  If^ 
tiee.  By  seo.  &065  of  Ihe  Code,  the  plaintiff  may  at  any  time  befon 
the  expiration  of  the  stay,  if  he  deems  his  debt  in  danger,  on  aeoonni 
of  the  condition  of  thestayor,  require  the  defendant  to  justify  or  giTQ 
other  security  ;  and  if  he  fail  to  do  so,  have  execution  forthwith.  Bui 
ihi«  requires  an  affidaTit  of  the  plaintiff,  and  two  days*  notice  to  the 
defendant* 

Bame.  Same,  When  affidavit  essential.  The  affidavit  ia  required  fiff 
the  benefit  of  the  defendant,  to  prevent  him  from  being  unnecessari- 
ly required  to  give  other  stay  surety,  or  justify  that  already  given 
Butt  if  he  is  notified  and  gives  the  additional  security  without  reqiii^ 
ing  the  affidavit,  the  stayoris  bound. 


FROM  JACKSON. 


This  cause  was  tried  before  Judge  Fitb.    The  piainti£F  ap- 
pealed. 

S.  S.  Stakton,  for  the  plaintiff. 
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Lowe,  for  the  stayor. 

Cabuthbrs,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant  npon  petition  to  a  Circuit  Judge,  obtained 
a  supersedeas  a^i^ainst  an  execution  issued  against  him  as 
stayor,  for  one  Carson.  The  case  stated  in  the  petition  is 
this  :  on  the  14th  November,  1867,  a  judgmentwas  rendered 
by  McCrue,  a  Justice  of  the  Peace  of  Jackson  county,  in  favor 
of  Oaw  V.  Carson  as  principal,  and  Kirkpatrick  as  surety. 
Within  two  days,  W.  G.  Cox  become  stayor,  and  afterwards 
thename  of  R.  A.  Cox  was  entered.  Some  eightor  ten  days 
after  the  date  of  the  judgment,  he  states  that  "he  was  called 
upon  by  some  person  to  become  stayor  also,  and  he  entered 
his  name  accordingly."  He  says  he  thought  Kirkpatrick,  as 
well  as  Carson  would  be  bonnd  before  him,  but  he  finds  that 
as  he  did  not  unite  in  the  request,  he  is  not  liable  before  pe- 
titioner.    Code,  8061-2 

The  defendant  insists  that  he  is  not  bound,  because  he  did 
not  enter  his  name  within  two  days  from  date  of  judgment. 
Code,  3059  ;  7  Yerg.,  140.  Nor  is  he  bound  under  sec.  3060 
of  Code,  which  allows  stay  after  two  days,  with  assent  of 
plaintiff,  because  it  had  been  legally  stayed  before  by  W.  G. 
Cox,  and  in  that  case  this  provision  does  not  apply.  How- 
ard V.  Broiordow^  4  Sneed,  550.  That  is  all  very  clear,  but 
another  more  serious  question  arises  under  sec.  3065  of  the 
Code,  from  the  act  of  1846. 

By  that  section  the  plaintiff  may  at  any  time  before  the  ex. 
piration  of  the  stay,  if  he  deems  his  debt  in  danger,  on  ac- 
count of  the  condition  of  the  stayor,  require  the  defendant  "to 
justify  or  give  other  security,"  and  in  case  of  failure,  to  have 
execution  "  forthwith."  This  requires  an  aflSdavit  of  plain- 
tiff, and  two  days'  notice  to  defendant.  The  proof  is,  by  the 
magistrate,  that  the  plaintiff  become  dissatisfied  with  the 
Coxes,  as  security  for  stay  of  execution,  and  that,  upon  his 
application  he  issued  the  proper  notice  for  Carson  to  give 
other  security,  or  justify.  The  constable  proves  the  service 
of  this  notice  upon  Carson,  and  both  prove  that  Rawley  then 
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came  forward  and  entered  his  name,  and  that  was  satisfacto- 
ry to  the  plaintiff,  and  the  time  of  stay  run  out,  before  this 
execution  was  issned.  The  magistrate  farther  states  that 
"  he  dods  not  recollect  whether  said  6aw  made  affidayit  pre- 
paratory to  getting  out  and  serving  said  notice  or  not."  No 
affidavit  is  produced  or  otherwise  proved,  and  the  qnestion  is 
whether  that  can.be  dispensed  with.  The  object  of  that  re- 
qaircment,  is,  that  plaintiff  shall, not  causelessly  or  whimsical- 
ly put  the  defendant,  who  has  already  complied  with  the  re- 
quirements of  the  law,  to  the  trouble  of  hunting  up  other  se- 
curities, or  showing  that  those  already  given  are  sufficient 
He  shall  not  compel  him  do  this,  or  lose  the  eight  months  do- 
lay  to  which  the  law  entitles  him,  by  making  the  debt  secure, 
unless  he  will  swear,  and  file  his  affidavit,  that  he  believes  his 
debt  to  be  unsafe.  This  is  entirely  for  the  benefit  of  the  orig- 
inal defendant.  But  if  he  be  notified,  and  brings  forward 
other  stayers,  without  requiring  the  affidavit,  does  it  lie  in  the 
mouth  of  the  latter  to  object  ?  What  is  it  to  him,  whether 
the  affidavit  is  made  or  waived  ?  His  willingness  to  become 
bound  for  the  defendant  cannot  depend  upon  that,  nor  is  his 
risk  any  the  greater  or  less  on  that  account.       / 

If  the  plaintiff  had  issued  his  execution  before  the  expira- 
tion of  the  stay,  without  complying  with  this  law,  it  could 
have  been  superseded  as  illegal,  by  the  defendant  in  the  judg- 
ment and  his  original  stayer.  But  that  was  not  done.  The 
original  defendant,  upon  notice,  came  forward  withoot  re- 
quiring an  affidavit,  and  did  what  the  law  required  of  him 
by  giving  the  defendant  Rawley  as  additional  and  satisfac- 
tory security.    We  think  he  is  clearly  bound. 

Reverse  the  judgment  below,  and  enter  the  proper  judg- 
ment here. 
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Nathan  Cook  v.  Geo.  W.  Cook  ^t  cd. 

Chahcxbt.  Mwigagt.  Covenant,  A  court  of  equity  eontiders  what 
ought  to  have  been  done,  as  done.  Thue,  if  a  covenant  be  entered 
into,  agreeing  to  execute  a  mortgage  to  the  coven  an  tee  upon  the  cove- 
nantor receiving  the  legal  title  to  the  land,  the  covenant  not  being 
registered,  it  will  have  the  same  effect  as  an  unregistered  mortgage. 
Samb.  Prior  equities.  When  party  a  purchaser  for  value.  Deed  of 
tntet.  A  conveyance  of  land  in  payment  of  an  antecedent  debt  does 
not  put  the  grnntor  in  the  position  of  a  purchaser  for  vnlu**,  nor  enti- 
tle him  to  the  protection  of  a  court  of  equity,  as  against  prior  equities, 
either  under  the  rules  of  the  English  chancery  practice,  or  by  tlie  regis- 
try laws.  Much  less  can  it  have  this  effect  when  the  conveyance  is 
intended  as  collateral  security  for  pre-existing  debts. 


FttOM  WILSON. 


Decree  at  the  Jannary  Term,  1859.  Ridley,  Chancellor 
presiding. 

W.  L.  Martin  and  E.  I.  Gollady,  for  the  complainant. 

Jordan  Stokes,  for  the  defendants. 

Wright,  J.,  delivered  the  opinion  of  the  Court. 

The  decree  of  the  Cliancellor  in  this  case  is  erroneous. 
We  lay  out  of  view  altogether  the  allegations  of  fraud, 
contained  in  the  answer  of  George  W.  Cook,  because  they 
are  not  supported  by  any  proof  whatever.  We  will  first 
inquire  as  to  the  equities  between  complainant  and  the  said 
George  W. 

The  facts  are,  that  William  C.  Dew  had  sold  to  the  com- 
plainant a  lot  of  ground  near  the  town  of  Lebanon,  and  had 
given  him  a  bond  for  the  title,  upon  payment  of  the  purchase 
money.  This  lot  the  complainant  afterwards,  and  on  the 
8th  of  January,  1851,  sold  to  the  defendant,  George  W. 


720  NASHVILLE : 


Nathan  Cook  v.  Geo.  W.  Cook  €t  al. 


Cook,  who  was  to  complete  the  payment  to  Dew,  and  take  a 
deed  from  him,  the  complainant  having  assigned  to  Cook 
Dew's  bond  for  title  In  addition  to  the  payment  to  be 
made  Dew,  Cook,  as  a  farther  consideration  for  the  lot,  was 
to  pay  complainant  a  oonsidcrable  sum  of  money,  to  secure 
which  he  executed  to  him  various  notes,  one  of  which,  for  the 
sum  of  $200.00,  yet  remains  unpaid.  This  note  bears  date 
the  8th  of  January,  1851,  is  due  the  1st  of  June,  1855,  and 
carries  interest  from  the  1st  of  January,  1852.  George  W. 
Cook  executed  to  the  complainant  a  writing,  under  seal,  in 
which,  after  reciting  the  purchase  of  the  lot,  and  describing 
it ;  and  that  it  had  been  sold  to  him,  with  warranty  against 
all  claims,  but  the  equity  in  favor  of  Dew,  bound  himself  to 
give  complainant,  whenever  the  said  Dew  should  make  him 
a  clear  title  to  the  same,  a  mortgage,  or  lien  upon  said  lot, 
for  such  portion  of  the  purchase  money  as  should  remain  un- 
paid ;  or,  in  the  event  he  might  wish  to  transfer  said  lot,  that 
then  it  should  be  bound  for  said  unpaid  money,  unless  the 
same  be  paid,  or  amply. secured  to  the  satisfaction  of  the 
complainant.  This  writing,  in  the  transcript,  is  made  to 
bear  date  the  9th  of  July,  1851 ;  but  this  is,  no  doubt,  a  clei'- 
ical  error,  as  the  attesting  witness,  Drifoos,  with  it  before 
him,  speaks  of  it  as  dated  the  9th  of  January,  1851,  and  so 
are  the  pleadings.  And  though  the  sale  i^as  made  on  the 
8th  of  January,  and  the  note  bears  that  date,  and  the  de- 
fendant, in  his  answer,  states  this  writing  was  not  executed 
till  a  day  or  two  after,  yet  we  take  it  for  granted  it  was,  in 
truth,  made  cotemporaneously  with  the  sale ;  because  it  so 
states  upon  its  face,  and  for  other  reasons  apparent  in  the 
record.  But  we  do  not  perceive  how  this  becomes  material 
in  this  case. 

George  W.  Cook  afterwards  paid  Dew  the  balance  of  the 
purchase  money  coming  to  him ;  and  on  the  19th  of  June, 
1852,  took  his  deed  in  fee  to  the  lot,  and  the  same  was  daly 
registered  on  the  23d  of  March,  1853 ;  but  he  failed  to  exe- 
cute to  complainant  any  further  mortgage,  or  lien,  and  the 
writing  binding  him  to  do  so,  was  never  registered. 
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This  bill  was  filed  the  80th  of  May,  1855,  to  have  satisfac- 
tion of  the  note,  out  of  the  lot.  We  think  the  complainant, 
as  between  him  and  George  W.  Cook,  is  entiled  to  the  relief 
sought.  It  was  his  duty  to  have  executed  to  complainant 
the  mortgage  so  soon  as  he  took  the  deed  from  Dew.  A 
court  of  equity  considers  what  ought  to  have  been  done,  as 
done.  The  covenant  must  have  the  same  effect  as  an  un- 
registered mortgage.  Bead  v.  CfaiBordy  Adm\  2  Desaus. 
Rep.,  552-6. 

Do  not  the  other  defendants  stand  in  the  shoes  of  Oeorge 
W.  Cook?  We  think  they  do ;  and  that  they  cannot  claim 
the  attitude  of  bonajide  innocent  purchasers,  without  notice. 
As  to  them  the  facts  are  these :  George  W.  Cook,  on  the 
23d  of  March,  1853,  executed  a  deed  of  trust  couveying  part 
of  the  lot  to  David  Cook,  Sr.,  in  trust  for  the  payment  of 
sundry  pre-existing  debts,  and  it  was  proved  and  registered 
on  the  same  day.  It  does  not  appear  that  the  parties  taking 
this  deed,  at  the  time  of  its  execution,  had  actual  notice  of 
complainant's  equity,  and  they  deny  that  Jthey  had ;  but  it 
does  appear  that  the  day  after  the  deed  was  made  they  did 
have  aucb  notice,  and,  in  effect,  promised  to  pay  complainant 
the  note  ;  and,  afterwards,  at  the  sale  by  the  trustee,  com- 
plainant was  present  and  gave  express  notice  of  his  claim 
to  David  Cook,  jr.,  the  purchaser,  and  others.  He  in  fact 
forbid  the  sale,  in  consequence  of  which  the  lot  only  brought 
$150.00.  This  sale  was  in  1853,  and  we  take  it  David 
Cook,  jr.,  the  purchaser,  in  that  year,  paid  the  trustee,  and 
that  he  paid  the  beneficiaries  in  the  deed,  which  seems  to 
have  been  made  to  secure  debts  for  which  the  said  David 
Cook,  sr.,  and  jr.,  were  liable  as  the  stayers  of  the  said 
George  W.,  he  Wing  the  son  of  the  former,  and  brother  of 
the  latter. 

The  other  part  of  the  lot  appears  to  have  been  sold  by 

George  W.  Cook  to  John  R.  Debow,  and  it  was  sold,  by 

decree  of  the  chancery  court,  as  his  property,  in  the  spring 

of  1854,  and  purchased  by  the  defendant,  B.  J.  Tarvtr,  at 

46 
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the  price  of  $865.00  ;  for  which  he  gave  his  notes  in  eqaal 
Boms  at  one  and  two  years ;  one  of  which  is  paid,  and  the 
other  not  When  he  made  this  payment,  and  whether  before, 
or  after  the  bill  was  filed,  nowhere  appears ;  nor  is  there  any 
allegation  on  the  subject  Nor  does  it  appear,  nor  is  it 
ayerred,  how  the  said  Debow  became  the  purchaser,  whether 
by  deed,  or  bond,  or  that  he  ever  paid  any  thing.  Nor  does 
Tarver  attempt  to  set  np  that  Debow  occupied  the  position 
of  an  innocent  purchaser.  As  to  the  defendants,  David 
Cook,  sr.,  and  jr.,  who*  took  the  deed  of  trust,  and  must  be 
regarded  as  the  purchasers  of  the  part  of  the  lot  embraced 
in  it,  it  has  been  repeatedly  held  that  even  the  conveyance 
of  land  in  payment  of  an  antecedent  debt,  does  not  put  the 
grantee  in  the  position  of  a  purchaser  for  value,  nor  entitle 
him  to  the  protection  of  a  court  of  equity,  as  against  prior 
equities,  eitlher  under  the  rules  of  the  English  chancery  prac- 
tice, or  by  the  registry  laws.  Much  less  can  it  have  this 
effect  where  the  conveyance  is  in  trust,  as  collateral  security 
for  pre-existing  debts.  Notes  to  Bosaet  v.  Nostvarthy,  Lead- 
ing Gases  in  Eq.,  104  to  111 ;  Dickson  v.  TilUnghast,  4  Paige» 
215 ;  Brown  v.  Vanlier  etal^l  Hum.,  239. 

Then  they  are  not  protected  by  the  deed  of  trust  and  oouid 
not  be  by  any  thing  that  happened  afterwards,  as  they  had 
foil  notice  of  complainant's  equity.  This  is  the  case  of  a 
lien  in  the  nature  of  a  mortgage,  and  the  remark  of  the 
<x)urt  in  Oreen  v.  Demosa^  10  Hum.,  375,  does  not  apply. 
We  consider  the  mortgage  as  executed  at  the  date  of  Dew's 
4eed. 

There  is  still  less  ground  to  protect  Tarver  as  an  innocent 
purchaser.  He  has  not  completed  his  purchase,  or  paid  tiie 
purchase  money.  And  we  may  remark  that  none  of  the 
answers  contain  such  averments  as  are  required  for  the  pro* 
tection  of  defendants,  and  in  truth  could  not  1  Meigs'  Dig., 
244-6. 

If  complainant  be  indebted  to  Gtoorge  W.  Cook,  as  he 
allegib,  it  should  be  abated  from  the  sum  due  complainant 
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The  deeree  of  the  chanceUor  will  be  reversed,  and  a  de- 
cree given  for  complainant ;  and  a  reference  ordered  to  as- 
certain the  snm  dne. 


Weticobe  v.  Briek  a  Bbadlet. 

1.  CoxTHACT.  Void  iftmiati^.  Every  eontraot  made  for  or  about  wnj 
matier  or  thing  whioli  ia  prohibited  and  made  unlawful  by  statute,  ie 
a  void  oontraot,  though  tlie  stAtute  does  not  mention  that  it  ahall  be 
•0^  but  only  inflicts  a  penalty  on  the  offender;  because  the  penalty 
implies  a  prohibition,  though  there  are  no  prohibitory  words  in  the 
statute. 

2.  Saicx.  Same.  Unary,  Shmng,  When,  therefore,  a  note  is  discounted 
at  a  greater  rate  of  discount  than  is  allowed  by  law,  the  taint  of  ille- 
gality affects  the  whole  and  ererypart  of  the  transaetion;  not  merely 
the  oontraet  for  the  exceesiTe  rate  of  discount,  but  the  note  itseli; 
illegally  discounted,  although  Ihe  note,  taken  by  itself  may  have 
been  an  independent  contract,  and  flree  from  any  objection. 

8  8i.MX.  Same,  Same,  Free  Banke,  By  law,  persons  exercising  the 
privilege  of  Banking,  under  the  act  of  1861-2,  are  not  authorised  to 
discount  or  ehane  notes  directly,  or  indirectly,  at  a  greater  discount 
than  the  other  banks  are  allowed  under  existing  laws;  and  a  violation 
of  this  provision  forfeits  all  rights  of  banking  under  this  Mi;  Mid 
the  note  thus  discounted  or  shaved,  if  void,  and  payment  theveof  eaj»- 
not  be  enforced. 

4.  UsuBT.  Diecountmff  noUt, '  The  regular  business  of  ^soounting 
notes  by  deducting  ftrom  their  face  the  interest  for  the  entire  time  they 
have  to  run,  though  in  itself  usurious — as  the  borrower  pays  interest 
on  the  amount  thus  deducted— has  been  long  sanetioned  by  the  eourlt, 
rather  from  necessity  than  upon  principle. 

5.  Bamm.  Shatnnff.  A  note  made  in  the  course  of  a  veal  business  tnB0- 
aotiottf  for  which  the  original  party  has  given  a  valuable  considera* 
tion,  is  regarded  as  property ;  and,  like  other  property,  the  owner 
may  sell  it  for  the  most  he  can  get,  and  whatever  profit  the  pur- 
ehaser  may  make  on  his  purchase,  there  is  nothing  uewriaua  in  })k. 

e.     &LIIS.    8m$.    If0temaiiBio  rtriee  mofuy.    But  if  the  note  were  xmid* 
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ftir  the  purpose  of  being  sold  lo  raise  money ;  or  as  an  artifiee  to  evade 
the  nsnry  laws,  under  the  color  of  a  sale  and  purchase  of  the  paper, 
this  will  not  ayail,  and  the  purchaser^  under  such  circumstances,  with 
luiowled£^  of  the  fkcts,  either  actual,  or  inferable  from  the  facts  of 
the  case,  will  be  held  guiltj  of  usury,  if  the  discount  shall  hare  been 
greater  than  the  legal  rate  of  interest. 


PBOM  DAVIDSON. 


Beid,  McEweh,  and  Dslajtcet,  for  the  plaintiff. 

A.  EwiNO,  for  the  defendants. 

McEiNNEY,  J.,  deliyered  the  opinion  of  the  Court. 

This  was  an  action  brought  upon  a  paper  of  rather  noTel 
character ;  but  as  no  question  is  made  upon  the  form  or  legal 
effect  of  the  instrument,  it  may  be  treated,  for  the  purposes 
of  the  present  determination,  as  a  promissory  note,  for 
$2060.00,  payable  to  Reese  W.  Porter,  four  months  after 
date,  at  the  Bank  of  Tennessee,  at  Nashville.  The  suit  is 
against  Brien,  as  one  of  the  makers,  and  Bradley,  as  an 
endorser  of  said  note. 

This  note,  perhaps  on  the  day  it  bears  date,  was  discounted 
by  the  "Bank  of  Commerce/'  (one  of  the  Banks  organized 
under  the  act  of  1851-2,  eh.  113.)  for  the  accommodation  of 
the  makers,  at  the  rate  oijifteen  per  cent,  per  annum. 

The  suit  is  prosecuted  for  the  benefit  of  said  Bank,  as 
appears  from  the  record. 

The  defence  rests  upon  a  provision  of  the  act  of  1855-6, 
ch.  250,  sec.  11,  passed  to  amend  the  "  Free  Banking  law/'  of 
1851-2.  The  provision,  in  substance,  is :  that  persons  exer- 
cising the  privilege  of  banking  under  the  act  of  1851-2, 
"  shall  not  be  authorized  to  discount  or  slave  notes,  directly 
or  indirectly,  at  a  greater  discount  than  the  other  banks  are 
allowed,  under  existing  laws ;  and  a  violation  of  this  section 
shall  forfeit  all  rights  of  banking,  under  this  act ;"  and  the 
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persons  so  offending,  are  also  '^  declared  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  fined  in  a  sum  not  less 
than  fifty,  nor  more  than  five  hundred  dollars  for  each  and 
every  offence." 

In  the  construction  of  ihis  section  of  the  act  of  1855-6,  the 
Circuit  Judge  held,  that  a  violation  of  its  provision  amounted 
to  an  avoidance  of  the  contract ;  to  a  forfeiture  of  the  debt 
in  tola;  and,  consequently,  that  no  recovery  could  be  had  on 
a  note  thus  illegally  discounted. 

For  the  plaintiff  in  error  it  is  insisted,  that  this  construe- 
tion  of  the  act  is  erroneous.  The  argument  is,  that  the  act 
does  not,  in  terms,  affect  the  contract,  nor  was  it  intended  to 
avoid  the  contract,  farther  than  to  the  extent  of  the  usurious 
interest ;  that  this  act  and  the  general  usury  laws  of  1819, 
ch.  32,  sec.  2,  and  1835,  ch.  50,  sec.  4,  are  pari  materia,  and 
must  be  construed  with  reference  to  each  other  ;  that  the  act 
of  1855-6  intended  nothing  more  than  to  affect  its  violation 
with  two  consequences — a  forfeiture  of  the  privilege,  and  a 
criminal  prosecation — Cleaving  the  contract,  except  for  the 
excess  over  the  rate  of  interest  allowed  to  other  Banks^  in 
force,  as  under  the  general  usury  laws. 

Notwithstanding  the  plausibility  of  this  construction  of 
the  law,  we  feel  disposed,  in  view  of  the  reasons  of  policy 
and  expediency  which  led  to  its  enactment,  to  yield  to  the 
construction  given  to  it  by  the  circuit  court. 

It  turned  out,  as  might  haVe  been  expected,  that  the  so- 
called  banks,  organized  under  the  act  of  1851-2,  with  but 
few  exceptions,  had  departed  from  the  legitimate  business  of 
banking;  and  had  been  converted  into  establishments  for 
oppressing  the  community,  by  extorting  usurious  interesti 
under  the  pretext  of  discounting  bills  and  notes,  and  in 
almost  every  other  possible  way.  To  check,  if  possiblCi 
these  abuses,  was  the  laudable  object  of  the  act  under  con- 
sideration. And  it  is  perfectly  obvious  that  this  intention 
can  be  carried  into  effect  upon  no  other  construction  of  the 
law  than  that  adopted  by  the  Circuit  Judge. 

The  argument  against  this  construstion,  that  the  act  does 
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not,  in  terms,  affect  the  contract,  is  of  bnt  little  force.  This 
•  was  not  necessary.  It  is  well  settled  that  a  contract  maj  be 
illegal,  although  not  in  contravention  of  the  specific  prori^ 
ions  of  a  statute,  if  it  be  opposed  to  the  general  policy 
and  intent  thereof.  6  Bing.  N.  C.,  174.  In  the  case  of  Begnia 
T.  Armideady  10  Bing.,  110,  the  principle  is  distinctly  stated, 
and  is  now  well  established,  that "  every  contract  made  for 
or  about  any  matter  or  thing  which  is  prohibited  and  made 
unlawful  by  statute,  is  a  void  contract,  though  the  statute 
does  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty 
on  the  offender ;  because  the  penalty  implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the  statute."  Smifli's 
Leading  Gases,  vol.  1,  284,  top. 

From  this  principle  it  follows,  that  where  a  note  is  dis- 
counted at  a  greater  rate  of  discount  than  is  allowed  by  law, 
the  taint  of  illegality  affects  the  whole  and  every  part  of  the 
transaction ;  not  merely  the  contract  for  the  exessive  rate  of 
discount,  but  the  note  itself,  illegally  discounted  ;  althoagh 
the  note,  taken  by  itself,  may  have  been  an  independent  con- 
tract, and  free  from  any  objection. 

The  true  import  of  the  prohibition  is  somewhat  difficult  to 
be  understood.  The  regular  business  of  discounting  notes, 
by  deducting  from  their  face  the  interest  for  the  entire  time 
they  have  to  run,  though  in  itself  usurious — as  the  borrower 
pays  interest  on  the  amount  thus  deducted — ^has  been  long 
sanctioned  by  the  comis,  rather  from  necessity  than  upon 
principle ;  and  thus  far  the  act  is  plain  enough.  But  the 
prohibition  upon  the  "  Free  Banks,"  not  to  "shave^^  notes  at 
a  greater  rate  of  discount  than  the  other  banks  are  allowed 
under  existing  laws,  is  not  quite  so  clear.  The  term  "  shave** 
has  not,  perhaps,  heretofore  been  regarded  as  a  technical 
term;  but  in  our  local  jurisprudence,  at  least,  it  can  no 
longer  be  regarded  as  untechnical,  inasmuch  as  its  use  is 
sanctioned  by  the  authors  of  the  "  Code  of  Tennessee." 

The  popular  signification  of  the  phrase  "  shaving  notes,"  as 
contradistinguished  from  the  legitimate  business  of  discounting 
negotiable  paper  by  the  Banks,  is  well  understood.    The 
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business  of  purchasing  notes,  in  the  market,  at  less  than  the 
amount  called  for  on  their  face,  or  par  valne,  is  common 
amongst  individnals  in  the  community  ;  and  by  the  act  under 
consideration,  the  right  to  do  so  would  seem  to  be  impliedly 
conceded  to  corporations  whose  business  it  is  to  lend  money, 
and  exercise  other  functions  of  banking — ^under  certain 
restrictions. 

And  this  business  of  purchasing  negotiable  paper  is,  to  a 
certain  extent,  sanctioned  by  law,  although  the  purchaser 
may  thereby  get  greatly  more  than  legal  interest  for  the  use 
of  his  money.  The  distinction  is  between  real  transaction 
paper  and  paper  made  for  the  purpose  of  raising  money  by  a 
sale  in  the  market.  See  7  Humph.,  450 ;  4  Humph.  244. 
This  distinction  is  important,  between  a  loan,  in  the  form  of 
a  sale,  and  an  actual  sale  and  purchase.  The  purchase  must 
be  actual,  and  made  in  good  faith,  and  not  merely  colorable, 
to  cover  a  usurious  transaction.  A  note  made  in  the  course 
of  a  real  business  transaction,  for  which  the  original  party 
has  given  a  valuable  consideration,  is  regarded  as  property  ; 
and,  like  other  property,  the  owner  may  sell  it  for  the  most 
he  can  get,  and  whatever  profit  the  purchaser  may  make  on 
his  purchase,  there  is  certainly  nothing  usurious  in  it.  The 
owner  may  be  induced,  by  doubts  as  to  the  solvency  of  the 
maker,  or  by  the  pressure  of  his  necessities,  to  sell  the  note 
for  less  than  its  face,  or  less  than  its  market  value,  and,  in 
the  absence  of  all  fraud,  this  will  not  affect  the  validity  of  the 
transaction,  or  impart  to  it  the  character  of  usury.  But  if 
the  note  were  made  for  the  purpose  of  being  sold,  to  raise 
money,  or  as  an  artifice  to  evade  the  usury  laws,  under  the 
color  of  a  sale  and  purchase  of  the  paper,  this  will  not  avail ; 
and  the  purchaser,  under  such  circumstances,  with  knowledge 
of  the  facts,  either  actual,  or  inferable  from  the  facts  of  the 
case,  will  be  held  guilty  of  usury,  if  the  discount  shall  have 
been  greater  than  the  legal  rate  of  interest.  In  this  sense, 
the  word  "  shave"  is  to  be  understood  in  the  act  of  1855-6. 
And  in  this  sense,  and  to  this  effect  only,  is  the  business  of 
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"  thaving"  notes,  or  other  negotiable  paper,  either  by  indi- 
yidnals  or  banking  corporations,  tolerated  by  law.    2  Par- 
sons on  contracts,  421. 
Judgment  affirmed. 


Jeremiah  Stephenson  and  Wipe  v.  W.  Harbison,  Ex'b,  et  aL 

1.  Will.  OonttrwHon  of.  Slaves.  The  deceased  made  his  will  in  1845,  in 
which  is  the  foUowing  clause:  "I  giye  and  bequeath  to  my  wift, 
Susannah  Winston,  all  my  property,  both  real  and  personal,  daring 
her  life,  including  any  money  on  hand,  or  notes  or  accounts  due  me,  to 
dispose  of  as  she  may  need  for  the  use  of  the  family,  except  my  tract 
of  land  near  Spring  Hill,  and  my  house  and  lot  in  Spring  Hill,  and 
my  lots  in  Franklin."  The  land  and  lots  excepted,  are  directed  to  be 
sold,  and  the  proceeds  when  collected  to  be  '<  deposited  in  the  Planters' 
Bank  at  Franklin,  and  also  the  amount  of  money  and  debts  due  me, 
reserying  to  my  wife,  any  of  the  last  mentioned  money  that  she  may 
need  for  the  use  and  benefit  of  my  negroes,  during  her  life,  and  at 
her  death,  it  is  my  will,  that-all  my  slayes  be  set  free."  He  reqaeata 
the  County  Court  to  appoint  some  suitable  person  to  make  arrange- 
ments for  the  transportation  of  the  slayes  to  Liberia,  to  be  paid  ont  of 
the  proceeds  of  the  land  and  lota.  The  remainder  of  that  ftind  is  to 
be  applied  as  far  as  may  be  necessary,  to  pay  the  expenses  of  the 
slaves  to  Liberia ;  and  what  is  left,  to  be  equally  diyided  among  them. 
The  codicil  contains  this  clause:  "I  will  and  direct  that  all  my  money, 
which  shall  be  deposited  in  the  Bank  by  my  executors,  as  in  my  will 
is  directed,  shall  be  applied,  used  and  appropriated,  by  my  executoTB, 
to  the  same  object  and  to  the  same  uses  and  purposes,  as  the  money 
arising  from  my  Spring  Hill  tract*of  land  is  willed  and  directed  to  be 
used  in  my  will,  of  March  24th,  1845."  Should  the  County  Court 
fail  to  make  the  appointment  requested,  the  executors  are  charged 
with  the  duty  of  carrying  out  his  purpc.se,  in  regard  to  his  slATest 
and  the  testator  fUrther  directs  that  *'  the  money  so  deposited  in  the 


DECEMBER  TERM,  1859.  729 

Jeremiah  Stephenaon  and  Wife  v.  W.  Harrison,  Exet.,  et  al. 

Bank  from  the  sale  of  my  land  and  lotr,  together  with  anj  remaining 
money  of  my  estate  that  is  not  otherwise  disposed  of,  after  all  ex- 
penses are  paid,  to  be  divided  equally  with  my  negroes  that  go  to 
Liberia."    Held: 

1.  That  the  wife  has  no  right  to  any  profits  made  upon  the  ftinds 
giTen  to  the  slayes  before  their  emancipation ;  but  the  same  go  to 
the  slayes.  The  fund  is  not  to  be  used,  but  if  used  and  profits  ao- 
crue,  they  belong  to  the  slayes. 

2.  That  the  codicil  places  the  other  funds  directed  to  be  deposited 
in  Bank,  precisely  upon  the  same  ground  as  that  derived  from  the 
Spring  Hill  property,  and  are  to  enure  to  the  benefit  of  the  slaves  at 
the  death  of  their  mistress,  except  so  far  as  may  be  necessary  for  the 
support  of  the  family,  including  the  slaves,  after  applying  the  pro« 
oeeds  of  their  labor  and  the  risnts  of  lands. 

SuLTES.  Bight  to  MM.  Slaves  may  sue  by  next  friend,  in  all  cases 
where  their  right  to  freedom  is  involved,  or  where  the  right  of  proper- 
ty connected  with  the  grant  of  freedom  is  involved,  although  the  en- 
joyment of  freedom  is  postponed  to  a  future  day. 


FROK  WILLIAMSON. 


This  cause  was  hear^  before  Chancellor  Fbiebsok,  at  the 
OctoDer  Term,  1859. 

Cook  and  Meigs,  for  the  complainants. 

Mabshall,  Fogg,  Campbell,  McEwen  and  Foster,  for 
tlie  defendants. 

Cabuthers,  J.,  delivered  the  opinion  of  the  Court. 

This  case  comes  up  on  the  action  of  the  Chancellor,  upon 
demurrers  to  the  original  and  cross  bills,  by  which  most  of 
the  important  questions  in  the  case  were  settled.  This  under 
the  Code  was  a  proper  case  to  allow  an  appeal  before  final 
decree.  The  demurrers  were  to  parts,  and  not  the  whole,  of 
the  bills,  and  answers  were  fil^d  to  the  other  parts. 

It  will  be  necessary  to  present  some  of  the  facts,  in  order 
to  understand  the  questions  which  arise. 

Samuel  Winston  died  in  Williamson  county,  in  1851,  lear- 
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isg  a  widow,  who  afterwards,  married  complainant,  Stephen- 
son, bat  no  children.  He  owned  valuable  real  estate,  seventy 
slaves,  and  other  personal  property.  He  made  his  will  in 
1845,  with  a  codicil  in  1851,  just  before  his  death.  The 
defendants,  Harrison  and  Preyuer,  were  appointed,  and  quali- 
fied executors. 

He  provided  amply  for  his  wife,  and  gave  to  all  his  slaves 
their  freedom,  at  her  death.  In  the  will  of  1845,  he  says  : 
"I  give  and  bequeath  to  my  wife,  Susannah  Winston,  all  my 
property  both  real  and  pergonal,  during  her  life,  including 
any  money  on  hand,  or  notes,  or  accounts  due  me,  to  dispose 
of  as  she  may  need  for  the  use  of  the  &mily,  except  my  tract 
of  land  near  Spring  Hill,  and  my  house  and  lot  in  Spring  Hill, 
and  my  lots  in  Franklin." 

The  land  and  lots  excepted,  are  directed  to  be  sold  on  a 
credit,  and  the  consideration,  when  collected,  to  be  "  deposit- 
ed in  the  Planters'  Bank  at  Franklin,  and  also  the  amount  of 
money  and  debts  due  me,  reserving  to  my  wife  any  of  the 
last  mentioned  money ^  that  she  may  need  for  the  use  and  }>ene- 
fit  of  my  negroes,  during  her  life,  and  at  her  death,  it  is  my 
will  that  all  my  slaves  be  set  free,"  and  that  the  county  court 
appoint  some  good  disinterested  man  to  make  the  necessary 
arrangements  for  taking  them  to  Liberia,  to  be  paid  out  of 
the  money  to  be  received  for  the  sale  of  the  lands  and  lots. 

The  balance  of  that  fund  to  be  used,  as  far  as  may  be  nec- 
essary, to  pay  their  expenses  to  Liberia,  and  whatever  may 
be  left,  to  be  divided  equally  among  the  slaves.  He  then 
makes  some  provision  in  relation  to  such  as  refuse  to  go,  but 
this  is  revoked  by  the  codicil,  and  all  are  required  to  go  to 
Liberia.  He  also  makes  some  changes  as  to  the  funds,  as 
follows : 

'^  I  will  and  direct,  that  all  my  money  which  shall  be  depoe* 
ited  in  the  Bank  b^  my  executors,  as  in  my  will  is  directed,  shall 
be  applied,  used  and  appropriated  by  my  executors  to  tbe 
same  object,  and  to  the  same  uses  and  purposes  as  tbe  money 
arising  from  my  Spring  Hill  tract  of  land  is  willed  and  direct* 
ed  to  be  used  in  my  will  of  March  24, 1845." 
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It  should  have  been  noticed,  that  in  the  will  of  1845,  as  a 
farther  provision  for  his  wife,  he  gave  her  the  tract  of  land  on 
which  he  lived,  $1000  in  cash,  twenty  shares  of  stock  in  the 
Golnmbia  turnpike  road,  all  his  household  and  kitchen  furni- 
ture, and  all  the  rents  and  profits  of  his  lands  and  negroes 
during  her  life,  and  then  to  dispose  of  as  she  saw  fit  This 
of  course  does  not  apply  to  the  slaves,  or  the  land  and  lots 
directed  to  be  sold,  and  specially  applied,  nor  to  the  fund 
reserved  for  the  slaves,  but  only  to  such  property  as  is  given 
to  her  absolutely.  He  also  makes  a  further  provision  in  re-' 
lation  to  his  slaves,  to  the  effect,  that  if  the  county  court  re- 
fuse to  appoint  a  man  to  carry  out  his  purpose,  his  executors 
shall  do  so,  and  says  :  "  the  money  so  deposited  in  the  bank, 
from  the  sale  of  my  land  and  lots,  together  with  any  remain- 
ing money  of  my  estate  that  is  not  otherwise  dispose^  of,  after 
all  expenses  are  paid,  to  be  divided  equally  with  my  negroes 
that  go  to  Liberia.'' 

It  will  be  seen  that  the  predominant  idea  and  purpose  in 
the  mind  of  the  testator,  was  the  emancipation  of  his  slaves, 
after  they  had  served  his  wife  during  her  life.  So  in  relation 
to  such  of  his  money  and  property  as  he  thought  not  required 
for  her  ample  support  and  maintainance,  with  a  reasonable 
portion  to  dispose  of  as  she  pleased,  he  desired  his  slaves  to 
have  its  benefit  when  freed. 

The  original  bill  was  filed  February,  1858,  and  the  amend- 
ed or  supplemental  bill  on  the  7th  of  April  following.  By  the 
last  the  slaves  were  made  defendants.  They  answered,  and 
then  filed  their  cross  bill  by  next  friend,  insisting  upon  the 
protection  of  their  riglits  against  the  claims  set  up  by  the 
complainants,  to  the  profits  that  may  have  been  made  by  the 
executors,  on  the  funds. 

The  object  of  these  bills,  is  to  have  the  will  construed,  and 
the  rights  of  complainant,  Susannah,  declared  in  relation  to 
the  money  directed  to  be  deposited  in  Bank.  It  is  stated  that 
at  the  death  of  testator,  there  was  about  $4,000  of  cash  on 
hand,  then  on  deposit  in  the  bank,  and  good  notes  to  collect, 
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of  about  $12,000.  It  is  further  charged,  that  a  large  amount 
was  realized  by  the  executors  for  the  property  at  Spring  Hill 
and  the  sale  of  other  property,  and  the  executors,  instead  of 
continuing  it  in  bank,  as  directed  by  the  will,  had  used  it  in 
loaning  at  usury,  and  shaving  notes,  by  which  a  large  amount 
of  profit  had  been  realized  by  them.  This  is  claimed  by  the 
complainants  in  the  original  bill,  and  also  for  the  slaves  in 
the  cross  bill. 

The  effect  of  the  action  of  the  court  upon  the  demurrers, 
•is,  that  according  to  the  will,  the  slaves,  when  the  time  ar- 
rives for  their  emancipation,  will  be  entitled  to  this  fund ;  and 
that  any  profit  made  upon  it,  whether  contrary  to,  or  in  ac- 
cordance with  their  duty,  by  the  executors,  must  be  added  to 
the  fund  for  their  benefit.  Whether  this  is  a  correct  con- 
struction of  the  will,  is  the  only  question  now  to  be  decided, 
except  the  preliminary  one  upon  the  cross  bill  of  the  slaves, 
as  to  their  right  until  they  are  freed,  or  as  to  matters  connect- 
ed with  and  incidental  to  a  suit  for  freedom,  to  occupy  a 
standing  in  court. 

As  to  this  last  point,  we  are  referred  to  some  cases  in  Wheel- 
er on  Slavery,  and  some  positions  and  citations  in  Cobb's  reoenil 
work  on  that  subject,  which  would  seem  to  go  to  the  extent  of 
the  argument,  that  is,  that  slaves,  while  in  that  condition,  can- 
not come  into  a  court,  except  to  assert  the  right  to  freedom, 
and  the  incidents  thereto.  If  those  authorities  are  to  be  so 
understood  as  to  exclude  them  from  the  courts,  in  a  case  like 
that  now  before  us,  we  cannot  adopt  them.  Here  is  a  certain 
right  to  liberty  given,  but  the  time  of  its  enjoyment  is  post- 
poned until  the  happening  of  a  future  certain  event.  Con- 
nected with  this  bequest  of  freedom,  there  are  certain  rights 
of  property,  or  money  given.  How  are  these  to  be  protected, 
but  by  the  slaves,  through  a  next  friend  ?  It  is  admitted  that 
if  the  prospective  right  to  freedom  is  endangered  by  sale,  or 
an  attempt  to  remove  tho  slaves,  or  even  by  the  loss  of  evi- 
dence, the  threatened  injury  may  be  prevented  by  an  appeal 
to  the  courts.  Why  does  not  the  same  principle  extend  to  a 
case  like  this,  where  the  fund  provided  for  their  enjoym^it, 
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when  the  day  of  freedom  comes,  is  endangered  by  the  claim 
of  another  ?  Suppose  the  case  to  be,  that  the  beneficent  provis- 
ion made  by  the  master,  and  placed  under  the  control  of  trus- 
tees until  the  period  for  emancipation  arrived,  was  about  to  be 
wasted  and  lost,  by  the  fraud  or  mismanagement,  or  insol- 
vency of  the  trustee,  could  not  the  beniticiaries  appeal  to  the 
courts  before  the  termination  of  their  temporary  and  limited 
bondage  ?  Surely  there  can  be  no  principle  that  would  pre- 
vent it.  It  would  be  entirely  inconsistent  with  our  liberal 
slave  and  emancipation  Code,  let  others  be  ap  they  may.  The 
principle  contended  for  in  support  of  the  demurrer  on  this 
point  can  only  apply  to  suits  against  the  master,  or  perhaps, 
others  in  relation  to  property  disconnected  with  the  claim  oIT 
freedom.  No  other  suit  but  for  freedom,  in  which  may  be 
embraced  claims  to  property,  can  be  brought  by  slaves,  while 
they  are  snch,  except  where  rights  may  be  endangered,  which 
are  connected  with  a  certain  grant  of  freedom,  to  take  effect 
in  future.  And  this  bein^  that  kind  of  case,  the  slaves  have 
a  standing  in  court. 

The  court  in  its  action,  npon  the  various  demurrers,  so 
construed  the  will  as  to  deny  the  claim  of  Mrs.  Stephenson  to 
any  right  in  profits  made  upon  the  fund  arising  from  the 
Spring  Hill  property,  and  for  that  reason  refused  her  an  ac- 
count. We  think  this  was  clearly  right.  It  was  not  the  in- 
tention of  the  testator  that  this  fund  should  be  used  by  any 
one,  but  to  remain  in  bank,  securing  for  the  slaves,  at  the  death 
of  the  widow.  But  if  any  profit  was  made  upon  it  by  the  ex- 
ecutors, it  would  constitute  an  addition  to  the  fund  for  the 
same  purpose.  It  was  an  accumulation  that  must  go  with 
the  find,  whether  made  with  or  without  authority.  The  trus- 
tees can  have  no  benefit  from  it  themselves,  nor  can  it  be  sep- 
arated from  the  fund  for  the  benefit  of  any  one  else.  So,  the 
court  was  right  in  overruling  the  demurrer  to  the  part  of  the 
bill  of  the  slaves,  which  made  a  claim  to  these  accumulations. 
We  think  the  codicil  places  the  other  funds  directed  to  be 
deposited  in  bank,  precisely  upon  the  same  ground,  as  that 
derived  firom  the  Spring  Hill  property.  That  is,  it  is  to  enure 
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to  the  benefit  of  the  slaves  at  the  death  of  their  mistress,  ex- 
cept so  far  as  it  may  be  necessary  to  the  support  of  the  fami- 
ly, including  the  slaves,  after  applying  the  proceeds  of  their 
labor,  and  the  rents  of  lands.  There  can  be  no  distinction  in 
relation  to  these  funds,  upon  a  fair  construction  of  the  whole 
will.  Whatever  profit  the  executors  may  have  made  upon 
these  funds  must  be  accounted  for,  not  for  the  benefit  of  the 
widow,  but  for  that  of  the  slaves.  It  will  be  r^arded  as 
an  accretion  of  the  fund,  and  go  with  it  to  the  slaves  upon 
their  emancipation.  The  case  will  remain  in  court  until 
that  time  arrive^  for  such  orders  as  may  be  necessary,  from 
time  to  time,  for  its  protection.  It  will  be  for  the  court  to 
dlltermine  whether  it  should  remain  inactive,  or  be  made  to 
accumulate  in  some  safe  mode  under  ^e  direction  and  con- 
trol of  the  Chancellor. 

As  to  the  boy,  Bill,  if  it  turns  out  upon  investigation,  that 
he  was  the  property  of  the  testator,  as  would  seem  to  be  the 
case  according  to  the  statements  of  the  bill,  his  past  hire,  and 
future  use  will  belong  to  the  complainants  in  the  original  bill* 
They  are  also  entitled  to  any  rents  that  may  have  been  re- 
ceived by  the  executors,  and  such  as  may  accrue  in  futore 
during  the  life  of  Mrs.  Stephenson. 

Such  being  the  rights  of  the  parties,  the  case  will  be  re- 
manded that  they  may  be  carried  out  and  secured. 
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if  be  kept  together  by  his  exeeutors,  and  managed  by  them  vntil  kto 
yoongeet  child  should  arrive  at  the  age  of  twenty-one  years.  Therjr 
were  clothed  with  Aill  power  to  sell  any  of  the  property  and  puw 
ohase  other  property;  or  exchange  property,  haying  the  same  pow«r 
M  the  testator,  to  mantge  the  estate  for  Uie  benefit  of  his  chiidim^   ■ 
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He  directed,  when  hie  youngest  child  arrived  at  the  age  of  twenty 
one  years,  thai  the  property  be  equally  divided  between  his  children! 
and  the  decendants  of  such  as  died.    Held: 

1.  That  the  interests  of  the  respeotive  devisees  and  legatees  were 
not  to  be  severed  from  the  mass  of  the  estate,  or  to  be  enjoyeti  in  pos- 
session tntil  the  youngest  child  arrived  at  the  age  of  twenty-one 
years. 

2.  That  the  ontire  estate  is  placed  in  the  ezelusive  possession,  and 
under  the  control  of  the  executors,  with  ait  unlimited  power  to  man* 
age  it^  until  the  youngest  child  shall  attain  his  fiill  age ;  and  then  it 
is  to  be  equally  divided  between  the  surviving  children,  and  the  de- 
scendants of  children  who  may  have  died,  leaving  children  surviving 
them. 

8,  That,  as  neither  of  the  children,  have  a  right  to  demand  that 
he  shall  be  let  into  the  possession  of  his  share  of  the  estate,  until  the 
youngest  child  arrives  at  age,  a  creditor  of  either  child,  seeking  to 
subject  his  share  to  the  satisfaction  of  his  debt,  can  stand  on  no  high- 
er or  different  gronnd ;  and  cannot  obtain  possession  of  a  share  sold 
witil  the  happening  of  that  event. 
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Walkee  and  Bbown,  for  the  complainants. 

Jones,  for  the  defendants. 

tf  cKiKNET,  J.,  delivered  the  opinion  of  the  Court. 

The  case  of  Locktvood  v.  Nye,  2  Swan's  Rep.,  615,  estab. 
lishes  that,  under  a  statutory  law,  a  remainder  interest  of  a 
debtor,  in  eiAer  real  or  personal  estate,  is  subject  to  attach- 
ment, in  equity  for  the  satis&x^tionof  his  debts. 

And  on  general  principles,  we  suppose  there  can  be  no 
doubt  as  to  the  right  of  a  creditor,  whose  legal  remedy  has 
been  exhausted,  to  subject  such  estate  in  remainder  to  the 
dischai^e  of  his  debt.  If  this  be  so,  it  would  seem  to  fol- 
low, that  any  definite  future  interest  in  property,  either  real 
or  personal,  if  vested,  in  right,  though  not,  in  poeseesion, 
might  be  subjected,  in  equity,  to  the  satis&ction  of  creditors. 
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The  correctness  of  this  doctrine,  in  the  abstract,  is  not  so 
much  controverted,  as  its  application  to  this  particular  case. 
It  is  insisted  that,  under  the  provisions  of  the  will  of  Spen- 
cer Clack,  the  interest  of  Thomas  J.  Clack,  the  debtor,  can- 
not, at  present^  be  made  liable  to  the  claims  of  the  complain- 
ants. . 

This  makes  it  necessary  to  state  certain  provisions  of  the 
will. 

The  testator,  after  making  certain  specific  bequests  in  fa- 
vor of  his  minor .  children,  with  the  view  of  making  them 
equal  with  such  of  his  children  as  were  married  and  settled 
in  life,  proceeds  to  dispose  of  the  residue  of  his  estate  as 
follows: 

"  Item  Third. — It  is  my  will  and  desire,  that  all  tiie  bal- 
ance of  my  property  be  kept  together,  by  my  executors  ;  and 
managed  in  the  same  manner,  after  my  death,  as  before,  until 
my  youngest  child  shall  arrive  at  the  age  of  twenty-one  years. 
And  my  executors  are  hereby  clothed  with  full  power  to  sell 
any  of  said  property,  real  or  personal,  they  may  consider  to 
the  interest  of  the  estate  ;  and  in  like  manner,  to  purchase 
other  property,  real  or  personal ;  or  exchange  property.  It 
being  my  will  and  desire,  that  they  have  the  same  power,  in 
all  respects,  to  manage  my  estato  for  the  benefit  of  my 
children,  as  I  could  do  were  I  living.^' 

"Item  Fifth. — It  is  my  will  and  desire,  that  when  my 
youngest  child  shall  arrive  at  the  age  of  twenty-one  years, 
that  my  property,  both  real  and  personal,  shall  be  equally  di- 
vided iDCtween  my  children,  and  the  decendants  of  my  chil- 
dren : — if  any  of  them  shall  be  dead  and  leave  any  cliildren 
surviving  them,  the  children  of  such  dead  child  taking  the 
interest  which  his  or  her  parent  would  have  taken,  if  he  or 
she  had  lived." 

Provision  is  made  that  his  son  John  "  shall  haye  the  coa- 
trol  and  management  of  the  farm ;"  and  likewise,  that  a  wid- 
owed daughter,  during  her  widowhood,  shall  remain  in  bia 
SBtmily, "  and  manage  and  control  the  domestic  affairs,''  witb- 
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out  any  charge  against  her.    His  sons  John  and  Calvin  are 
nominated  executors  of  the  will. 

It  is  agreed  upon  the  record,  that  the  3'oungest  child  is 
now  between  seventeen  and  eighteen  years  of  age.  It  is  fur- 
ther agreed,  that  the  testator's  two  youngest  daughters,  who 
were  minors,  have  died  s?nce  the  making  of  the  will,  which 
bears  date  the  1st  of  February,  1854,  and  the  testator  died 
on  the  30th  of  September  of  that  year. 

It  is  somewhat  diflScult  to  define,  with  technical  precision, 
the  exact  nature  of  the  interest  of  the  executors  under  the 
third  clause  of  the  will,  and  of  the  devisees  and  legatees  un- 
der the  fifth  clause.  But  one  thing  is  very  clear, — the  inter- 
ests of  the  respective  devisees  and  legatees  were  not  to  be 
b'cvered  from  the  mass  of  the  estate  ;  or  to  be  enjoyed  in  pos- 
session, until  the  happening  of  a  particular  future  event, 
namely,  the  coming  of  age  of  the  youngest  child  ;  and  that 
event  is  yet  distant  some  three  or  four  years. 

The  entire  estate  is  placed  in  the  exclusive  possession  and 
under  the  control  of  the  executors,  with  an  unlimited  power 
to  manage  it,  and  to  convert,  or  exchange  it,  as  in  their  judg* 
inent,  may  be  most  for  the  interest  of  all  the  children,  until  the 
youngest  child  shall  attain  his  full  age  ;  and  tJien  it  is  equally 
to  be  divided  ))ct\veen  the  surviving  children,  and  the  decend- 
ants  of  children  who  may  have  died,  leaving  children  suiTviv- 
iiig  them. 

If  the  tlnrd  clause  be  construed  as  carving  out  of  the 
estate  a  particular  interest  of  a  chattel  nature,  to  be  vested  in 
the  executors  for  a  limited  time,  that  is,  till  the  yougest  son 
arrives  at  full  age  ;  and  the  interest  of  the  children,  under  the 
fifth  clause,  be  considered  as  in  tlie  nature  of  a  remainder — 
and  we  are  at  a  loss  how  otherwise  to  regard  these  respective 
interests — then  it  will  follow,  inevitably,  on  principle,  that 
the  interests  of  the  children,  under  the  fifth  clause,  are  vested 
interests,  and  not  contingent,  os  argued  for  the  defendants. 

The  remainder  and  the  particular  estate,  are  but  different 
portions  of  the  same  entire  estate.     And  both  vest  concur- 
47 
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rently,  in  point  of  right,  though  the  remainder  does  not  lake 
effect,  in  possession,  until  the  termination  of  the  particular 
estate. 

Supposing  this  to  be  the  proper  construction  of  the  will, 
another  question  arises,  upon  which  the  determination  of  th« 
case,  in  part,  depends,  and  that  is,  when  does  the  remainder 
interest,  under  the  circumstances  of  this  particular  case,  fall 
into  possession  ? 

Has  cither  of  the  children  of  the  testator  a  right,  under 
the  provisions  of  the  will,  to  demand  that  he  shall  be  let  into 
the  possession  of  his  share  of  the  estate,  until  the  happening 
of  the  event  contemplated  by  the  testator — the  coming  of 
age  of  his  youngest  child  ?  If  not,  it  is  clear  that  a  creditor 
seeking  to  subject  such  share  to  the  satisfaction  of  his  debt 
can  stand  on  no  higher  or  different  ground. 

The  decree  assumes  that  the  object  of  the  testator,  or  at 
least  the  primary  object,  in  postponing  the  division  of  the  es- 
tate until  the  youngest  child  (which  was  a  son)  should  attain 
his  majority,  was  with  a  view  to  the  nurture,  education,  and 
care  of  his  two  infant  daughters  ;  and  that,  inasmuch  as  thev 
are  both  dead,  the  reason  of  that  provision  has  ceased,  and 
consequently  there  no  longer  exists  any  sufficient  cause  for 
delaying  the  final  division  of  the  estate. 

And  in  this  view  the  chancellor  decreed  an  immediate  di' 
vision,  and  ordered  an  account. 

We  think  the  decree,  in  this  respect,  is  erroneous.  It  is 
based  upon  a  matter  of  pure  speculation ;  and  is  in  violation 
of  the  plain  letter  of  the  will.  Thus  far  the  wilt  is  set  aside, 
and  a  new  and  different  will  is  made  for  the  testator.  We 
cannot  know  what  motives  induced  him  to  make  this  particu- 
lar provision ;  nor  is  the  inquiry  relevant.  It  is  enough  that 
he  thought  proper  thus  to  ordain  ;  and  his  will,  clearly  ex- 
pressed, stands  as  tlie  law  by  which  the  courts  must  be 
governed  in  expounding  the  instrument. 

If  the  youngest  son  had  died  before  reaching  the  age  of 
twenty-one  years,  it  might,  with  some  plausibility,  be  insisted 
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that,  on  his  death,  the  division  should  take  place.  But,  if 
we  are  correct  in  assuming  that,  bj  implication,  a  particular 
interest  or  estate  was  vested  in  the  executors,  to  continue 
until  the  youngest  son  should  attain  his  full  age,  it  would, 
perhaps,  be  difiBcult  to  maintain  that  such  interest  or  estate 
could  terminate,  or  be  cut  off  before  the  period  when  the  in- 
fant, had  he  lived,  would  have  arrived  at  the  age  of  twenty- 
one  years. 

The  education  and  maintenance  of  the  youngest  son,  is 
made  a  charge  upon  the  income  of  the  entire  estate,  for  which 
he  is  not  to  account.  The  support  of  the  widowed  daughter, 
is  likewise  a  cliarge  upon  the  income,  for  which  she  is  not  to 
account.  The  gon,  charged  with  the  management  of  the  farm, 
till  the  time  fixed  for  division,  also  has  an  interest  in  the 
matter,  as  he  is  to  be  compensated  for  his  services,  and  the 
compensation  is,  of  course,  to  be  paid  out  of  the  income. 
The  decree  is  in  conflict  with  these  rights. 

The  will,  in  its  whole  scheme,  and  in  all  its  arrangements 
and  dispositions,  looks  to  the  full  age  of  the  youngest  child, 
as  the  period  for  division.  If  we  might  conjecture  that  the 
interests  of  the  minor  children  formed  the  inducement  to  the 
postponement  of  the  division,  then  there  is  nothing,  either  in 
the  context  of  the  will,  or  extrinsic  of  it — so  far  as  we  can 
see  from  this  record — to  show  that  the  interests  of  the  infant 
eon  were  of  less  consideration,  in  the  testator's  view,  than 
the  interests  of  his  infant  daughters  :  and  it  cannot  be  pre- 
sumed that  such  was  the  case.  We  have  at  most,  then,  upon 
the  hypothesis  assumed,  the  case  of  only  a  partial  failure  of 
the  object  or  purpose  of  this  provision  of  the  will ;  and 
clearly  this  would  not  be  a  sufficient  ground  for  rejecting  the 
provision — all  other  considerations  aside.  But  we  rest  the 
determination  of  this  point  upon  the  ground  that  the  time  of 
division,  in  view  of  the  manifest  intention  of  the  testator, 
is  matter  of  substance.  Upon  the  construction  of  the  will, 
the  meaning  is  apparent,  that  the  time  of  division  is  the  time 
when  the  devises  and  legacies  should  vest  in  possession  ;  and 
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the  time,  bo  far  as  respects  the  right  of  enjoyment,  is  annexed 
to  the  division  or  distribntion  of  the  estate,  and  not  simpljr 
to  the  devises  and  legacies. 

The  cause  will  be  r^nanded,  to  abide  the  period  for  di- 
vision, fixed  by  the  will,  nnless  the  parties  shall  mutually 
agree  to  an  earlier  division. 

The  decree  will  be  modified  accordingly. 
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ABANDONMENT. 

See  Execution.    Pbactici  and  Plbadino. 
ABATEMENT  AND  BEVIVOR. 

1.  Special  Administrator.  If  a  party  die  intestate,  pending  a  suit,  the 
County  Court  has  no  power  to  appoint  a  special  administrator  for  the 
purpose  of  prosecuting  'or  defending  that  particular  suit.     Bandy  y. 

Walker,  668. 

2.  Revivor  Offoinet  heire.  Act  of  1809,  eh.  121,  J  8.  Code,  {  2849.  In 
such  a  case,  if  no  person  will  administer,  the  other  party  may  reyiye, 
by  eeirefaeiasy  against  the  heirs  of  the  deceased,  for  whom,  if  minors, 
the  Court  will  appoint  a  guardian,  which  being  done,  the  suit  may  be 
proeeonted,  as  in  other  cases.    Ibid. 

f 

See  Execution.    Pkincipal  and  Substt.    Statute  of  Limitations* 
ACCEPTANCE  AND  ACCEPTOR. 

See  Bond.     Deeds.     Principal  and  Agent. 
ACCORD  AND  SATISFACTION. 

See  Land  Law. 
ACCOUNTS. 

1.    From  another  county,  or  State.   Affidavit,    Evidence,    Act  of  l^\9^  eh. 

25,  {  1.     Code,  2  8780.    The  true  construction  of  the  act  of  1819,  ch. 

26,  {  1,  carried  into  the  Code,  2  8780,  is,  that  the  denial,  on  oath,  of 
the  justice  of  an  account  coming  from  another  county,  or  State,  does 
away  all  the  force  of  the  affidavit  of  the  plaintiff,  and  puts  him  to  the 
proof  of  the  account  as  though  the  act  had  not  existed.  Brien  t.  Pe- 
Urman  ^  (hpe^  498. 
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2.  Same,  Praetiee,  When  the  affidavit  maijf  he  made  by  one  de/endanU 
Where  the  defendants,  if  more  than  one  person  is  sued,  hsTe  a  joint 
interest,  and  vr^  jointly  concerned  in  the  defence  t gainst  the  aeeoiint 
sued  on,  the  oath  of  one,  if  it  go  to  the  justice  of  the  account  as  to 
both,  is  equally  efficacious  as  if  made  by  both.     Ibid. 

8.  Proof  of^  under  the  hook-debt  law.  Evidence.  If  a  party  aTail  him- 
self of  the  statute  authorizing  him  to  proTC  his  account  by  his  own 
oath,  he  yoluntarily  places  himself  in  the  condition  of  a  witness,  and 
the  defendant  is  at  liberty  to  contest  his  eyidence,  and  oppose  the  same 
by  other  legal  OTidenoe.     Johnson  ^  Draper  t.  Price,  549. 

ADMINISTRATION. 

1.  WTio  entiOed  to  administer.  County  Court.  Actof\l\b.  The  aet  of 
1716,  giying  preference  in  the  appointment  of  administrators,  to  the 
next  of  kin,  is  repealed  by  the  Code,  and  the  County  Court  is  Tested 
with  the  discretionary  power  to  make  the  best  selection,  without  re- 
strictions. But,  in  cases  where  there  are  no  children,  or  their  descend- 
ants, preference  will  be  given  to  the  widow,  if  she  is  competent,  since 
she  is  entitled  to  the  whole  of  the  personal  estate  after  payment  of 
the  debts.     Swan  t.  Swan,  168. 

2.  Suit  on  judgment  in  favor  of  an  adminittraior,  rendered  in  another 
State.  Debet  and  detinet.  A  suit  may  be  maintained  in  the  debet  and 
detinet,  on  a  judgment  rendered  in  a  sister  State,  in  the  name  of  an 
admfnistrator  appointed  in  such  State  without  taking  out  letters  of  ad- 
ministration in  this  State.     Page  t.  CraveMf  888. 

8.  Retainer  of  debts.  WUL  Statute  of  Limitations,  Debts  due  to  an 
executor  or  administrator  cannot  be  allowed  on  the  principle  of  retainer, 
unless  the  right  is  claimed  and  exercised  in  a  settlement  with  the 
County  Court  within  two  years.  But  if  the  executor  is  clothed,  by  the 
will  of  his  testator,  with  power  to  make  a  settlement  of  the  accoonta 
between  them,  without  limitation  as  to  time,  the  debts  due  him  are  not 
barred,  although  the  settlement  is  not  made  within  two  years.  Aim- 
ner  et  al  t.  ffamner,  exV,  898. 

4.  Resignation  of  a  co-executor.  Liability  for  a  devastavit.  If  two  or 
more  are  appointed  and  qualified  as  executors,  and  one  is  guilty  of  a 
devaslamit,  after  which  his  co-execntors  resign,  and  he  executes  a  new 
bond  such  co-executors  are,  primarily,  liable  for  such  devastavit.  Bo4^ 
tick  et  al.  V.  EOioti  et  al.,  607. 

b.  Same.  When  new  sureties  are  indemnified.  If  the  remaining  executor 
resign,  and  one  of  his  sureties  is  appointed  administrator  de  bonia  hoik, 
with  the  will  annexed,  and  sufficient  indemnity  is  glyen  him  to  coTer 
such  devastavit;  or,  if  such  indemnity  is  given  to  the  new  sureties,  tbe 
primary  liability  rests  up<fn  them,  and  not  upon  the  co-oxecutora.    Ibid^ 
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6.  Same,  Same.  When  indemnity  not  aufficieni  to  »a/ve  both*  If  the  ilk- 
demoit  J  giyen  by  the  reinainiDg  executor  was  to  secure  »nd  make  good 
the  estate  then  in  his  hands,  or  which  he  had  wasted,  and  were  insuffi- 
cient to  save  harmless,  both  the  co-ezocutors  and  new  sureties,  the 
latter  are,  primarily,  liable.     Ibid, 

7.  Slavet  pate  to  dietribuUee.  The  title  to  slayes  of  an  intestate 
passes  directly  to  the  distributees,  subject  to  the  trust  in  the 
personal  represent atiTe.  in  behalf  of  the  estate  and  of  creditors ;  and 
as  between  them^eWes,  and  as  against  all  others  except  creditors  of 
the  estate,  the  title  of  the  di-^tributees  is  complete  without  the  assent 
of  the  administrator.     Elliott  and  Wife  y.  Holder  et  a2.,  698. 

8.  Same.  Partiee,  In  a  proceeding  for  diyision  of  slayes  be- 
tween distributeen,  there  is  no  necessity  lor  an  administrstor  of  the 
pstate  being  before  the  court,  unless  there  are  some  matters  of  equity 
to  be  adjusted  between  the  estate  and  the  parties  to  the  suit.     Ibid. 

See  Slates.    Admixistratobs  and  Executors. 

ADMINISTRATORS  AND  EXECUTORS. 

See  Administration.    Insolvent  Estates.    Jurisdiction.    Mchnr 
Profits.     Redemption.     Scibe  Facias.     Statute  of  Li  hit.! - 

TIONS. 

ADMISSIONS. 

See  Etiobnck. 

ADVANCEMENTS. 

t.  Presumption,  when  debt  of  chQd  paid  by  the  father.  If  a  father  pay  a 
debt  for  a  child,  in  the  absence  of  proof  to  the  contrary,  the  law  pre- 
fumcs  such  parment  to  be  an  advancement.  This  presumption,  how- 
eyer,  mny  be  rebutted  by  proof  that  it  was  intended -to  be  holden  as  a 
debt  against  the  child.     Johnson  v.  Iloyle  et  a/.,  56. 

2.  Creditors.  At/achmenti.  Advancements  to  be  first  accounted  for.  If 
a  distributee  or  heir  has  been  advanced,  the  advancements  are  to  be 
collated  and  accounted  for  before  an  attaching  creditor  of  such  dis- 
tributee or  heir  can  have  satisfaction  of  his  debt.     Ibid, 

8.  Question  rest^rved.  Can  the  attaching  creditor  sue  within  six  months 
after  the  qualification  of  the  personal  representative?     Ibid. 

4.  Same.  If  a  distributee  or  heir  is  indebted  to  the  estate,  will  such 
debt  have  priority  over  an  attaching  creditor  T     Ibid, 
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6.  Ijtgacies  to  he  ateounted  far.  If  a  tesutor  dU  intestate  m  to  part  of 
his  estate,  and  his  next  of  kin  wit>h  to  share  any  part  of  the  same, 
they  are  required  to  account  for  any  advancements  made  them,  by 
him,  either  in  his  lifetime,  or  by  his  will.  Perry,  Adm*r,  t.  High 
ct  al,  849. 

AFFIDAVITS. 

See  AocouKTS.    Stat  of  Exeoutiow. 
AGENCY'. 

See  Petncipal  ard   Agent.    Contract.    Factor  and  Priscital. 
Husband  and  TVifs. 

ALIMONY. 

See  DivoRCJt.    Fraudulent  Ccnvetances. 
AMENDMENT'. 

See  Criminal  Law. 
APPEAL. 

1.  Writ  of  Error,  Divorce.  Code,  J  3168.  In  divorce  cases,  an  op- 
peal  is  the  only  mode  of  revising  errors.  In  such  cases  a  writ  of  error 
will  not  lie ;  and  will  be  dismissed  upon  motion.  Parmenier  t.  Par- 
mtnter^  226. 

2.  Cannot  he  granted  hy  a  Justice  of  the  Peace  after  two  days.  Code^  { 
8140.  By  2  3140  of  the  Code,  two  entire  days  (exclusive  of  Sunday,) 
after  judgment,  are  nllowcd  for  an  appeal  from  a  Justice's  judgment. 
After  the  expiration  of  the  two  days,  the  Justice  has  no  jurisdiction  to 
grant  an  appeal,  and  the  same  should  be  dismissed.  OUbert  xlDtioery 
468. 

• 

3.  If  granted  and  no  bond  taken.  Question  reserved.  If  the  Appeal  iTere 
prayed  and  granted  within  the  time  limited,  could  the  Justice  receive 
a  bond  for  the  prosecution  of  the  appeal  thereafter?     Ihid, 

4.  Interest  on  Affirmance.  Code,  §{  8162,  3168.  If  a  judgment  in  th« 
Court  below  is  rendered  upon  an  open  account,  the  party  is  only  enti- 
tled upon  its  affirmance  to  interest  at  the  rate  of  six  per  cent,  per  an- 
num.     Ihid. 

See  Jurisdiction.    Roads. 

ARRESTS. 

See  Criminal  Law. 
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ASSAULT  AND  BATTERY. 

See  Criminal  Law.     Evidkkce. 

ASSIGNMENT. 

Ih€d  of  Trutt.  3>idence.  J.  made  an  ae.«ignmeiit  of  his  property  to  M., 
fts  trustee.  In  the  deed  preference  was  given  to  D.,  who,  upon  the  np- 
plication  of  N.,  the  stayor  of  J.,  on  a  judgment  included  in  the  deed, 
but  not  likely  to  be  reached,  made  a  written  transfer  of  his  prior  right 
to  satisfaction,  in  the  form  of  an  order  to  the  tmsteoi  to  the  creditor, 
on  whose  judgment  N.  was  stayor.  This  order  wns  accepted  by  the 
trustee,  and  placed  in  the  hands  of  the  attorneys  of  the  judgment 
creditor,  by  N.,  as  collateral  security.  Held,  that  such  judgment 
creditor  was  entitled  to  the  benefit  of  this  transfer;  and  D.  could  not 
impeach  it  by  oral  testimony  showing  that  the  order  or  transfer  was 
given  conditionally,  the  same  being  absolute  upon  its  face,  and  accepted 
by  the  nltorneys,  without  a  knowledge  of  any  conditions  connected 
with  its  execution.     Despori  t.  Metcdif  et  ah,  424. 

See  Attacument.    Lien.    Paktkersuip.    Beoistbation. 
ASSUMPSIT. 

See  Factor  a»d  Principal.    Payment. 

ATTACHMENT. 

Egfect  0/  an  assignment  of  property  after  the  filing  of  on  attachmefit  bill 
Act  of  1836,  eh.  48.  Code,  J  8607.  Py  the  9th  section  of  the  net  of 
1836,  ch.  48,  carried  into  the  Code,  |  8507,  any  transfer,  sale  or  as- 
signment made  after  the  filing  of  an  attachment  bill  in  chancery  of 
property  mentioned  in  the  bill  or  attachment,  as  against  the  com- 
plainant, is  inoperative  and  void,  although  such  conveyance  may  be 
registered  before  the  levy  of  the  attachment  upon  the  property. 
Burrough  et  al  v.  Brooks  et  al,  892. 

See   Adtanoements.    Certiorari   and   Supersbdeas.    Deeds.    £x- 
souTios.    Lien.     Partnership.    Trust  and  Trustee. 

ATTORNEYS. 

See  Champerty.    Coitntt  Courts. 

BANKS. 

See  Contracts. 
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BIQAMY. 

See  Criminal  Law. 

BILL  OF  EXCEPTIONS. 

Preiumption  at  to  sufficiency  of  evidence.  If  tbo  bill  of  exceptions  does 
not  show  that  it  contains  all  the  efidence  in  the  cause,  the  court  will 
presume  that  there  was  testimony  other  than  that  copied  into  the 
transcript  which  fully  sustains  the  verdict  and  judgment  below. 
Davit  ▼.  Jonet,  COS. 

See  EviuEKCK.     Forcible  Emtrt  and  DxTAiiiBR.    Jurisdiotiox. 

BILLS  AND  NOTES. 

1.  Demand  and  notice..  What  mfficient  demand.  Banking  hours.  The 
presentment  of  a  bill  or  note  for  payment,  must  be  made  within  reaa- 
onnblo  hours  during  the  day  ;  and  should  be  made  during  the  usual 
hours  of  business.  Business  hours,  however,  except  in  the  case  of 
banks,  include  the  whole  day.  unless  there  be  some  known  eu?- 
torn  or  usage  of  trade  to  the  contrary.  And  as  the  general  usage  of 
banks  is  to  limit  their  business  transactions  to  certain  hours,  a 
presentment,  or  demand,  out  of  banking  hours,  is  not  sufficient. 
Swan  V.  Hodges^  251. 

2.  Same,  Waiver  of  demand  and  notice.  If  the  indorser,  before  or  at 
the  maturity  of  the  note,  has  protected  himself  from  loss  by  taking 
adequate  collateral  security,  or,  by  accepting  an  assignment  of  aU 
the  maker's  property — though  it  be  inadequate  to  meet  the  liability 
upon  the  indorsement — it  is  a  waiver  of  the  legal  right  of  the  indorser 
to  require  proof  of  demand  and  notice.    Ibid, 

3.  Same.  Same,  But  the  taking  of  a  security  or  indemnity  by  an  in- 
dorser, after  the  note  has  become  due^  under  a  mistaken  impression  or 
belief  that  he  is  legally  bouud  to  pay  the  note,  will  not  bind  him  if 
there  has  not  been  a  due  presentment,  and  notice  of  the  dishoBor. 
Ibid, 

4.  Note  executed  to  pai-tners  or  joint  payees^  vests  in  the  survivor. 
Parties,  Partnership,  If  a  note  is  executed  to  two  as  partners  or 
joint  payees,  upon  the  death  of  one,  the  legal  title  and  right  of  tuit  in 
the  note,  would  vest  in  the  survivor ;  and  his  personal  representatives 
could  maintain  an  action  upon  it.  Waiker  v.  Oalbreaih  ^  Gamhrei, 
Adm^rs,t  815. 

o.  Notice  of  dishonor,  Endoi*ser,  No  particular  form  of 'notice  to  an 
endorser  is  required  by  law.  The  notice,  if  it  Is  sufficient  to  put  the 
endorser  upon  inquiry  and  to  prepare  to  pay  the  note,  and  the  jury 
is  satisfied  it  refers  to  the  note  in  suit,   and  no  other  note  is  shown  lo 
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have  been  endorsed,  to  irhich  it  could  refer,  will  bind  tbe  endorser. 
Myers  et  eU.  ▼.  The  Bank  of  Tennesaee^  830. 

• 

6.  Same.  Same,  The  quesiion  a»  to  notice  must  he  left  to  the  jury.  The 
question  as  to  the  identity  of  the  note  mentioned  in  the  notice,  with 
the  note  sued  on;  and,  also,  the  question  whether,  notwithstand- 
ing the  mistake,  the  endorser  had  substantial  notice  as  to  what  note  it 
was  intended  to  fix  his  liability  upon,  by  the  notarial  protest,  are  to  be 
left  to  the  jury.    Ibid* 

7.  Endorsement  of.  Parties  io  suit  on.  The<  endorser  of  a  note  may  sue 
the  maker  in  bis  own  name,  or  in  the  name  of  the  payee,  for  his  use 
and  benefit.     Bwrk  t.  Bonner,  686. 

See  CoMTBACT.    livNocEKT  PuBcnASKB.    Pbikcipal  axd  Agent.  Sett- 
OFF.     UscBT.    Witnesses. 

BOND. 

1.  Acceptance  of .  Presumptivn.  A  bond  containing  stipulations  benefi- 
ficial  to  the  obligee,  though  delivered  to  a  stranger  to  his  use,  is,  until 
ho  r-ject  the  same,  presumed  to  be  accepted  by  him ;  but  the  presump- 
tion is  otherwise,  if  the  stipulations  may  work  an  injury  to  him. 
Ezell  V.  The  Justices  of  Giles  County,  588. 

2.  Statute  of  limitations.  Contract.  Breach^  rescission^  or  abandonment  of. 
If  no  cause  of  action,  either  for  a  brcnch  of  a  contract,  or  for  the  money 
paid  under  it,  upon  its  rescission  or  abandonment,  exisl  until  within 
three  years  before  the  brioging  of  suit,  the  statute  of  limitations  will 
not  bar  a  recovery.     Ibid. 

See  Appeal.    Pbinoipal  and  Subbtt.    Reqibtbatioh.    Scibb  Facias. 
Stat  ov  Execution. 

BOUNDARY. 

See  Land  Law. 

CAVEAT  EMPTOR. 

See  CONTBACT. 

4TERTI0RARI  AND  SUPERSEDEAS. 

1.  Constable,  Attachment.  Ilfect  of  service  of  a  writ  of  supersedeas 
on  an  officer.  Forma  pauperis.  The  issuance  and  service  of  a  writ 
of  supersedeas  upon  an  officer  having  property  in  his  hands  under  an 
attachment  or  fi.  fa.,  has  the  effect  to  release  the  property,  and  author- 
ize the  officer  to  return  it  to  the  debtor  without  bond  for  its  forthcom- 
ing at  the  end  of  the  suit.  And  this  is  so,  although  the  writ  is  sued 
out  in  forma  pauperis.    McCamy  v.  Lawson  et  al,,  250. 
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2.  Ofiee  of  ihs  wriU.  Confined  to  Iks  grcvndi  daUd  in  ike  petUion. 
Siaytir.  In  applications  for  writs  of  oerttorari  and  soperaedeas  by  a 
stajror,  to  bring  up  and  qnaah  an  ezecntion  against  him,  the  gronnds 
presented  and  relied  on  in  the  petition,  unless  for  suiHcient  caoae  the 
same  is  amended,  and  no  others,  are  open  forinyestigation.  jBbStiu  # 
Co.  T.  j€hn$on^  846. 

CHAMPEBTT. 

1.  Adveree  potsetiion.  TiHe.  A  sale  by  one  ont  of  possession,  of  land 
adTerselj  held,  is  Toid,  whether  the  render's  title  be  Talid  or  inTalid ; 
nor  does  it  require  any  length  of  adTerse  possession  to  make  a  sale 
and  conyejance  of  land  so  possessed  by  another  champertons  and 
Toid.  The  fact  that  it  is  adversely  held  is  sufficient.  Kincaid  ▼. 
Meadows  ei  cd,,  188. 

2.  Itenit  or  profits  for  a  year.  Ad  of  1821.  Question  reserved. 
What  is  the  meaning  of  the  words,  '*or  taken  the  rents  or  profits  for 
one  whole  year  next  before  the  sale,"  used  in  the  act  of  1821  ?    Ibid. 

8.  Evidence.  When  attorney  implieaied,  a  eompeteni  witness.  It,  by 
the  admissions  of  a  party,  a  champterous  contract  is  established  be- 
tween him  and  his  attorney,  such  attorney  is  not  a  competent  witness 
to  prove  that  the  statements  of  his  client  are  false,  and  that  no  such 
contract  was  entered  into.     DoweU  ei  al.  v.  Dowdl  ei  a2.,  602. 

CHANCERY. 

1.  Mortgage.  Covenant.  A  court  of  equity  considers  what  ought  to  have 
been  done,  as  done.  Thus,  if  a  covenant  be  entered  into,  agreeing  to 
execute  a  mortgage  to  the  covenantee  upon  the  covenantor  receiving 
the  le^l  title  to  the  land,  the  covenant  not  being  registered,  it  will 
have  the  same  effect  as  an  unregistered  mortgage.  Cook  v.  Cook  et 
al,  719. 

2.  Prior  equities.  When  party  a  purchaser  for  value.  Deed  of  TrutL 
A  conveyance  of  land  in  payment  of  an  antecedent  debt  does  not  pnt 
the  grantor  in  the  position  of  a  purchaser  for  value,  nor  entitle  him  t« 
the  protection  of  a  court  of  equity,  as  against  prior  equities,  either 
under  the  rules  of  the  English  chancery  practice,  or  by  the  registry 
laws.  Much  less  can  it  have  this  effect  when  the  conveyanoe  is  in- 
tended as  collateral  security  for  pre-existing  debts.    Ibid. 

See  EviDBNCB.     FRAtiDS,    Statutk  or.     Fbaudulent    CoVV1{TAKCE9. 
Jurisdiction.    Pahtkership.    Rbdemption. 

CHANCERY  JURISDICTION. 

1.     Mortgage.     When  title  re-vests.     Upon  the  execution  of  a  mortgage, 
the  legal  title  to  the  property  conveyed  passes  out  of  the  mortgagor 
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and  Tests  in  the  trustee  or  mortgagee  ;  bat  npon  payment,  by  the 
mortgagor,  of  the  debts  secured  by  the  mortgage,  the  legal  title  to  the 
property  re-tests  in  him  and  the  mortgage  cannot  be  set  up  against 
him  in  a  court  of  law  or  equity.     Carter  r.  Taylor  et  a2.,  80. 

2.  Same.  Payment  of  debts  hy  a  third  person.  If  the  mortgage  debts 
are  paid  by  a  stranger  to  the  instrument,  he  would  be  regarded  as  an 
assignee  of  the  mortgage  and  might  use  it  for  his  protection.  This 
would  not  extinguish  the  legal  title  of  the  trustee  ;  and  if  the  party 
thus  paying  the  debts  secured  has  taken  possession  of  the  land  conyey- 
ed,  a  Court  of  Chancery  would  entertain  jurisdiction  to  a^ust  the 
equities  and  rights  of  the  parties  ;  restore  the  mortgagor  to  the  pos- 
session of  his  land ;  refund  to  the  party  hating  paid  the  mortgage 
debts  the  amount  paid,  with  interest,  charging  him  with  rents  ;  and 
ditest  the  title  out  of  the  trustee,  and  test  it  in  the  mortgagor.     Ibid. 

8.  To  remove  cUmd  from  iitie.  If  a  cloud  rests  upon  the  title  of  a  party 
lo  real  estate,  by  reason  of  an  unsatisfied  mortgage,  or  a  deed  made 
without  authority,  such  person  has  the  right  to  come  into  a  Court  of 
Equity  to  hate  said  cloud  removed  and  his  title  quieted  and  perfected. 
Ibid. 

4.  PartHiomehen  ordered.  A  Court  of  £qnity  will  not  entertain  a  bill 
for  partition  until  the  legal  title  is  settled  ;  but  if  the  titles  are  equita- 
ble, or  there  are  equities  to  settle,  a  Court  of  Equity  may  be  resorted 
to  for  this  purpose :  An(\  having  taken  jurisdiction,  a  partition  will  be 
decreed,  if  a  proper  case  is  made  out  for  partition.     Jbid. 

5.  BuJe  as  to  rAief.  If  a  Court  of  Chancery  has  obtained  jurisdiction 
of  a  cause  for  any  purpose,  it  will  retain  it  until  the  whole  matter  is 
disposed  of,  and  the  rights  of  the  parties  settled.  Almonyand  Wife  v. 
fficks  et  oZ.,  89. 

6.  Cloud  upon  title.  Void  deed  A  Court  of  Chancery  has  jurisdic- 
tion to  remove  a  elovd  from  the  title  of  a  party  claiming  real  estate,  by 
cancelling  a  void,  or  voidable  deed*  This  jurisdiction  will  be  exercised 
whether  the  character  of  the  deed,  or  other  instrument  complained  of, 
appears  upon  ^ts  face,  or  otherwise  ;  and,  although  the  defendants  are 
ia  possession,  and  complainants  have  the  legal  title,  and  might  sue  at 
law  for  the  recovery  of  the  land,  that  not  being  esteemed  adequate  re- 
lief.   Jbid. 

7.  Same.  Pleading.  A  bill  to  remove  a  cloud  from  -the  title  to"  real 
estate  need  not  ask  any  discovery,  or  state  any  defect  of  proof,  or  the 
witnesses  whose  proof  is  relied  upon  for  the  relief.  A  simple  state- 
ment, that  the  instrument  is  void,  or  voidable,  with  the  proper  prayer, 
is  Bufficient.     Ibid. 

S,     Partition,    Demurrer.    A  Court  of  Chancery  has  no  jurisdiction 
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to  decree  a  partition  of  lands  while  the  title  is  in  dispute,  and  if  this  fact 
appears  npon  the  face  of  the  bill  it  will  be  dismissed  upon  demurrer. 
But  if  the  bill  alleges  other  grounds  of  equitable  relief,  or  an  amended 
bill  is  filed  abandoning  the  question  of  partition,  and  making  out  a 
proper  case  for  relief,  a  generel  demurrer  will  not  be  sustained. 
Ibid. 

9.  Interference  iffith  eompromitea  made  in  ihe  legal  forum.  Investiga- 
tion into  the  terms  of  adjustment  of  amis  in  the  legal  forum,  where 
there  is  a  disagreement  as  to  them,  are  to  be  discouraged  by  a  Conrt  of 
Equity — ^being  from  their  nature  incftpable  of  a  satisfactory  determi- 
nation, and  do  not  tend  to  enhance  the  moral  influence  of  the  adminis- 
tration of  justice,  or  to  elevate  the  profession,  in  the  eyes  of  the  oom- 
munity.    Humphreys  v.  McClaud^  235. 

10.  Securities^  contrihuiion  by.  If  two  or  more  sureties  are  bound  for 
the  same  principal,  and  upon  his  default  one  of  them  is  compelled  to 
pay  the  money,  or  perform  any  other  obligation,  for  which  they  all 
become  bound,  the  security  who  has  paid  the  whole  can,  in  a  Court  of 
Equity,  compel  contribution  fVom  all  the  others,  for  what  he  has  done 
in  relieving  them  from  a  common  burthen.     Crowder  v.  Denny,  859. 

11.  Same,  Remedy  cU  law.  The  jurisdiction  conferred  upon  Courts  of 
Law  upon  this  subject,  as  well  by  the  ordinary  action  as  by  motion, 
does  not  affect  that  originally  and  intrinsically  belonging  to  equity. 
Ibid. 

12.  Demurrer.  If  there  is  no  demurrer  to  a  bill,  the  Chancellor,  nnder 
the  statute,  has  jurisdiction  to  hear  and  determine  the  cause  upon  (be 
same  principles  that  would  govern  a  court  of  law.  Johnson  i  Draper 
T.  Price,  549. 

18.  Will.  Legatees.  Division.  If  the  proceeds  of  notes  are  bequeath- 
ed, and  the  legatees  agree  to  divide  the  notes  before  collected,  a  por* 
tion  of  which  prove  to  be  insolvent,  the  other  legatees  will  be  required 
to  refund  to  the  legatee  receiving  the  insolvent  notes,  their  ratabla 
part  of  the  same.     Brents  j*  Wife  v.  Brown  etcU ,  560. 

14.  Mistake  Fraud.  If,  at  the  time  said  notes  are  divided,  the  parties 
are  of  opinion  they  are  all  good,  and  it  turns  out  to  be  otherwise,  the 
loss  is  the  result  of  a  mistake,  from  which  the  other  legatees  derived  a 
benefit,  and  a  Court  of  Equity  will  grant  relief,  although  no  fraud  in- 
terrened.     Ibid. 

15.  Different  equities.  When  there  are  several  equities  and  righU  be- 
tween the  parties  to  a  suit  in  chancery,  the  Court  has  the  power  wsd 
will  adjust  these  various  equities  and  rights  by  a  proper  decree  in  tbe 
cause.     Keeling  v.  Heard  4'  Hickerson,  692. 
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See   Conflict  of  Laws.     Qaubdiah  and    Waad.       Husband  and 
Wife.     Quia   Timet. 

CHANCERY  PLEADING. 

1.  Demttrrer.  Statute  of  Limitations.  If,  by  the  lapse  of  time,  no 
right  of  action  exists  in  the  complainant,  from  his  own  showing,  thh 
may  be  taken  advantage  of  upon  demurrer.     And  this  role  applies,  a 

/oitiori,  where,  by  force  of  the  statute,  the  title  as  well  as  the  remedy 
of  complainant  are  both  destroyed.     MeClung  et  ah  y.  Snted  et  al,  218. 

2.  Same.  Same.  DiaabiUttf  If  it  appears,  upon  the  face  of  the  bill, 
that  the  land  sought  to  be  recovered  has  been  adversely  held  for  more 
than  seven  years,  under  an  assurance  purporting  to  convey  an  estnte 
infee^  prima  fa/iity  this  poKbession  confers  on  the  possessor  a  good  title, 
by  force  of  the  statute  of  limitations  ;  and  if  the  complainnnt  means  tu 
avoid  this  apparent  bar,  by  any  of  the  disabilities  contained  in  the 
provito  of  the  statute,  it  is  incumbent  on  him  to  allege,  in  the  bill,  itii 
existence  at  the  time  the  cause  of  action  accrued,  with  such  other  aver- 
ments of  its  continued  existence  as  will  show  that  complainant's  right 
has  been  defeated  by  the  statute.    Ibid, 

8.  Parties.  Feme  covert.  It  is  not  essential  to  the  validity  either  of  a 
bill  or  petition  that  the  complainnnts  should  sign  them.  It  is  sfficieni 
if  their  names  appear  in  the  body  or  caption  of  them.  If  the  name  of 
ti/eme  covert  is  used  with  that  of  her  husband  as  a  complainant,  she  is 
a  party  to  the  suit.    Swan  v.  Newman  et  aX ,  288, 

CHANCERY  PRACTICE, 

1.  BUI  dismissed  vpon  motion  to  dssolve  the  injuneiion.  If  the  com- 
plainant shows  upon  the  face  of  bis  bill,  that  he  would  be  entitled  to 
no  relief  if  the  allegations  were  sustained  by  proof,  it  is  not  error  to 
dismiss  the  bill  upon  a  motion  to  dissolve  the  injunction.  Mayse  v. 
Biggs  and  Wife,  86. 

2.  Same.  Remanding  cause.  If  a  cause  is  prematurely  heard  and  the 
bill  dismissed,  it  will  not  be  remanded  for  that  reason,  if  it  could  have 
no  other  effect  than  to  produce  delay,  and  increase  costs.    Ibid, 

4.  When  the  answer  simply  makes  up  an  issue.  If  an  answer  in  Chance- 
ry is  founded  merely  on  information,  it  has  no  other  effect  than  to 
make  up  an  issue  between  the  parties ;  and,  in  such  case,  the  weight 
of  evidence  controls  the  determination  of  the  issue.  WiUcins  ▼.  May 
et  aX.,  173. 

6.  BUldismissed  upon  motion^  or  by  the  Chancellor.  A  bill  totally  wanting 
in  equity  upon  its  face,  or  which  shows  that  the  complainant  is  entitled 
to  n9  relief,  may  be  dismissed  upon  the  motion  of  the  defendant,  or  by 
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the  Chancellor  of  his  oirn  accord.    Sach  a  bill  requires  no  answer,  and 

ic8  dismissal  can  do  no  injur/  to  the  complainant.    Earles  et  al.  r 
EarUs  et  aL,  866. 

CHARACTER. 

See  Etidbkce. 

CIRCUIT  COURT. 

2.  Questions  of  science.  Instructions  asked.  There  is  no  rule  of  law  hy 
which  the  Judge  in  bis  instructions  to  the  jury  would  be  required  to 
settle  questions  of  seienco,  so  as  to  put  him  in  error  for  failing  to  do 
80.    But  if  such  a  rule  did  exist,  a  partj  could  not  hare  the  advantage 

of  the  objection  unless  he  had  requested  a  charge  on  that  point. 
Sswartee  Mining  Co.  v.  Best  j*  Bro.t  701. 

See  Jurisdiction.    Roads. 

CODE  CITED  AND  CONSTRUED. 

Section,  2819,            Revivor, 568 

«*        3780,             ^Lccounts, 4d8 

"        3158,            Divorce. 225 

3140,            Appeal, 468 

'<        81G2,  3163,  Interest, 463 

"        8507,            Attachment, 892 

"        8198,    402,  Costs,               632 

•«        5025,            Presentment, 42 

"        5087,            Arrests,                    127 

«*        5038,            Escape, 127 

«•        6089,            Witness, 281 

««        5228,            Lesser  offence, 267 

«        4988,            Limitation,              267 

**        5242,            Amendment, 157 

"        8887,            Depositions,. 567 

**        2428,            Heirs,    , 68 

"        2810,            Witness, 701 

••        3078,            Execution, 438 

«        4516,            Judgment, 878 

"        4286,            Jurisdiction, 701 

«        4124,            Jurisdiction,            ....  844 

"        8261,            Improvements, 458 

"        4818,  4819,  Jurisdiction,            .        -        -        .        .  370 

«*        2984,            Demurrer,                "      ."        •                 -  601 

"        8260,            Ejectment,               649 

«•        8G65,  8666,  Sureties,                  -        -                -        -  151 

*•        2081,  2088,  Probate, 485 

«        1191,            Appeal             .......  107 
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eODE  CITED  AND  CONSTBUBD,  QmtinMed. 

SecUons  1188,  1184,  Roads,             107 

••        1196,                "                  166 

1228,  1287,      "                 678 

8340,            Will,                 662 

••        8839,            GoardUn, 668 

2918—4,       Set-off. 880 

••.        8199,            Suit,                 627 

663,            Tax.                 696 

••        2409,            Widow,  ------  488 

00MMIS8I0NER. 

1.  CUrk.  Act  of  1849,  ch.  61,  {  2.  By  the  Act  of  1849,  cb.  61,  ■«(«. 
2,  the,  appointment  of  Special  CommisBioner  is  distinct  from  the  offico 
of  Clerk.  The  appointment  is  not  under  the  Constitution,  but  under 
the  authority  conferred  by  the  statute.  The  two  offices  are,  in  legal 
contemplation,  distinpt,  though  filled  by  the  same  person.  The  Special 
Commissioner  is  properly  a  trtutee;  and  the  condition  of  the  bond 
obliges  him  to  perform  all  the  duties  of  the  trust  WiBiams  et.  al. 
▼.  Bowmant  EzW^  ^c,  671. 

S.  Duration  of  the  appointnunt.  Sureties,  The  duration  of  the  a]K 
pointment  is  not  limited  by  law.  This  is  left  to  tho  discretion  of 
the  c^urt,  according  to  the  exigencies  of  the  yarious  cases  that  may 
arise.  And  if  the  duration  of  the  appointment  be  not  limited,  as  to^ 
time,  by  the  court,  in  the  order  of  appointment,  it  follows  that  the 
appointment  continues  until  the  duties  of  the  trust  are  discharged. 
ibid. 

8.  Same.  Same.  By  the  express  terms  of  tho  bond,  the  Special  Com- 
missioner is  bound  faithfully  to  account  for  and  pay  over  all  such 
sums  of  money  as  may  come  into  his  hands;  and  if  bis  term  of  office 
of  Clerk  expires  before  he  has  wound  up  his  trust  as  Special  Commis- 
sioner, and  he  retain  and  collect  notes  as  such  Commissioner,  and  fail 
to  account  for  and  pay  over  the  same,  he  and  his  securities  are  liable 
therefor.    Ibid, 

4.  Same.  Handing  over  notes.  Question  reserved.  If  the  office  of 
Special  Commissioner  and  Clerk  are  united  in  the  same  person,  is  it 
his  duty,  on  retiring  from  the  office  of  Clerk  to  hand  orer  notes  taken 
as  Special  Commissioner,  to  his  successor;  and,  if  so  handed  oyer, 
will  it  discharge  him  and  his  securities  from  liability  ?    Ibid, 

See  County  Coitbt. 
48 
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COMMON  CARRIER. 

1.  Liability  for  slaves.  RuU  modified.  Slayes  baTe  ▼olition  and  pos- 
sess reason  and  feeling.  Thej  cannot  be  stored  away  like  a  bal«  of 
goods,  or  other  merchandise.  The  g^eat  rigor  of  the  law,  therefore, 
as  to  the  liability  of  common  carriers  of  goods,  or  other  property,  dou 
not  apply  to  slaves.  Where  a  slave  is  placed  wi(b  a  common  carrier, 
to  be  transported  from  one  point  to  another,  for  hire  or  reward,  the 
carrier  would  be  bound  to  use  ordinary  diligence  only,  in  taking  care 
of  him,  and  securing  him  against  injuries,  or  escape.  Sentgg^.  l}amt, 
664. 

2.  Same.  Quetiion  reserved.  If  the  master  goes  on  board  a  boat  or 
other  conveyance,  and  takes  his  slave  with  him,  having  charge  and 
control  of  the  slave,  and  without  an  express  undertaking  by  the  carrier, 
to  watch  and  guard  his  movements,  would  any  duty  devolve  on  him  in 
reference  to  the  slave  ?     Ibid. 

COMMUTATION  OF  PUNISHMENT. 

8ee  Cbixinal  Law. 
COMPROMISES. 

See  Ca>7CERT  Jurisdiction. 
CONFLICT  OF  LAWS. 

1.  Effect  to  be  given  to  the  laws  of  another  State,  Effect  will  be  giTen  tn 
the  laws  of  another  State  whenever  the  rights  of  a  litigant  before  our 
tribunals  are  derived  from,  or  are  dependent  on  those  laws :  and  wfaea 
such  recognition  is  not  prejudicial  to  our  interests  or  the  rights  of  onr 
citizens.  TaJmadge  et  dL  y.  The  North  American  Coal  j*  Tranepori^ 
tion  Company^  887. 

2.  Chancery.  Jurisdiction.  Specifie  performemee.  A  court  of  equify, 
acting  tnp^«onam,  may  entertain  a  bill  for  the  specific  performance 
of  a  contract  respecting  land  situate  in  a  foreign  country,  if  the  par> 
ties  are  resident  within  the  territorial  jurisdiction  of  the  court. 
Johnson  v.  Kimbro  et  oZ.,  657. 

See  Partition. 

CONSIDERATION. 

See  Fraudulrnt  Conybtanou.    Innogknt  Purchasxr.   McwraAOV* 
Trust  and  Trustrb. 

CONSTABLE. 

See  Certiorari  and  Supersedeas.  CoNSTrrunoNAL  Law.    Pa 
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OOHSHTUTIONAL  LAW. 

1.  Sherif.  Oorutable,  Official  term  <if.  The  confltUulion  simply  pre- 
scribes the  mode  of  appointment,  and  the  duration  of  the  term  of 
office  of  sheriffs  and  coi)9tttb1es.  The  time  and  manner  of  qualifica- 
tion are  left  to  be  regulated  by  the  Legislature.  NoKn  r.  Parthmen  gt 
aL,  609. 

2.  Same,  Same.  Same.  Act  of  1835,  ek.  1,  see.  12.  By  the  act 
of  1885,  ch.  1,  sec.  12,  the  officer  holding  the  election  for  constables 
is  required  to  certify  the  result  of  the  election  to  the  County  Court; 
and,  thereupon,  said  Court  shall  take  bond  and  security  from  the  party 
elected  and  qualif/  him  as  now  prescribed  by  law  :  after  which  Moid 
party  ahall  enter  upon  the  duties  of  the  office  of  constable.  His  official 
term  of  '*  two  years,*'  therefore,  commences  from  the  date  of  his 
qualification  ;  and  not  Arom  the  :lay  of  his  election  to  the  office.    Ibid, 

3.  Officer  de  facto.  Pro  tern  appointment  qf  Judge.  The  constitution 
requires  a  Circuit  Judge  to  be  thirty  years  of  age.  But,  if  the  ap- 
pointing power  confers  the  office  upon  one  who  is  not  competent  by 
that  test^  he  may  be  removed  from  the  office  and  his  powers  ter- 
minated by  a  proper  proceeding  ;  but,  until  that  is  dune,  his  acts 
are  binding.     Blackburn  y.  The  State,  690. 

4.  Same.  Same.  In  such  a  case  the  appointee  is  an  officer  de  /odv, 
and  his  official  acts  are  binding  and  ralid.  The  competency  of  suob 
officer,  acting  under  a  commissioD,  cannot  be  enquired  into  by  the 
parties  affected  by  bis  acts.    Ibid. 

See  CoKTRACT.    CoRPoRATioxs.     Crimiiial  Law.    Taxation. 

CONSTRUCTION  OF  WRITINGS. 

I}€ad  reserving  an  occupancy  during  l\fe.  If  a  deed  is  executed  resenring  an 
occupancy  during  life  to  the  donor  or  bargainor,  the  entire  estate 
passes,  as  between  the  parties  to  the  deed.  No  right  would  remain  in 
the  donor  or  bargainor  except,  merely  the  right  to  possess,  and,  per- 
haps, to  ei^oy  the  profits  during  life.  Dougherty  j*  Wife  t.  Mareum  $t 
ol,  828. 

See  Contract.  Corporations.  Forcible  Entry  and  Detainxs. 
Freedom.  Railroad  Companies.  Sale  of  Real  Estate. 
Scire  Facias.    Stat'  of  Execution.     Wills. 

CONTRACT. 

.  1.  OhUg(Uion  to  deliver  specific  ariicleM.  When  place  of  delivery  fixed 
If,  in  an  obligation  for  the  delivery  of  specific  articles,  the  time  and 
place  of  delivery  are  fixed  in  the  face  of  the  instrument  the  property 
must  be  delivered  at  the  place  designated.  A  delivery  at  a  place  near 
the  one  specified,  is  not  sufficient.    Builer  t.  Ckt»on,  66. 
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2.  Same.  Same.  Evidence  not  admissibie  to  ekamge  the  piace  of  deli^ 
ery.  Parol  evidence  is  inftdmissible  to  show  that  it  was  the  uDderatand- 
ing  of  the  parties  that  the  property  shoold  be  delirered  at  a  plaoe  <yf- 
ferent  from  the  one  designated  in  the  obligation.    Ihid. 

8.  TiUe  retaimed.  Pesseeaion  delivered.  A  contract  for  the  sale  of  per- 
sonal property,  by  which  the  possession  is  deliTered  to  the  purchaser, 
but  the  title  retained  in  the  seller  nntil  the  purchase  money  is  paid,  is 
▼slid,  and  will  be  enforced.  And  if  the  purchaser  dispose  of  the  prop- 
erty, by  sale,  before  the  title  is  Tested  in  him  by  payment  of  the  pur- 
chase money,  the  original  owner  may  follow  it  in  the  hands  of  saeb 
third  person.    Price  r.  Jonee,  84. 

4.  Same.  Same.  The  injured  party  may  sue.  If  a  purchaser  who  has 
thus  failed  to  perfect  his  title,  by  payment  of  the  purchase  money,  aeOa 
the  property  to  a  third  person,  such  third  person  may,  upon  applica- 
tion of  the  original  owner,  dellTer  up  the  property,  and  sue  his  Tender 
and  recoTcr  damages  for  the  injury  done  him.    Ihid. 

5.  Same.  Innocent  purchaser.  Caveat  emptor.  The  payment  of  the 
purchase  money  by  the  second  purchaser,  does  not  place  him  in  the 
attitude  of  an  innocent  purchaser  without  notice.  It  is  a  question  of 
right,  and  not  one  of  notice.  The  maxim,  caveat  emptor  applies: 
and  if  the  person  from  whom  the  purchase  is  made  has  no  title,  his 
Tendee  can  acquire  none.  The  fact  that  the  first  purchaser  was  in 
possession  of  the  property  does  not  change  the  principle.    Ihid. 

6.  Same.  Evidmee.  Adntitsions  of  a  party  to  the  contract.  The  declare 
Uons  of  the  parties  to  a  contract,  made  at  a  time  when  they  are^tke 
only  parties  ill  interest,  are  competent  cTidence  And  such  eTiden  e  is 
admissible  on  trials  between  third  persons  when  the  terms  of  such  oon- 
tract  become  material     Ihid. 

• 

7.  Imbecility.    Fraud.    Although  a  contract  made  by  a  person  of  sovnd 

mind  and  fair  understanding  will  not  be  set  aside  merely  because  it  is 
a  sash,  improvident,  or  hard  bargain ;  yet,  if  such  contract  be  mnde 
with  a  person  of  weak  understanding,  arising  from  the  infirmity  of  ftge^ 
or  other  cause,  a  natural  inference  arises  that  it  was  obtained  by  fraod, 
ctrcumTention,  or  undue  influence  ;  and  a  degree  of  weakness  of  inijel- 
lect,  far  below  that  which  would  justify  a  commission  of  lunacj, 
ooupled  with  other  circumstances  to  show  that  the  weakness,  saeb  ms 
it  was,  had  been  taken  advantage  of,  will  be  sufficient  to  set  aside  nn 
important  deed  made  by  such  person.  Walker  et  al.  t.  McCoy  omd 
Wife,  108. 

8.  Construction.  Note  to  he  paid  in  a  particular  manner.  If  a  note  be 
e^FOOuted  for  money,  with  the  privilege  to  the  defendant  to  dischar|pa 
it  in  a  different  manner — ^the  place,  but  no  day  being  fixed  for  the  per- 
formance of  the  condition — it  is  a  good  defence  thereto  to  show  n 
readiness  and  ability,  at  the  plaoe  fixed,  wheneTer  called  on,  to  dis- 
charge the  same  in  the  manner  stipulated.    Smith  t.  Smith,  116. 
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9.  Parinerthip,  Implied  promite.  If  one  membor  of  a  firm  reoeiyet 
stolen  property,  knowing  it  to  li«Te  been  stolen,  and,  in  order  to  pre- 
Tent  a  prosecution  for  the  felony,  pays  the  Talae  of  the  stolen  goods 
oat  of  the  means  of  the  firm,  without  the  knowledge  or  consent  of  his 
co-partner,  the  innocent  partner  cannot  maintain  an  action  in  the  name 
of  the  firm,  against  the  person  receiving  the  money,  to  recoyer  the 
same  back.  He  is  affected  by  the  act  of  his  co-plaintiff  in  the  soit. 
Nor  would  the  law  imply  a  promise  under  snch  circumstances  to  re- 
ftmd  the  money.    Johnson  y.  Byerly  ^  Owen*^  194. 

10.  Construction.  Sale  of  land.  Rents.  Interest.  Consideration.  Prioe 
•old  Thomas  the  one-half  of  a  tract  of  land  for  three  thousand  dollars. 
After  the  description  of  the  land,  the  article  of  agreement  continues 
thus :  ''Furthermore,  I,  J.  W.  Price,  propose  to  give  my  daughter,  Julia 
A.  said  Thoma's  wife,  the  other  half  of  said  land ;  which,  if  I  fail  to  do,  I 
hereby  bind  myself  and  my  heirs  to  refund  the  money  to  said  Thomas 
which  he  may  pay  for  said  land,  together  with  its  interest."  Price 
bound  himself  to  deliyer  the  possession  to  Thomas,  and,  until  he  done 
•o,  to  allow  him  the  rent  of  half  the  whole  tract,  together  with  interest 
on  all  the  money  he  might  pay  toward  the  land.     Held  : 

1.  The  stipulation  in  fay  or  of  the  wife  of  Thomns  was  no  part  of 
the  consideration  for  the  $3,000,  agreed  to  be  paid  upon  the  contin- 
gency stated.  The  moiety  purchased  by  Thomas  was  the  sole  consid- 
eration. 

2.  The  sUpulation  to  giye  the  other  half  of  the  tract  of  land  to  Mrs. 
Thomas,  and,  in  case  of  fulure,  to  refund  to  her  husband  three  thou- 
sand dollars,  was  a  naked,  yoluntary  undertaking— a  nudum  pactum— 
and  cannot  be  enforced  in  fayor  of  Thomas. 

8.  If  binding,  Price  would  have  the  right  to  carry  out  the  agree- 
ment at  any  time  during  his  life,  no  time  being  fixed  for  its  perform- 
ance ;  or  it  might  be  done  in  his  will. 

4.  Although  it  would  seem  inequitable  that  Thomas  should  get  the 
rents  until  placed  in  possession,  and  at  the  same  time  interest  on  what 
he  had  paid — such  is  the  agreement  of  the  parties,  and  will  be  en* 
forced.    Price  y.  Thomas,  288. 

11.  lUegal.  Fraudulent.  The  fraud  may  be  shown  by  the  defendant  It 
ie  well  settled  that  an  action  will  not  lie  to  enforce  a  contract  made  in 
yiolation  of  a  statute,  or  of  the  common  law,  or  which  is  criminal  in  its 
character,  or  against  public  policy.  The  defendant,  not  because  of 
any  favor  to  him,  but  because  he  is  such,  can  allege  and  snow  the  in- 
validity of  the  contract,  and  thereby  defeat  the  action.  Parks  y.  Me- 
Kamy,  297. 

12.  InviolabUtty  of.  Constitutional  law.  8thU.  The  provision  of  the 
Constitution  securing  the  Inviolability  of  contracts,  extends  as  mnbh  to 
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eontraets  with  a  8tat«  as  to  coBtracts  between  mdiTidols.    McOaUU  ▼. 
The  Mayor  and  Aldermen  of  Chattanooga,  317. 

13.  When  implied.  Agent  William  Striokland  was  employed  as  Ar- 
chitect of  the  State  Capitol  and  employed  his  eon,  Francis,  as  as- 
sistant Architect.  He  was  not  authorized  by  the  Commissioners  to 
employ  an  assistant ;  and,  as  no  contract  was  entered  into  between  the 
Commissioners  and  Francis  Strickland,  or  by  William  Strickland  and 
him,  by  their  authority  ;  and  as  under  the  facts  proren,  none  can  be 
implied  by  law,  the  said  Francis  is  not  entitled  to  recover  compensa- 
tion from  the  State.     State  t.  Strickland,  644. 

14.  Void  if  unlawful.  Every  contract  made  for  or  about  any  matter 
or  thing  which  is  prohibited  and  made  unlawful  by  statute,  is  a 
void  contract,  though  the  statute  does  not  mention  that  it  shall  be 
so,  but  only  inflicts  a  pona-ty  on  the  offender;  because  the  penalty 
implies  a  prohibition,  though  there  are  no  prohibitory  words  in  dw 
statute.     WetTnore  v.  Brien  j-  Bradl-y,  723. 

16.  Same.  Usury.  Shaving.  When,  therefore,  a  note  is  discounted  ai 
a  greater  rate  of  discount  than  is  allowed  by  law,  the  taint  of  ille- 
gality affects  the  whole  and  every  part  of  the  transaction;  not  merely 
the  contract  for  the  ezce-sive  rate  of  discount,  but  the  note  itself, 
illegally  discounted,  although  ihe  note,  taken  by  itself,  may  bare 
been  an  independent  contract,  and  free  from  any  objection.    Ibid, 

16,  Same.  Same,  Free  Banks.  By  law,  persons  exercising  the  privi- 
lege of  Banking,  under  the  act  of  1851-2,  are  not  authorised  to 
discount  or  shave  notes  directly,  or  indirectly,  at  a  greater  discooni 
than  the  other  banks  are  allowed  under  existing  laws;  and  a  violation 
of  this  provision  forfeits  all  rights  of  banking  under  this  act;  and 
the  note  thus  discounted  or  shaved,  is  void,  and  payment  thereof  ean- 
not  be  enforced.    Ibid. 

See  Bonds.     Corporations.      Freedom.      Reoistratiok.     Salk  of 
Re  ll  Estate.     Specific  Performance.    Stat  of  Execijtios. 

CONTRIBUTIO!^. 

1.  Among  wrong- doers.  The  equity  of  contribution  arises  where  seTeral 
persons  are  bound  by  a  common  charge,  not  arising  ex  delicto^  mud 
their  order  of  liability  has  been  accidentally  deranged.  If  the  liability 
be  joint,  he  who  has  paid  more  than  his  share,  is  entitled  to  contribu- 
tion from  the  rest.  But  this  equity  can  never  exist  if  the  charge  J9 
not  binding,  or  the  liability  arise  ez  delicto,  for  there  can  be  no  eontri- 
bution  among  trron^-{/oer«.     RKeay.   White  el  aL,   121. 

2.  Same,  When  distributees  can  have  contribution.  Slaves,  If  an  «ttces- 
ior  purchase  slaves  in  which  his  vendor  had,  only,  a  life  estate,    mud 
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upon  his  death,  his  distribntMS  make  a  divisioa  of  said  slaTss,  thej, 
00  ifutanti^  become  wrong-doers,  and  may  be  sued  by  the  true  owner. 
And  the  distributee  who  draws  said  slaTes,  being  in  pari  delicto,  oannot, 
if  sued,  and  the  slaTes  recovered,  hare  contribution  from  the  other 
distributees,  unless  he  aver  and  prove  that  said  diTision  was  made  by 
mistake,  and  in  ignorttnee  of  the  want  of  title  in  the  ancestor.     Ibid. 

8.  In  damages  for  a  tort.  In  a  recovery  against  several  defendants  of 
damages  for  a  tort^  no  right  of  contribution  exists  in  favor  of  either, 
whatever  may  have  been  the  natare  of  the  case,  or  the  apparent  right 
of  the  one  on  prinoiplesof  natural  justice  to  have  such  oontributicn,  or 
to  throw  the  entire  satisfaotion  of  the  judgment  on  the  other  part;  . 
Anderson  v.  Sat/lars,  561. 

See  Ghancebt  Jubibdictiov. 

CONVERSION. 

1.  IVover.  Ouardian.  A  guardian  has  only  a  naked  authority,  not 
eoupled  with  an  interest,  and  cannot  consent  to  the  conversion  of  his 
ward*e  property,  and  thereby  defeat  a  recovery  in  an  action  of  trover 
brought  by  him  for  the  value  of  the  property.  Huggine  ^  Eaneom  v. 
Moore  et  al.,  426. 

2.  Same.  Same,  Case  in  judgment.  A  guardian  hired  out  the  slave  of 
his  ward  to  work  at  a  mill,  with  a  stipulation  that  he  was  not  to  work  as 
fireman.  The  hirer  worked  the  slave  as  fireman,  and,  also,  sub-hired 
him.  The  ward  sued  for  a  conversion  of  the  slave.  Held,  that  the 
consent  of  the  guardian,  after  the  hiring,  to  the  conversion  of  the 
•lave,  would  not  bar  a  recovery.     Jbid. 

See  Factor  and  Pbimcipal.     Salb  op  Real  Estate. 

CORPORATIONS. 

1.  Powers,  Conatiludonal  law.  A  corporation  can  pass  no  by-law  in- 
consistent with  the  constitution  and  laws  of  the  State.  Its  by-laws 
must,  also,  be  reasonable,  and  not  oppressive.  Subject  to  these  re- 
strictions, tho  power  to  make  by-laws  and  enforce  them  by  penalties, 
exist  in  all  municipal  corporations.  Smith  j-  Lackey  v.  The  Mayor  and 
Aldermen  of  Knoxville,  245. 

2.  Same.  Case  in  judgment.  The  Mayor  and  Aldermen  of  the  city  of 
Knoxville  passed  an  ordinance  requiring  all  houses  kept  for  tho  retailing 
of  spirituous  liquors,  to  be  closed  at  nine  o'clock,  P.  M.,  and  prohibit- 
ing all  sales  of  liquors  after  that  hour,  &c.  Ileld,  that  this  is  a  police 
regulation  for  the  good  order  and  quiet  of  the  city,  and  within  its  cor- 
porate powers — that  it  is  not  in  conflict  with  the  congtitution  and  laws 
of  the  State,  and  may  be  enforced.     Ibid.  « 
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8.  Muniapal,  Ooniraei.  TaxaHon,  Legislative  power.  The  ezt«B««i 
of  the  corporate  limits  of  a  town  or  citj,  by  the  Legislature,  is  an  exer- 
cise of  goTernmental  power  of  which  the  persons  newly  taken  in  caiinoi 
be  heard  to  complain  ;  they  hare  no  yoice  in  the  matter  ;  no  power  to 
resist,  nor  is  any  legal  right  of  theirs  impinged  thereby.  An  act  of  the 
Legislature,  therefore,  for  that  purpose,  is  not  in  the  nature  of  a  con- 
tract, and  may  be  changed  at  the  pleasure  of  the  law-making  power. 
MeCaUie  t.  The  Muyor  and  Aldermen  of  Chattanooga,  817. 

4.  Same,  Same,  Same.  The  Legislature  may  surrender  the  power  of 
taxation,  in  respect  to  particular  lands,  in  favor  of  an  iodiyidual.  Bui 
the  surrender  of  this,  or  any  of  the  rightful  powers  of  goTemment,  is 
not  to  be  presumed  ;  nor  is  the  bestowal  of  a  priyilege  for  a  limited 
time  and,  without  consideration,  to  be  taken  as  obligatory  on  the  Leg- 
islature, against  a  repeal  of  the  pririlege.     Ibid, 

5.  Fotcert  are  controlled  by  iU  charter.  Foreign  corporations.  A  corpo- 
ration may  sue  or  be  sued,  or  make  contracts  in  other  States,  or  in 
reference  to  property  there  situated,  as  well  as  in  the  State  of  its  erec- 
tion, if  its  charter  confers  such  power.  Whene? er  a  corporation  makes 
a  contract,  it  is  the  contract  of  the  artificial  being  created  by  the 
charter,  and  not  the  contract  of  the  individual  members.  The  only 
rights  it  can  claim,  are  the  rights  given  to  it  in  its  charter,  and  not  the 
rights  which  belong  to  its  members  as  cititens  of  a  State.  Talmadge 
et  al.  T.  North  American  Coal  and  Trantpoftation  Company^  837. 

6.  Same.  Same.  By  whom  its  contracts  to  be  made,  or  acts  done.  A 
corporation  is  what  the  incorporating  act  has  made  it,  and  it  eaa  de 
no  acts  either  within  or  without  the  State  which  creates  it,  except  such 
as  are  authorised  by  its  charter  ;  and  those  acts  must,  also,  be  done  by 
the  officers  or  agents,  and  in  such  manner  as  the  charter  authoria«i^ 
Ibid. 

7.  Same.  Effect  of  limitation  in  the  charier  of  a  foreign  eorporaUim. 
Mortgage,  A  foreign  corporation  can  claim  no  legal  existence  in  this 
State,  except  in  the  recognition,  by  our  Courts,  of  the  charter  granted 
to  it  by  the  State  in  which  it  exists  ;  and  if  there  is  any  prohibitloa 
in  said  charter  against  mortgaging  the  real  and  personal  estate  of  the 
corporation,  there  is  nothing  in  the  policy  of  our  law  that  would  au- 
thorise the  Courts  to  relieve  it  of  that  restriction.     Ibid, 

S.  Rule  as  to  construction  of  charters,  A  grant  of  privileges,  by  the  9l«t«, 
to  persons  as  a  body  corporate,  must  be  construed  in  favor  of  the 
public  and  against  the  grantees ,  and  a  prohibition,  reservation,  «r 
exception  in  the  charter  of  a  corporation  will  stand  in  full  force. 
though  it  destroy  or  make  nugatory  all  the  powers  given  to  the  coi»- 
pany.     Ibid. 

See  CaiifiHAL  Law.    Taxation.    Witnisses. 
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COSTS. 

Slander.  Code,  }  I  3198,  3402.  Section  8402  of  the  Code  goyerna  the 
taxation  of  costs  in  actions  for  slander  ;  and  if  the  Terdict  is  uttdn 
flye  dollars  the  plaintiff  shall  recoTer  no  more  costs  than  damages.  If 
fiye  dollars  the  plaintiff  recoyers  full  costs.  Bates  y.  Sullivan  and  Wif§, 
682. 

See  Gabhishmsnt.    Roads. 
COUNTERFEITING 

See  Criminal  Law. 

COUNTY  CL^E. 

1.  Sow  made  liable  /or  neglect  of  the  duties  of  his  office.  County  Court 
It  is  the  duty  of  the  County  Court  to  see  that  the  clerk  performs  his 
duties.,  but  if  this  is  not  done,  and  the  Court  makes  an  application  of 
money,  and  employs  a  third  person  to  perform  any  part  of  his  ofiScial 
duties,  the  Court  cannot  recoyer  the  amount  thus  paid,  in  an  action' 
against  the  clerk  or  his  administrator.  It  would  be  the  payment  of 
money  to  do  the  work  of  another  without  his  request  or  sanction,  and 
the  law  would  not  imply  a  promise  to  pay.  Alexander,  Adm*r  y.  Mat' 
shaU,  475. 

S.  Same.  Question  reserved.  Could  the  County  Court  in  such  case,  sue 
the  clerk  on  his  official  bond,  and  render  him  liable  for  the  amount  paid 
oat  ?     Ihid. 

COUNTS  COURT. 

X.  Power  of  Quorum  Court.  A  County  Court  coonposed  of  three  or 
more  Justices,  has  power  to  transact  all  the  ordinary  business  of 
the  county,  among  which  is  classed  the  collection  of  debts  and  claims 
due  it.    £zell  y.  The  Justices  of  Oiles  County,  683. 

2*  Same.  Attorneys.  Rule  upon  /or  authority  to  sue.  In  matters  per- 
taining to  the  ordinary  business  of  the  county,  suits  may  be  author- 
ised by  an  order  of  the  County  Court,  composed  of  three  Justices ; 
and  such  order  will  be  sufficient  in  discharge  of  a  rule  upon  the 
attorney  of  the  county  to  show  his  authority.    Ibid, 

a.  Commissioners.  Act  o/  1885,  ch.  29,  {  8.  The  act  of  1885,  cb.  29, 
sec.  8,  authorizing  the  appointment  of  commissioners  to  receiye 
propositions  for  the  building  of  a  public  bridge  does  not  contemplate 
that  they  shall  receiye  or  complete  the  contract  for  its  construction ; 
but,  only,  that  they  shall  report  their  proceedings  to  the  County 
Court  for  its  acceptance  or  rejection.     Ibid. 

See  AnuiirisTBATioN.    Coumtt  Clsbk.  Dskds.    Roads.    Taxatios. 
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COUNTY  TEUSTEE. 

See  Pbincipal  akd  Agent. 

COURTS. 

See  Circuit  Coubt.    Countt  Court.    Chancbrt.    Chanckrt  Jdxis- 
DICTION.    Jurisdiction.    Suit. 

COVENANT. 

See  Chancbrt. 
CREDITOR. 

See  Advanckments.    Deed.     Partnership.     Registration.      Trust 
AND  Trustee.     Usury.     Wills. 

CRIMINAL  LAW. 

1.  Gounlfrfeitifuf.  Indictment,  ^e/ p/ 1842,  rA.  48.  Under  the  net  of 
1842f  ch.  48,  which,  in  substance,  is  incorporated  into  the  C«k1(>,  it  is 
not  necessary  to  aver  in  an  indictment  for  fraudulently  keep'ng  in  pos^ 
session,  or  concealing  counterfeit  money,  or  bank  notes,  that  the  party 
charged,  did  so  with  the  intent  iopass  the  same.  Sizemore  r.  The  State,  26. 

2.  Same.  Same.  Act  0/1842  cowiituiional.  The  9th  sec.  of  the  Isi 
Art.  of  (he  Constitution  of  Tennessee,  provides,  ''That  in  all  criminal 
prosecutions  the  accused  hath  a  right,  *  ^  ^  to  demand  the  na- 
ture  and  cause  of  the  accusation  against  him."  Thid  provision  does 
Dot  refer  to  the /orm  of  the  accusation,  but  to  the  accusation  itself.  It 
is  left  to  the  Legislature  to  prescribe  in  what  form  the  crime  shall  be 
charged.  The  act  of  1 842  does  not  go  beyond  this,  and  is  not  in  viola- 
tion of  the  Constitution.     Thid. 

8.  Same.  Not  exclusively  cognizable  in  the  Federal  Courta,  Altkoagh 
the  offence  of  counterfeiting  the  coin  of  the  United  States,  or  of  passing, 
or  keeping  it  with  the  intent  tocirculate  it,  arc  offences  a  gainst  the  United 
States,  they  are  not  exclusively  cognizable  in  the  Federal  Court?.  The 
Federal  and  State  Governments  are  separate  and  distinct.  Both  are 
sovereign  in  the  spheres  assigned  them.  The  coin  of  the  United  Stales 
is  intended  for  the  use  of  the  people  of  all  the  States,  and  there  can  be 
no  reason  in  denying  to  the  States  the  power  of  protecting  their  citi- 
zens Against  the  debasement  of  the  universal  currency,  by  the  punish- 
ment of  all  the  offenders  against  it  within  their  borders,  although  the 
same  are  offences  agaiust  the  United  States,  and  punishable  in  the  Fed- 
eral Courta.     Ibid. 

4.  Venue.  It  is  not  essential  to  the  laying  of  the  venue  in  an  indictment 
or  presentment,  that  the  county  should  be  repeated  in  the  body  of  the 
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same.  It  is  Bofficieni  if  the  county  be  stated  in  the  caption  ;  and  is 
then  referred  to  as  the  coanty  aforesaid,  then  and  there,  &c.  State  y. 
ShuU,  42. 

6.  Same,  PreeenimenU.  Code,  {  5026.  Section  6025,  of  the  Code  pro- 
Tides  that  it  shall  not  be  necessary  for  an  indictment  to  allege  where 
the  offence  was  committed  ;  but  the  proof  shall  show  that  it  was  com- 
mitted within  the  jurisdiction  of  the  Court.  Although  presentments 
are  not,  in  terms,  embraced,  it  was  the  intention  of  the  Legishiture  to 
include  them.      Ibid, 

6.  Indictment.  Throtnng  down  fence.  In  indictments  for  misdemeanors, 
a  substantial  description  of  the  offence  charged  is  all  that  is  required. 
It  is  proper  to  pursue,  in  indictments,  the  language  of  the  statute 
creating  the  offence,  but  this  is  not  indispensable.  An  indictment, 
therefore,  for  injuring  the  fence  of  another,  is  good,  if  it  charges  the 
offence  to  have  been  committed  ^Htwlawfuily,  malieioutly,  and  wantonly. 
State  T.  Pcnninffton,  119. 

7.  Impannel  ing  jury.  Oourt  may,  /or  cause,  rtyeet  a  juror,  before  the  jury 
it  sworn.  The  Oourt  even  in  a  capital  case,  has  the  discretionary 
power  10  reject  a  juror,  before  being  sworn,  for  improper  conduct,  or 
other  sufficient  cause.     Lewis  y.  The  State,  127. 

8.  Same.  Number  of  the  panel  after  a  juror  is  discharged.  If,  after  the 
jury  in  a  criminal  case  is  selected,  one  of  the  number  is  discharged  by 
the  Court,  the  prisoner  is  not  entitled  to  n  full  panel  of  jurors  nut  of 
which  to  fill  the  vacancy.  Hpis  only  entitled  to  the  number  allowed 
if  the  juror  had  not  been  selected.     Ibid. 

9.  Peace  officer  may  arrest  on  suspicion.  Cods,  §  5087.  Murder.  By  the 
common  luw,  a  peace  offi  er  may  make  an  arrest  on  a  charge  of  felony, 
upon  a  reasonable  cause  of  suspicion,  without  a  warrant,  although  it 
should  afterwards  turn  out  that  no  felony  had  in  fact  been  committed; 
and  if  such  officer  is  slain  in  attempting  to  make  the  arrest,  by  the 
party  charged,  it  will  be  murder.     Ibid. 

10.  Same.  Not  bound  to  make  known  the  cause  of  arrest.  When  a  party 
is  taken  in  the  commission  of  an  offence,  or  upon  fresh  pursuit,  or  when 
the  officer  is  violently  assaulted  upon  coming  up  with  the  accused,  the 
officer  is  not  required  to  make  known  his  authority  or  the  cause  of  the 
arrest,  and  if  he  is  slain  it  is  murder.     IbiA, 

11.  Sam£.  Same.  Code,\b(^Z%.  This  principle  of  the  common  law  is 
not  changed  by  force  of  the  word  **escape^*  used  in  the  Code.  It  is  not 
here  used  in  its  technical,  but  in  its  popular  sense,  which  is  to  **fiee 
from,**  &c.     Ibid. 

12.  Murder  in  the  first  degree.     Premeditation,     The  distinctive  charac- 
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teristie  of  murder  in  the  first  degree  is  premeditatUm.  Premeditatiom 
inToWes  a  preTiouely  formed  design,  or  actaal  intentioii  to  kill.  Bot 
■ueh  design,  or  intention,  may  be  conceived  and  deliberately  formed 
in  an  instant.  It  is  not  necessary  that  it  should  haye  been  eoneeiTed, 
or  have  pre  existed,  in  the  mind  any  definite  period  of  time  anterior  to 
its  execution.  The  length  of  time  is  not  of  the  essence  of  this  con- 
stituent of  the  offence.    Ibid. 

18.  Same,  Mitigating  circunutaneeM.  CommutaHan  ofpunUhmenU  Code, 
2  6257.  Section  £257  of  the  Code  chsnges  the  rule  by  which  the 
opinion  of  the  jury  finding  mitigating  circamstances  was  made  obliga^ 
tory  on  the  Court ;  and  leaves  it,  upon  the  recommendation  of  the 
jory,  in  the  sound  discretion  of  the  Court,  upon  an  unbiased  and  dis- 
criminating surrey  of  the  whole  case,  to  give  effect  to  that  recom- 
mendation, or  to  refuse  to  do  so,  as  the  ends  of  public  justice  msj 
seem  to  dictate.    Ibid. 

14.  Indictment  Record  of  Us  being  returned  inio  Court  Amendment 
Code^  2  6242.  In  misdemeanors,  the  minutes  of  the  Court  should  show 
that  the  indictments  are  returned  into  Court.  But  an  omission  to  do  so 
is  not  fatal.  If  brought  to  the  notice  of  the  Court,  by  motion  to  quash 
or  otherwise,  at  the  term  the  indictment  is  found,  the  defect  should  b« 
supplied;  if  at  a  subsequent  term  the  entry  should  be  made  nuncj^rm 
tunc.  By  section  5242  of  the  Code,  this  objection  is  not  available  after 
verdict.     State  v.   Willi*,  157. 

15.  Orand  Juror.  WiinesB.  Code,  {  5089.  The  provision  of  the 
Code,  2  5089,  exempting  a  witness  ffom  a  prosecution  for  any  offence 
in  relation  to  which  he  has  testified  before  the  grand  jury,  does  not 
extend  to  and  embrace  a  grand  juror,  who  communicates  to  his  fellow 
jurors  his  knowledge  of  a  crime  having  been  committed ;  and  in  doinf 
so,  voluntarily,  implicates  himself  in  the  act.    Slate  v.  Hatfield,  281. 

16.  Usury,  The  gist  of  the  offence  of  usury  under  our  statute  is  the 
reception  of  the  money.  The  mere  contract  or  agreement  for  the  pay- 
ment  of  more  than  the  legal  rate  of  interest,  is  not  of  itself,  while 
unexecuted,  the  subject  matter  of  a  criminal  prosecution.  And  if  the 
parties,  in  order  to  efoade  the  law,  go  into  another  State  and  make  tha 
contract  of  loan ,  and  the  usurious  interest  is,  afterwards,  received  in 
this  State,  a  criminal  prosecution  will  lie.    Murphy  v.  The  State^  249. 

17.  Sanie.  But  if  a  contract  is  bona  fide  made  in  another  State,  for  ihm 
payment  of  money,  the  tate  of  interest  will  be  governed  by  the  law  of 
the  State  in  which  the  contract  is  made ;  and  in  such  case  the  recep- 
tion of  the  money  in  this  State— though  the  rate  of  interest  may  haira 
exceeded  that  prescribed  by  our  law — would  not  be  usury.    Ibid. 

18.  BaUroad$.  Overseer  $  of  roads.  Signboards,  Corporation  Codt 
2  1166.     To  prevent  railroad  accidents,  among  other  things  it  is  r»- 
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quired  bj  {  1166  of  the  Code,  that  the  OTeraeen  of  eTery  pablio  road 
crossed  bj  a  railroad,  shall  place  at  each  crossing  a  sign  marked, 
'<  Look  out  for  the  cars  when  you  hear  the  whistle  or  bell,"  and  the 
County  Court  shall  appropriate  money  to  defray  the  expenses  of  raid 
signs.  And  when  a  public  county  road  passes  through  a  town,  and  is 
used  in  common  by  the  public  and  the  inhabitants  of  the  town,  both  as 
a  public  road  and  a  street  of  the  town,  the  corporation  is  regarded  as 
the  **  overseer"  ef  such  road,  within  the  limits  of  the  town,  and,  as 
inch,  must  perform  the  duties  enjoined  by  law  upon  the  overseers  of 
pujblic  roads.  The  corporation  is  subject  to  a  criminal  prosecution  on 
failure  to  do  so.     Slate  t.  The  Mayor  and  Aldermen  pf  Loudon^  2G8. 

19.  Mayhem,  Aetault  and  battery.  When  drfendant  may  be  found  ymlty 
rf  a  leet  offence.  Code^  \  5228.  By  {  5228  of  the  Code,  any  person 
indicted  for  an  assault  with  intent  to  kill,  or  to  commit  any  other  felony, 
may  be  found  guilty  of  an  assault,  or  an  assault  and  battery;  or  a  de- 
fendant may  be  found  guilty  of  any  offence,  the  commission  of  which 
is  necessarily  included  in  that  with  which  he  is  charged,  whether  it  be 
a  felony  or  misdemeanor.  Hence,  on  an  indictment  for  mayhem,  the 
defendant  may  be  found  guilty  of  an  assault  and  battery.  Garden  t. 
The  State,  267. 

20.  Limitation  of  prosecution.  Code,  {  4983.  If  the  indictment  or  pre- 
sentment be  for  a  felony,  the  limitation  as  to  felonies  applies;  and  not 
the  limitation  as  to  misdemeanors,  although  the  defendant  may  be 
found  guilty  of  a  misdemenSor.     Ibid. 

tl.  Eaves -dropping.  Eaves- dropping  is  the  nuisance  of  listening  under 
walls  or  windows,  or  the  eaTcs  of  houses,  to  hearken  after  discourse, 
and  thereupon  to  frame  slanderous  and  mischicTous  tales.  State  t. 
Pennington,  209. 

22.  Same.  Eaves-dropping  the  grand  Jury.  A  person  who  secretly  and 
stealthily  approaches  near  to  the  room  occupied  by  the  grand  jury, 
while  they  are  engaged  in  the  performance  of  their  duties  for  the 
purpose  of  OTcrhearing  what  is  there  said  and  done  by  the  grand  jury, 
is  guilty  of  eaves-dropping.     Ibid. 

28.  Prosecutor — death  of.  The  accident  of  the  death  of  the  prosecutor 
marked  on  an  indictment,  pending  the  prosecution,  does  not  opei^te 
as  a  discharge  of  the  accused.  The  prosecution  goes  on  as  though  the 
<|^ath  had  not  occurred.     State  ▼.  Loftis  et  al.,  500. 

24.  Slaves.  Selling  liquor  to.  Spirits  cannot  be  sold  or  delivered  to  a 
slave,  under  any  circumstances,  for  his  own  use,  not  even  in  the  pre- 
sencci  or  by  permission,  of  the  master.  It  can  only  be  sold  or  delivered 
to  a  slave  for  the  use  of  the  master,  and  then  the  owner  or  master  must 
be  present,  or  send  a  written  order  for  the  spirits.  Jennings  v.  The 
State,  520. 
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25*  Same.  Character  of  the  order.  To  authorise  the  selling  of  spirits 
to  a  slave  for  the  master,  it  must  be  done  in  his  presence,  or  upon  a 
written  order,  specifying  that  it  is  for  himself,  and  the  quantity  to  be 
sent.  A  general,  or  indefinite  order  is  not  sufficient.  An  order  is  good, 
only,  for  a  single  transaction.     Ibid, 

26.  A  corporation  may  be  indicted.  It  is  well  settled,  both  in  England 
and  America,  that  a  corporation  may  bo  indicted.  LousvilU  and 
Nashville  R.  R,  Co,  v.  The  State,  628. 

27.  Same.  Public  roads — obsirucHon  of  by  railroad  companies.  Railroad 
companies  may  be  indicted  and  fined  for  obstructing  a  public  highway 
contrary  to  the  powers  granted  in  their  cha;rter.    Ibid. 

2d.  Bigamy.  Unlawful  cohabitation.  Code,  J  4839.  By  the  Code,  | 
4839,  a  party  cohabiting  with  a  second  husband  or  wife,  the  former 
husband  or  wife  being  aliye,  is  guilty  of  a  felony.  This  is  a  distinct 
offence  from  that  of  bigamy,  created  by  the  same  section.  Finney  v. 
The  State,  644. 

29.  Same.  Same.  Venue.  Constitutional  law.  By  the  Constitution, 
the  accused  has  a  right  to  be  tried  in  the  county  where  the  offence  U 
committed.  On  an  indictment  for  bigamy,  the  trial  should  be  in  the 
county  where  the  second  marriage  takes  place.  For  an  unlawful  cohab- 
itation, the  party  can  be  tried  in  an^  county  where  the  parties  unlaw- 
fully cohabit.    P>id. 

DAMAGES. 

1.  Measures  of  resulting  from  fraud.  To  entitle  a  party  to  recoYer 
damages  for  a  fraud  in  the  sale  of  personal  property ,  against  the  Teodor, 
he  must  not  only  establish  the  fraud,  but,  also,  some  injury  or  loss  to  him 
as  the  result  of  the  fVaud.  Both  fraud  and  injury  must  exist  to  sus- 
tain the  action.     Wkitson  y.  Oraiy,  441. 

2.  Specula  tive.  Evidence.  In  an  act  i  on  to  recoTer  damages  for  a  fhiadu- 
lent  representation  as  to  the  age  of  a  negro  woman,  it  is  not  competent, 
as  an  element  of  damage,  to  show  that  the  woman  might  have  gireii 
birth  to  seyeral  children  more,  if  she  had  been  as  young  as,  fraadu- 
lently,  represented  to  be.    This  is  too  remote  and  uncertain.    JhuL 

8.  When  exemplary,  may  be  given.  In  cases  of  fraud,  malice,  (^ross 
negligence,  or  oppression,  the  interest  of  society  and  the  aggrtewed 
pai  ty  are  blended,  and  the  jury  may  award  exemplary  damages — such 
as  not  only  to  recompense  the  sufferer,  but  to  punish  the  ofTender. 
By  ram  r.  Me  Quire,  680. 

See  Fraud.   Bailkoad  Gokpanibs.    Salb  of  Beal  Estatb.   Sla.w»». 
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DBCLARATION. 

See  Demurbbb.     Pbacticr  and  Pleading. 
DKEIV 

1.  Takes  effect  from  delivery.  Date  not  essential.  The  date  is  not  an 
essential  part  of  a  deed!  The  deed  will  be  good,  although  it  may  haye 
DO  date,  or  a  false  or  impossible  date,  and  will  take  efTcct  from  the 
real  time  of  delivery.     Swany.  IIodge$j  251.    "-' 

2.  Fraud,  Beneficiaries  and  creditors.  In  a  contest  between  croditora 
and  the  benaficiaries  in  a  deed  of  trust,  fraud  on  the  part  of  the  maker 
of  the  deed,  will  not  deprive  the  beneficiaries  of  the  security  provided 
for  them  in  the  conveyance,  unless  they  have  participated  in  the  fraud. 
Mills  ^  Co.  V.  Uaines  and  others,  832. 

8.  Trustee.  Act  of  1856-6.  It  is  a  familiar  principle  of  equity,  that 
a  trust  shall  never  fail  for  want  of  a  trustee,  or  by  reason  of  his 
neglect,  or  default.  And,  therefore,  a  failure  of  the  trustee  to  com- 
ply with  the  terms  of  the  act  of  1856-6,  will  not  impair  the  validity 
of  the  deed.  It  would  furnish  a  sufficient  reason  for  displacing  him, 
and  appointing  another,  but  would  not  defeat  the  trust.    Ibid,     i^ 

4.  Acceptance  by  the  beneficiaries.  Lien.  The  creditors  for  whose 
benefit  a  deed  of  trust  is  made,  do  not  acquire  a  lien,  or  become  vested 
with  any  absolute  right  under  it  until  they  have  accepted  the  proviB- 
ions  made  for  them.     Ibid. 

5.  Same.  Same.  Presumption  of  Acceptance.  Attaching  creditors.  In 
the  absence  of  proof  to  the  contrary,  the  assent  to  and  acceptance  of 
a  deed  by  the  beneficiaries  will  be  presumed.  But  this  presumption 
will  not  suffice  in  a  contest,  as  to  priority  of  liens,  between  the  benefi- 
ciaries in  the  deed  and  other  lien  creditors.  And  if  the  property  con- 
veyed be  impounded  by  other  creditors  before  there  is  an  acceptance 
of  the  provisions  of  the  deed  by  the  beneficiaries,  they  will  have 
priority  of  lien.    Ibid,     v 

C.  Revocation  of  a  deed  of  trust  If  the  creditors  for  whose  benefit 
a  deed  of  trust  is  made  be  not  privy  to  the  conveyance,  and  the  fact 
of  the  existence  of  such  conveyance  has  not  been  communicated  to 
them,  the  deed  operates  merely  as  a  power  to  the  trustee;  and  it  may 
be  revoked  by  the  maker  of  the  deed,  at  any  time  before  notice  of  itt 
execution,  to  them,  and  their  acceptance  of  its  provisions.    Ibid. 

7.  Sheriff.  Tax  sale.  Act  of  1809,  ch,  84,  J  1.  The  power  of  a 
sheriff  to  execate  a  deed  for  land  sold  by  his  predecessor  in  office  is 
derived  entirely  from  the  statute;  and  this  power  by  the  express  terms 
of  the  statute,  is  restricted  to  the  cases  when  the  '*  sheriff  may  go 
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ont  of  office  not  having  executed  deeds  for  land  sold  by  him  while  fai 
office."  In  such  cases,  alone,  is  the  successor  empowered  to  ezecnie 
the  deed.      Worlham  el  aL  t.  Chernf,  4C8. 

8.  Title  cannot  be  re-vetted  by  surrender  of.  By  the  execution  and 
deliirery  of  a  deed,  the  title  passes,  and  the  returning  of  it  to  the  Ten- 
dor,  whateTer  may  be  the  intention  of  the  parties,  will  not  revest  the 
the  title  in  him.  A  re-convey ance  is  indispensable.  Howard  v.  Huff- 
man, 562.    y 

9.  Same,  Ettoppeh  If  the  grantee  voluntarily  destroy  or  surrender 
the  deed,  with  the  intention  of  defeating  his  own  title,  he  would  be 
estopped  from  setting  it  up,  or  showing  its  contents  by  parol  evidenoe. 
Ibid,   f 

10.  Settlement  by  party  an  a  trustee  for  himself  and  family.  A 
party  owning  property  may  convey  the  pame  to  a  trustee,  to  hold  im 
trust  for  the  support  of  himself  and  family  during  life,  with  remainder 
to  his  children.  A  court  of  chancery  will  sustain  such  a  deed  with 
the  conditions  and  limitations  therein  contained.  MilU,  AdmW^  v. 
Mills,  ei  aL,  706. 

11.  Same.  Payment  of  debts.  If  so  provided  in  the  deed,  the  property 
or  funds  conveyed  cannot  be  applied  to  the  payment  of  any  debt  eon- 
ir acted  by  the  maker  of  the  deed,  after  its  execution.    Ibid» 

12.  Same.  Subsequent  deed.  County  Court.  A  subsequent  deed,  dis- 
posing of  the  property  thus  conveyed,  or  an  order  of  the  Conntj 
(]k)urt,  annulling  the  first  deed,  would  be  inoperative  and  void.    Md. 

SjO  CHiLNOBBT  JCRISDIOTION.     CONSTRUOTIOH  OP   WrITUTOS.   HtfRSAHD 

AND  Wife.  Land  Law.  Redkmption.    Sale  of  Real  Estate.    As- 
signment.   Ghanobrt. 

MED  OF  TRUST. 

See  Deed.    Assignment.    Partnership.    Registration. 
DEMAND  AND  NOTICE. 

See  Bills  and  Notes.    Peacticr  and  Pleading. 

DEMURRER. 

Declaration.  Statement  <if  plaintiff's  interest  in  the  land.  Ad  of  18SS, 
eh.  162.  The  omission  to  state  in  the  declaration  the  extent  of  thf 
plaintiff's  claim,  whether  the  whole,  or  an  undivided  interest  in  tbs 
land,  is  not  fatal  on  demurrer.  After  judgment,  any  defects,  or  im- 
perfections in  matters  of  form,  may  be  amended  by  the  Gonrt  is 
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whiob  the  judgmeni  is  rendored,  or  the  Court  to  which  it  8h«ll  b«  te- 
noned bj  writ  of  error,  or  appeal,  if  bubstantial  justice  require  it; 
and  if  the  amendment  be  in  affirmance  of  the  judgment.  Ro^^ton 
et  al.  V.  Wear  et  aU,  a 

See  Chancery  Jubisdiction.    Cbarcsbt  pLiAPuro.    Pbactiox  ait^ 
Plbadimo. 

DEPOSITIONS. 

1.  EzeeptionM  to.  Practice.  A  general  objection  to  the  competency  of 
eyidence  in  a  deposition,  made  on  the  trial,  will  be  ayailable,  althongb 
no  exception  is  taken  to  the  cTidenoe  at  the  time  the  deposition  if 
taken.    Barton  r.  Cope,  167. 

2.  May  be  read  although  witneta  in  Onu^t.  Code,  J  8837.  If  the  depo- 
sition of  a  witneFs  is  taken,  under  seotio*  88'i7  of  the  Code,*it  may  be 
read,  although  the  witness  is  present  in  Court.  If  the  opposite  party 
desires  a  further  examination,  he  may  introduee  the  witness,  treating 
him  as  the  witness  of  the  party  taking  the  deposition.     TwrnBjf  r, 

*  Officer,  667. 

See  EviPBiiCE. 
DESCENT  AND  DISTRIBUTION. 

t.  Br€iih9rB  and  Htier*  of  bagtard,  MUrit  Act  of  1319,  ch.  18.  By 
the  act  of  1819,  ch.  13,  the  brothers  and  sisters  of  an  illegitimate 
child  dying  intestate,  without  a  child  or  children,  inherit  the  estate  of 
such  illegitimate  child.     RiLey  et  cU.  t.  Byrd  et  al.,  20. 

2.  Same,  Common  law  rvJe.  By  the  common  law,  illegitimates  could 
neither  take  or  transmit  by  descent,  except  to  their  own  offspring. 
They  were  destitute  of  inheritable  blood.  The  act  of  1819  changes 
the  mle  of  the  common  law.    IbuL 

3.  Catetn  judgment.  F.  died  in  1847,  intestate,  learing  a  widow,  who 
also  died.  He  left  no  children,  nor  the  issue  of  such  ;  but  he  left 
brothers  and  sisters  and  their  issue.  Held,  that  his  brothers  and  sif- 
ters, and  their  issue,  inherit  his  estate.    Ibid, 

4.  A$  to  HUgitimaUs.  InUstaey.  Act  of  18(>l-2,  cK  89.  Code,  \  2428. 
If  an  illegitimate  person  die  intestate,  his  or  her  estate^  both  real  and 
personal,  goes,  firet,  to  his  or  her  child  or  children,  if  any  there  be ; 
and  if  none,  then,  to  the  husband  or  wife,  as  the  cnse  may  be»  if  a. 
husband  or  wife  suryire;  and  if  not,  then  to  the   mother  if  she  is  lir- 

.  ing ,  and  if  the  mother  is  not  living,  then,  to  the  brothers  and  sisters, 
by  the  mother,  or  their  descendants.   Webb  and  Wifey   Webb  et  dl.,  68. 

6.  Ai  between  an  uncle  and  aunt,  and  grandmother.  The  maternal  grand* 
mother  of  a  person  dying  intestate,  without  issue,  as  next  of  kin,  sue- 

49 


mo  INDEX. 

ceeds  to  the  personal  estate,  in  preference  lo  the  paternal  nncle  and 
aunt<  But  the  paternal  uncle  and  annt,  in  preference  to  the  grand- 
mother, succeed  to  the  real  estate  if  inherited  from  the  paternal  aneet- 
tor  of  the  intestate.     Latimer  el  al,  t.  Rogers^  692. 

See  Sale  of  Rkal  Estatb.    Wills. 
DISTRIBUTEES. 

See  Contribution. 
DIVORCE. 

1.  Alimony  pendente  Hie  In  a  salt  for  a  diyorce  brought  by  or  against 
the  wire,  if  she  is  not  possessed  of  sufficient  separate  property  or 
means  of  her  own,  adequate  for  her  support,  and  to  defray  the  ex- 
penses^'of  the  suit,  she  is  entitled,  as  against  her  husband,  to  alimony 
pendente  Ute^  and  also  to  such  amount  of  money  as  shall  be  necessary 
to  defray  the  reasonable  expenses  of  the  suit  including  counsel  fees. 
Thompson  v.  Thompson,  627. 

2.  Same.  Qualification  of  the  rule.  This  doctrine  is,  lioweyer,  subject 
to  the  qualification  that  the  wife  is  prosecuting  or  defending  the  snit 
in  good  faith.  If  it  be  apparent  that  her  suit  is  without  any  just  or 
reasonable  foundation,  and  that  her  cause  is  prompted  by  motives  of 
malice,  or  oppression  towards  her  husband,  no  allowance  ought  to  b« 
made  to  her  for  any  purpose.     Ihid, 

8.  Same.  When  suit  dismissed  by  the  tnfe.  When  the  wife  Tolnnta- 
rily  and  understandingly  dismisses  her  suit,  the  husband  cannol» 
thereafter,  be  charged  with  the  expenses  of  suit  or  counsel  feciL 
Ibid. 

See  Appeal.    Fraudulent  Convetances.    Husband  and  Wife. 

DOMICIL. 

What  constitutes.  To  constitute  domicil  two  things  must  concur ;  first, 
residence,  and  secondly,  the  intention  of  making  it  the  home  of  the 
party.  A  man  is  presumed  to  hold  his  domicil  until  another  ia  ob- 
tained; and  to  constitute  this  change  the  fact  and  inieniioH  mast 
concur.     White  et  al.  v.  White  et  al,  404. 

.  DOWER. 

See  HusBARB  and  Wife.    Widow. 

BAVESDROPPINQ. 

-See  Criminal  Law. 
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KTECTMENT. 

3.  JSquittbU  iiUe,  In  an  action  of  ejectment,  in  a  Court  of  Law,  the 
legal  title,  only,  can  be  looked  to ;  and,  in  general,  the  plaintiff's  re- 
corery  cannot  be  resisted  on  the  ground  of  an  outstanding  eqtUtahU 
iiiUj  in  a  third  person,  or  even  in  the  defendant.  CampbtU  t.  Camp' 
hell,  825. 

2.  Deraignmeni  of  iitU — when  necessary.  Estoppd.  In  an  action  of 
ejectment  where  both  parties  claim  title  under  the  same  third  person, 
it  is  sufficient  for  the  plaintiff  to  prove  the  derivation  of  his  title 
from  such  third  person,  without  deraigning  it,  regularly.  The  defend* 
ant  is  estopped  to  gainsay  the  title  of  the  person'  under  whom  both 
claim  to  hold.     Woriham  et  ai.  t.  Cherry^  468. 

Sec  Dbmcr&bb.    Estoppvl.    Etidikok.    Land  Law.    Mbsmb  Pboiits. 
Paacticv  and  Plbadimq.  • 

EMINENT  DOMAIN. 

See  Railboao  Compahibs. 
ENDORSERS. 

See  Bills  akb  Notes.    Innocent  Porchassb. 
ESTOPPEL. 

1.  When  common  source  of  title.  Privies  in  estate  estopped.  If  par> 
ties  derive  title  to  real  estate  from  a*eommon  source,  they  are  estopped 
from  denying  the  seizure  and  Htle  of  the  original  claimant  from  whom 
they  dtrive  title.  When  parties,  if  living,  would  thus  be  estopped, 
their  Aetrs  and  privies  in  estate,  are  likewise  estopped. 

t.  Same.  Deraigntnent  of  title  not  required.  In  an  action  of  ejectr 
ment,  if  the  defendant  is  thus  estopped  from  denying  title,  the  plaintiff 
is  not  required  to  deraign  his  title  any  further  than  to  the  oommon 
•ource. 

8.  What  amounts  to.  When  it  operates  upon  heirs.  If  the  owner  of 
land  has  knowledge  of  the  fact,  that  another  assumes  to  be  owner 
of  the  same,  and  as  sach  enters  into  a  recognisance,  creating  a  lien  on 
the  land  in  favor  of  the  State ;  and  makes  no  objection  thereto,  both 
parties,  as  well  as  their  heirs,  would  be  estopped,  as  against  the  ptir- 
chaser  who  acquired  the  title  under  such  lien.  Wilkins  t.  May  et  aL, 
178. 

8«o  DssD.    Btidbnob.    Raileoad  GoMPAiins. 
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EVIDENCB. 

1.  Pontiw  amd  neffotive.  If  two  witnesses  are  called  upon  to  testily 
iovcbing  the  same  matter,  and  one  swears  that  he  saw  or  heard  a  fact, 
and  the  other,  who  was  present,  that  he  did  not  see  or  hear  it,  and 
heth  witnesses  are  equally  credible,  the  affirmative  witness  is  to  be 
believed ;  but  if  the  witnesses  both  swear  positively — the  one  that  the 
thing  did  take  place,  and  the  other  that  it  did  not — credence  is  due  to 
the  one  who  has  the  superior  and  posiUve  knowledge  of  the  tn^sat- 
tion.    Delk  ▼.  Tha  Siate^  79, 

2»  Meeord,  how  far  evidence.  The  record  of  a  cause  is  not  evidence  in 
in  any  other  suit,  except  between  the  parties  to  said  record,  only  of 
the  fact  of  the  judgment,  and  of  the  damages  and  costs  recovered. 
Rhea  v.  White  et  al,  121. 

S.  Same.  When  evidence  and  depotiHons  a  part  of  the  record.  The  eri- 
denoe  and  depositions  taken  in  a  ctfUse,  are  no  part  of  the  record, 
unless  made  so  by  a  bill  of  exceptions,  &c.     Ibid. 

4.  When  conflicting.  Chancery.  If  the  complainant,  who  is  actor,  fails 
to  make  out  his  case  by  sufficient  proof,  he  is  not  entitled  to  the  iBter- 
position  of  the  Court  in  his  favor.     Humphreye  r.  Mc  Cloud,  285. 

5.  Same.  Same.  Compromise.  If  the  terms  of  compromise  of  a  suit 
pending  in  Court,  are  not  put  in  such  form  as  to  preolude  all  future 
controversy  as  to  the  true  import  of  the  agreement,  this  negligenee 
cannot  be  made  a  ground  upon  which  to  invoke  the  active  interferaiMt 
of  a  Court  of  Equity.     Ibid. 

5h  Auault  and  battery.  Character  qf  the  proeeeutor.  On  the  trial  of  an 
indictment  for  an  assault  and  battery,  the  character  of  the  party  as- 
saulted is  not  admissible  as  evidence,  except  when  involved  in  the  ret 
ifettce.    Barman  v.  The  State^  2i8. 

7.  When  character  a  part  of  the  res  gatee.  Self  dtfenee^  WJiem  it  « 
shown  that  the  defendant  was  under  reasonable  fear  of  his  lifia  ot 
great  bodily  harm,  from  the  prosecutor,  the  prosecutor's  temper*  ib 
oonnexion  with  previous  threats,  is  sufficieotly  part  of  the  ree  ffe*$m  te 
go  in  evidence  as  explanatory  of  the .  state  of  defence  in  Which  tlie 
defendant  placed  himself.    Ibid. 

%  Whe  the  propotiUon  embraces  legal  and  illegal  evidence.  If  a  party 
proposes  to  introduoe  certain  proof,  and  his  proposition  contains  aa 
a^nuKture  of  illegal  matter,  with  l^sal,  it  justifies  the  Court  in  r^eeting 
the  evidence  altogether.    Ibid, 

9.  Usury.  Production  of  the  note.  In  a  criminal  proeecntion  for  iisMff. 
it  18  not  necessary  to  prodqee  the  note,  in  evideii.ce,  given  for  ti^  1mupm4 
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monej.  Th«  note,  if  produced,  may  not  sliow  the  irttiry,  and  it  mast 
be  made  to  appear  by  extrinsic  parol  evidence.  Murphy  ▼.  The  StaU, 
249. 

10.  EtiopptL  AdmUsicnt.  AH  persons,  being  avi  juru,  are  required 
to  tpeak  out  when  an  assertion  is  made,  or  an  act  done,  in  their  pres- 
ence, or  with  knowledge  on  their  part  incompatible  with  their  legal 
rights ;  and  the  failure  to  do  so  is  taken  as  a  tacit  admission  of  the 
truth  of  the  fact  so  asserted,  or  of  the  right  of  the  person  to  do  the  act 
i>augherty  and  Wife  t.  Mareum  tt  al.^  828. 

11.  Same.  Same.  At  between  relatives.  This  principle  applies  as 
much  between  relatives  as  it  does  to  strangers;  and  if  a  statement  is 
made  by  a  mother  in  reference  to  a  conyeyance  made  to  a  son,  in  the 
presence  of  the  son,  which  is  not  cotroyerted  by  him,  such  tacit  ad- 
mission has  the  same  effect  u  if  made  to  a  stranger.     Ibid, 

12.  Ezceptions  to.  Practice.  If  an  objection  to  eyidenoe  be  a  formal 
rather  than  a  substantial  one — to  be  ayailable  in  the  Supreme  Court,  it 
must  haye  been  specially  taken  in  the  Court  below.  Campbell  y.  Ckimp- 
hell,  825. 

18.  Parol,  Tax  Booka.  In  an  action  of  ejectment,  if  the  statute  of 
limitations  is  relied  on,  it  is  competent  to  prove,  by  the  tax  books,  in 
whose  name  the  land  was  listed,  as  a  circumstance  proper  to  be  looked 
to  by  the  jury  in  determining  the  question  whether  the  defendant 
claimed  to  be  the  owner  of  the  land.  The  record  evidence  must  be 
produced;  Parol  evidence  of  the  fact  is  not  admissible.    Ibid, 

14.  When  the  admUeione  or  declarations  of  the  asaignoT  of  a  contract  ad- 
minible.  Admissions  or  declarations  made  by  the  assignor  of  a  per* 
Bonal  contract,  or  chattel,  previous  to  the  assignment,  while  he  is  the 
sole  proprietor,  and  when  the  assignee  must  recover  through  the  title 
of  the  assignor,  are  admissible  as  evidence  against  the  assignee. 
Drennan  v.  Smith,  839. 

16.  Same.  Identity  of  iniereet.  This  rule  applies,  only,  where  there  is 
kn  identity  .of  interest  between  the  assignor  and  assignee.  Thus,  the 
declarations  of  a  former  holder  of  a  promissory  note  negotiated  before 
It  was  over  due,  showing  that  it  was  given  without  consideration, 
though  made  while  he  held  the  note,  are  not  admissible  against  the 
endorsee ;  but  in  an  action  by  the  endorsee  of  a  bill  or  note  dishonored 
before  it  was  negotiated,  the  declarations  of  the  endorser,  made  while 
the  interest  was  in  him,  are  admissible  evidence  for  the  defendant 
Ibid, 

Idw  Pregumpiiim.  Sehoolmaeter,  Ruk  at  to  th«  omia  of  proqf  when  a 
aehoolmaater  ia  indicted  far  an  asaault  and  battery.    "When  the  relation 
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of  Bohoolmaster  and  scholar,  or  any  similar  relation  is  established  m 
defence  of  a  prosecution  for  an  assault  and  battery,  the  legal  presniDp- 
tion  is,  that  the  chastif ement  was  proper,  and  this,  to  warrant  a  con- 
▼iction,  must  be  rebutted  by  showing  that  it  was  excessiTO,  or  without 
any  proper  cause.    Anderson  ▼.  The  Siate^  465. 

17.  When  a  witnegt  may  give  hie  opinion  as  to  the  soundness  of  a  tZoM, 
In  an  action  upon  a  covenant  of  warranty  of  the  soundness  of  a  sUts, 
the  opinion  of  a  witness  as  to  the  slave's  condition,  founded  upon  ob- 
servation and  knowledge,  is  admissible.  The  witne&s  must  first  state 
the  facts  upon  which  his  opinion  is  founded,  and  then  he  may  gire  that 
opinion.     Norton  v.  Moore^  480. 

18.  Bigamy .  The  second  wife  a  eompetentvsiiness.  The  second  wife  is  a 
competent  witness  on  the  trial  of  her  husband  for  bigamy,  or  anlawfol 
cohabitation.    Finney  v.  The  State,  544. 

1 9.  Same.  Declarations  of  the  defendant.  Production  of  ihi  marriaffs 
license.  The  declarations  and  confessions  of  the  defendant  as  to  the 
first  and  second  marriages,  arc  competent  evidence  witliout  producing 
the  marriage  license,  or  an  eye  witness.     Ibid, 

20.  Witness,  competency  of.  Principal  and  surety.  Payment,  The 
principal  in  a  joint  and  several  bond,  or  in  a  judgment  against  several, 
is  not  a  competent  witness,  in  behalf  of  (he  surety,  to  prove  payment 
of  the  debt  or  judgment.    Burst  v.  Word  ei  al.,  564. 

21.  Parol  to  prove  or  supply  a  record  of  another  Court.  In  a  suit 
ponding  in  one  Court  oral  evidence  is  inadmissable  to  supply  a 
defect  in  the  record  of  another  Court,  by  showing  that  an  order  was 
made  or  proceeding  had  in  that  Coui  t,  which  the  cTerk  by  mistake  or 
through  negligence  or  from  other  cause,  omitted  to  enter  on  Che 
record.     Ezell  v.  The  Justices  qf  Giles  County^  583. 

22.  Same.  Witness.  Competency.  If  the  right  of  recovery  by  ilia 
plaintiff  depended  upon  the  record  of  another  Court,  it  would 
be  incompetent  to  establish  such  record  by  oral  testimony;  but 
if  not,  and  the  defendant  relies  upon  his  release  by  the  action  of  the 
Court,  it  is  no  ground  of  reversal,  that  a  witness  was  permitted  ta 
prove  that  no  such  release  was  made;  because  this  could  be  shown 
only  by  the  record,  and  the  evidence  did  him  no  hurt.    Ibid. 

23.  Testimony  of  deceased  witness.  Record.  If  it  is  sought  to  reTexM 
the  ruling  of  the  Court  below,  because  of  the  r<yection  of  proof  of 
what  a  deceased  witness  swore  on  a  former  trial,  it  is  necessary 
that  it  be  stated  in  the  record  what  the  testimony  of  the  rtnccaicd 
witness  was,  so  as  to  enable  the  Supreme  Court  to  see  that  it  was 
material  in  the  case.    Ibid. 
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24.  JPnneipal  and  agent  When  ttatemenit  of  agtnt*eomptteni.  Rm 
getUB.  If  the  statements  of  an  agent  is  a  iiarratiye  of  his  under- 
standing of  a  past  occurrencei  after  the  transaction  has  been  executed, 
and  constitute  no  part  of  the  ruge^Ue,  they  are  inadmissible  against 
his  principal.    Ibid. 

36.  Slander,  General  charaeUr.  In  actions  of  slander,  the  plaintiff's 
general  character  upon  the  trait  inToWed  in  the  charge  is  put  in  issne, 
and  may  be  proven;  but  his  general  character  upon  traits  not  iuToWed 
in  the  charge,  or  special  charges,  or  other  crimes,  or  suspicions  and 
rumors,  are  not  admissible.    Lambert  ▼.  Pharis,  622. 

26.  Statements  of  tntness  on  former  trial.  Bill  of  excfp turns.  It  is 
not  admissible  to  prove  what  a  witness  swore  to  on  a  former  trial,  be- 
cause his  attendance  could  not  be  had.  This  rule  applies  where  the 
witness  is  dead  1^  either  is  a  bill  of  exceptions  admissible  in  such  case, 
to  prove  what  the  witness  stated  on  the  former  trial.  Scruggs  v.  Dam, 
664. 

27«  Nominal  party  competent  a*  a  witness.  Code^  \  8810.  By 
the  Code,  nee.  ^SlO,  a  nominal  party  to  the  record  is  made  a  compe> 
tent  witness.  But  if  incompetent  on  other  grounds,  such  as  interest, 
&c.,  his  testimony  would  not  be  admissible.  Sewanee  Mining  Co. 
V.  Best  #  Bro.,  701. 

28.  Same.  Receipt.  A  receipt  given  by  a  party  who  has  no  agen- 
cy or  power  in  the  matter,  is,  with  the  acceptance  of  the  money  by  the 
per.'On  entitled  thereto,  competent  evidence  of  the  payment  of  the  same! 
but  an  admission  in  the  receipt  that  it  was  in  full  to  date,  is  not  ad- 
missible and  binding  upon  the  party.     Ibid. 

See  Accounts.  Assignment.  Bill  op  Exceptions.  Chaupertt. 
CoNTBACT.  Damages.  Depositions.  Forcible  Entry  ard 
Detainee.  Fraudulent  Conyetancbs.  Judgment.  Lamp 
Law.  Mortgage.  Kfw  Trial.  Principal,  and  Agent  Slar- 
DER.  Statute  of  Limitations.  Stat  of  Execution.  Troyer. 
Wills.     Witness. 

EXECUTION. 

1.  Levy.  Effect  of .  Title.  The  title  to  personal  property,  levied  on  by 
an  officer  vests  in  him,  and  he  is  authorized  to  sell  the  same  at  any 
time,  ^ven  after  the  execution  is  functus  officio.    Brown  v.  Alien,  420. 

2.  Same.  Waiver.  Abandonment  Nothing  less  than  the  satisfactio  n 
of  the  debt,  or  some  recognized  act  of  abandonment,  or  waiver,  either 
by  the  creditor  or  officer,  could  have  the  effect  to  destroy  the  title 
vested  by  the  levy,  or  restore  the  right  of  property  to  the  execution 
debtor.    Ibid, 
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8.  ScoM.  Same,  Possission.  Nor  does  the  title  wbieh  rests  in  tht 
officer  by  virtue  of  the  levy  depend  upon  the  removal  of  th«  property 
lyrom  the  possession  of  the  defendant  in  the  execution.  It  may  be  left 
vrith  the  defendant,  or  placed  in  the  custody  of  any  other  person 
without  affecting  his  title.  Neither  is  his  title  destroyed  by  taking 
out  an  (Utas  execution,  or  ai>  order  of  sale,  or  by  taking  a  deliveiy 
bond  on  the  aliaa.    Ibid. 

4.  JSame,  JEJFed  of  excessive  levy.  It  is  the  duty  of  an  oiBe«r  to  lery 
on  property  sufficient  to  make  the  debt  in  his  hands  amply  secore 
against  all  probable  contingencies,  but  it  should  not  be  excessive.  Tet, 
a|^  excessive  levy  will  not  vitiate  the  title  of  the  officer  to  the  property 
levied  on.     Ibid. 

b.  Same,  Debtor  cannot  ditpose  of  Uu  property.  The  execntioa 
debtor  cannot  communicate  title  to  property  levied  on  to  another  per- 
son, until  the  levy  is  discharged  by  payment  of  the  debt,  or  waiver,  or 
abandonment.    Ibid. 

6.  Lien  of,  reXates  to  its  teste.  An  execution  issued  upon  a  judgment 
of  a  Court  of  Record  relates  to  its  teste,  and  binds  the  debtor's  per- 
sonal property  from  the  time  it  is  awarded.     Peek  v.  Mobineon,  438. 

7.  Lien  of  eaeeution  on  justices  judgment.  Levy,  Code,  J  3078. 
When  an  execution  issued  upon  the  judgment  of  a  Court  of  Record, 
and  one  upon  a  justice's  judgment,  are  levied  on  the  same  personal 
property,  the  execution  first  levied  has  priority  of  satisfaction.     Ibid, 

8.  Lien,  Attachment,  This  provision  of  the  Code  has  ^o  applieatioB 
to  a  levy  under  an  attachment  issued  by  a  justice  of  the  peace,  and  tlie 
lien  of  a  court  execution,  if  of  older  teste,  has  priority  over  the  liea 
of  such  attachment.     Ibid, 

9.  Death  of  fhe  principal.  Revivor,  The  death  of  one  or  more  defend- 
ants in  a  judgment,  interposes  no  obstacle  to  the  issuaoee  of  as 
execution  without  reviving  the  judgment  The  execution  is  iasaad 
in  the  usual  form,  and  it  is  the  duty  of  the  officer  to  proceed  to  col- 
lect the  debt  from  the  surviving  defendants.     Cheatham  v.  JBrien,  652. 

10.  Reium  of.  Sheriff.  The  sheriff  has  the  whole  Intervening  pe- 
riod between  the  time  an  execution  comes  to  his  hands  and  the  return 
day  to  execute  it;  unless  by  delay  the  debt  might  be  lost  or  put  in 
jeopardy ;  and  if  his  term  of  office  expires  before  the  return  day  of 
an  execution  the  only  duty  imposed  on  the  outgoing  sheriff  is  to  de> 
liver  over  the  process  to  his  successor     NoUn  v.  Parckmen  et  al^  609. 

11.  Same,  Same.  Sureties,  A  [sheriff  has  no  power  tc  exeetile  m 
return  an  execution  after  his  term  of  office  is  at  an  cud;  tsnlcBs 
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while  in  office  he  had  begun  its  execution;  and  a  failure  to  execiiU 
and  return  an  execution  in  such  a  case  is  not  a  breach  of  the  condition 
of  hid  bond,  so  as  to  charge  his  sureties.    Ibid, 

12.  Same.  Same,  Delivery  of  process  to  successor.  The  neglect  of  the 
sheriff  to  deliver  over  process  remaining  unexecuted  in  his  hands, 
upon  the  expiration  of  his  official  term,  to  his  successor,  is  not  an 
official  omission  or  neglect,  within  the  condition  of  his  bond  so  as  t« 
charge  his  sureties.     Ibid. 

18.  Same.  Same.  Same.  Question  reserved.  If  an  execution  is  placed 
in  the  hands  of  the  sheriff,  and  retuined  by  him  with  the  knowl- 
edge and  by  the  express  direction  of  the  plaintiff,  can  any  de- 
fault be  imputed  to  him  for  failing  to  execute  and  return  it?    Ibid. 

See  Judgments.  Lakd  Law.  Payment.  PniNCiPAL  and  Surktt. 
Sale  or  Real  Estate.    Trover. 

FACTOR  AND  PRINCIPAL. 

1 .  Factor  has  a  special  property  and  lien.  A  factor  has  a  special  property 
in  the  goods  entrusted  to  him  for  sale ;  and  a  lien  on  them  for  his 
factorage  or  commission,  and  may  sell  the  goods  in  his  own  name. 
Campbell  ^  Co  ▼.  Reetfes  j*  Breman,  226. 

2.  Same,  Factor  cannot  delegate  his  authority.  In  general,  a  factor 
has  no  power  to  delegate  his  authority  to  another  person ;  it  must  be 
executed  by  him  personally,  unless  authority  to  substitute  another  in 
his  stead  is  expressly  or  impliedly  conferred  upon  him  by  his  prin- 
cipal.    Jbid. 

8.  affect  of  a  delegation  of  his  poufer^  by  a  factor.  Conversion,  As- 
sumpsit, If  a  factor  dispose  of  the  goods  of  his  principal,  by  a  dele- 
gation of  his  power  to  a  third  person,  without  the  sanction  of  his  prin- 
cipal, or,  of  a  usage  of  trade,  it  is  a  conversion  of  the  goods  by  the 
factor,  and  the  principal  would  have  an  election  either  to  sue  in 
trover,  grounding  his  action  on  the  tort ;  or  to  waive  the  tort,  and  re- 
cover the  value  of  the  goods  in  an  action  of  assumpsit^  based  upon 
the  breach  of  the  implied  contract     Jbid. 

i.  Sub  agent,  LidbUity  of.  Whenever  the  authority  to  appoint  a  sub- 
agent  exists,  a  privity  is  created  between  the  principal  and  such  sub- 
agent,  and  the  latter  will  be  held  directly  responsible  to  the  principal. 
Bui  if  no  such  privity  exists,  the  sub-agent  would  be  responsible  to 
his  immediate  emplojer,  and  the  remedy  of  the  principal  would  be 
against  his  agent     Ibid, 

FEME  COVERT. 

See  Cbaecbrt  Plsadinq.    Partitxox. 
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FORMA  PAUPERIS. 

See  Cebtiorabi  akd  8upkb8bdea8. 
FORCIBLE  ENTRY  AND  DETAINER. 

1.  When  it  liet.  If  a  party  take  possession  of  the  land  of  anotheri  u 
a  sub-tenant,  he  woald  occupy  the  place  of  the  tenant,  and  be  liable 
to  this  action.  So,  if  he  entered  as  a  trespasser  the  action  would  lie: 
but  if  he  entered  peaceably  and  for  himself,  without  any  connectioB 
with  the  owner  or  tenant,  the  premises  being  vacant,  he  cnuld  not  be 
turned  out  of  possession  by  this  action.     Bird  v.  Fannon^  12. 

2.  Evidence.  BUI  of  exceptions.  New  trial.  The  manner  in  whicb 
the  defendant  obtains  the  possession  of  land  being  the  gitt  of  this  te- 
tion,  there  must  be  some  evidence,  upon  this  material  que^iion,  in  the 
bill  of  exceptions  or  the  Supreme  Court  will  grant  a  new  trial.  Such 
evidt-nce  cannot  be  presumed,  when  the  bill  of  exceptions  states  that 
all  the  OTidence  in  the  cause  is  set  out  therein.    Ibtd. 

8.  Trustee.  Possession,  The  action  of  forcible  or  unlawful  entry  and 
detuiner  will  not  lie  in  favor  of  a  trustee  created  by  a  mortgage,  or  a 
purchaser  under  him,  neither  of  whom  has  had  possession  of  tbe 
prcmisee,  against  a  naked  trespasser.  In  such  case  there  is  no  privily 
between  the  trustee,  or  purchaser,  and  the  trespasser;  and  the  latter 
is  not  the  tenant  of  either.     Kuhn  v.  Feiser,  82, 

4.  Same  Ccue  in  judgment.  A  mortgage  was  executed,  conveying  a 
tract  af  land,  to  secure  the  payment  of  certain  debts.  The  mortgagor 
remained  in  possession  of  the  land  until  hisdeath.  After  the  death  of 
the  mortgagor,  the  trustee  sold  the  land  to  pay  the  debts  se  ured. 
After  the  sale,  the  wife  removed  and  left  the  land  in  the  hands  of  an 
agent,  who  leased  it,  and  the  lessee  took  possession.  Held,  that  the 
transaction  being  prior  to  the  Act  of  18o6,  the  widow  had  no  intertai 
in  (he  land,  and  the  lessee  was  a  mere  naked  trespasser;  and  an  action 
of  unlawful  detainer  would  not  lie  at  the  instance  of  the  purchaser 
against  the  lessee.     Ibid. 

6.  Agreement.  Construction  of.  By  an  instrument  of  writing,  the 
plaintiffs  in  error  specified  certain  services  to  be  performed  by  the  de- 
fendant for  which  he  was  **  to  have  the  house  rent,  use  T)f  garden,  fire- 
wood, and  pasturage  for  what  cows  you  keep  for  family  use.  Mr.  A. 
J.  Hnll  to  hold  possession  until  the  25th  of  December,  1859  and  said 
Hall  to  have  entire  control  of  the  premises  as  agent  for  Ariand  R 
Colcord."  Held  :  that  Hall  was  not  a  mere  agent,  but  t<^»ok  an  interest 
in  the  premises  as  the  lessee  of  A.  E.  Colcord,  and  was  entitled  to  the 
possession  until  the  25th  December,  1869,  and  if  wrongfully  tnnicd 
out  of  possession,  could  maintain  an  action  of  forcible  entry  and  de- 
tainer ta  be  restored  to  the  same.     Colcord  v.  Hall  625. 

See  SfATUTB  or  Limitations. 
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I&AUD. 

Edle  of  Land,  Damages.  If  a  parly  get  up  a  proceeding  for  a  sale  of 
real  estate  for  partition,  fraud ulently,  which  is  void,  the  measure  of 
damftges  against  him  is  the  purchase  money  with  interest.  Key  r. 
Key  et  al.,  448. 

CCC  CORTRACT.      DaVAGES.      FRAUDULENT  CONVETAKCES.      LAND  LaW. 

Mortgage.      Partition.      Sale    o?    Real    Estate.      Trotbb, 
Trust  and  Trubtbe. 

FRAUDS,  STATUTE  OF. 

1.  Promise  to  pay  the  debt  of  another.     New  consideration.    When  the 
.     promiee  to  piijr  the  debt  of  another  arises  out  of  some  new  and  origi- 
nal consideration  of  benefit,   or  barm,  moving  between  the  newlj 
contracting  parties,  it  is  not  a  rase  within  the  statute  of  fraudB, 
and  need  not  be  in  writing.     MilU,  Adrn'r,  t.  MilU  et  ai.,  706. 

2.  Same.  Effect  of  answer  in  chancery.  If  a  guarantee,  within 
the  statute  of  fV'auds,  is  acknowledged  and  relied  on  as  a  defence,  bj 
the  party  making  it,  in  an  answer  in  chancery,  the  want  of  a  promiB« 
in  writing  is  obviated  by  the  statements  in  the  answer.     Ibid. 

FRAUDULENT  CONVEYANCES. 

1.  Conveyance  made  to  defeat  aUmony^  void.  Divorce.  If  a  married  wo- 
man file  a  bill  for  a  divorce  and  alimony,  having  at  the  time  a  sufficient 
cause  for  a  divorce,  and  is  induced  by  fraudulent  promises  to  dismisB 
her  bill,  and,  thereafter,  the  husband  executes  a  conveyance  in  order 
to  defeat  her  right  to  alimony,  the  grantee  participating  in  this  frauda- 
Iqnt  design,  the  conveyance  is  void,  and  will  be  set  aside,  as  to  her. 
Brooks  V.  Cauehran  et  al.,  464. 

%•  Same.  Cannot  stand  as  securi/y  for  money  advanced.  Where  a  con- 
veyance is  void  on  the  ground  of  fraud  it  is  void  ab  initio^  and  will  not 
be  allowed  to  stand  as  a  security  to  the  grantee  for  advances  he  may 
have  made,  or  responsibilities  he  may  have  assumed  on  account  of  it* 
Ibid. 

8.     Fraud  in  law^  and  fraud  in  fact.     Effect  of,     A  conveyance  fraudn- 

lent  in  fact^  is  absolutely  void,  and  is  not  permitted  to  stand  as  a 

security  for  any  purpose  of  reimbursement  or  indemnity;  but  it  is 

.    otherwise  with  a  deed  obtained  under  suspicious  circumstances,  or 

which  is  only  constructively  fraudulent.  Allfy  et  al  v.  Connell  eteU., 

.   678. 

4.  Same.  Repayment  of  purchase  money.  Lien.  If  tlio  deed  bo 
void  for  fraud  in  fact,  the  creditor  is  entitled  to  avoid  it  wiihoui 
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repayment  to  tbe  fraadulent  purchaser,  of  the  purchase  monej.  Bol 
where  it  is  onljr  fraudulent  by  construction  of  law,  the  purchaser  will 
be  protected  to  the  extent  of  refunding  his  purchase  money,  or  alio* 
ing  the  conyeyance  to  stand  as  a  security  for  it.    Ihid. 

6.  Sutpieion.  Onua  of  proof.  If  tbe  consideration  of  a  deed  ii 
impeached  by  the  bill,  and  the  circumstances,  though  insufficient  to 
establish  that  it  is  actually  unfounded,  are  sufficient  to  cast  strong 
suspicion  upon  it,  it  is  incumbent  on  the  purchaser  to  establish  th« 
consideration  by  satisfactory  proof.    Ibid. 

6.  Same.  Same.  Payment,  Presumption.  If  the  fact  is  proted 
that  the  consideration  was  paid,  the  presumption  of  law,  in  the  ab- 
sence of  contradictory  proof,  is,  that  the  money  belonged  to  \h» 
purahaser.    Ibid. 

7.  Ccntideration  paid.  Appropriation  qf  tame.  When  the  cod> 
sideration  of  a  conyeyance  is  paid  the  purchaser  is  not  efaargeabb 
with  the  duty  of  seeing  to  its  appropriation.  If,  therefore,  the  money 
paid  be  misapplied,  it  docs  not  inyalidate  the  conyeyance.     Jhid 

8.  Deed.  Inadequacy  of  eonsideraiion.  Chancery.  A  deed,  with  a 
small  consideration,  connected  with  other  inequitable  circumstanon^ 
will  be  set  aside  in  equity,  in  fay  or  of  a  creditor,  soVar  as  to  let  in  his 
debt ;  and  a  sale  of  the  land  will  be  decreed,  unless  the  conveyct 
will  adyanee  the  diiTerence  in  amount  between  the  sum  paid  and  tbe 
fair  yalue  of  the  land,  to  be  ascertained  in  some  catisfactoiy  mode. 
Ibid. 

FRSEDOM. 

1.  Contract  of.  Master  and  done.  A  contract  entered  into,  directly,  be- 
tween the  master  and  slaye,  for  the  freedom  of  the  latter,  upon  a  con- 
sideration moving  from  the  slave,  or  from  a  stranger  on  behalf  of  the 
slaye,  is  valid  and  obligatory.  But  an  agreement  without  any  con- 
sideration, imposes  no  obligations  upon  the  master ;  nor  confers  any 
rights  upon  the  slave.  Whatever  may  be  the  obligations  of  such  an 
agreement,  in  foro  conedeniioBy  it  is,  in  contemplation  of  law,  a  nuAim 
pactum,  and  cannot  be  enforced.    Isaac  y.  Sliyer  et  cU.,  214. 

2.  Same.  Truet.  WiU.  Revocation.  After  the  execution  of  his  will, 
the  testator  can  dispose  of  his  slave  therein  bequeathed,  by  sale»  or 
otherwise.  So,  he  can  confer  by  parol  declaration,  a  present  right  of 
freedom  upon  the  slave ;  or  stipulate  with  his  wife  that  the  slsTe  should 
be  free  at  her  death ;  or  she  should  set  him  free,  and  in  this  way  create 
a  parol  trust  in  fayor  of  the  slave.  In  either  case,  there  would  be  a  revo- 
cation of  the  will,  pro  tanto,  and  the  contract  for  ft'eedom  would  be 
enforoed.    Ibid. 
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S.  Contract.  Parol  trust.  An  agreement  between  (he  master  and 
•lave,  by  which  the  master,  for  a  Taluable  consideration,  conveys  the 
slave  by  bill  of  sale  to  a  third  person,  with  the  verbal  agreement  between 
the  slave  and  such  third  party,  that  the  slave  is  to  serve  him,  in  oon- 
sideration  of  the  amount  advanced  to  his  master,  for  a  speciOed  timet 
and  then  be  entitled  to  his  freedom,  creates  a  trust  in  favor  of  such 
slave,  which  a  Court  of  Chancery  will  enforce.  Nor  can  the  person 
who  thus  holds  the  legal  title  dispose  of  such  slave  to  a  person  cogni- 
sant of  the  facts,  so  as  to  defeat  his  right  to  fVeedom.  Isaac  v.  Fams- 
worth  et  al ,  276. 

4.  Will.  Construction  of.  Potter  to  sell.  A  general  and  unqualified 
power  to  dispose  of  property  bequeathed  by  will,  vests  the  absolute 
title  to  such  property  in  the  legatee,  although  it  may  be  given  for  life, 
with  remainder  over  to  others.  And  such  legatee  would  be  authorized 
to  di9pose  of  the  property  thus  bequeathed,  by  gift,  sale,  or  otherwise. 
The  tenant  for  life  would  not  bo  a  trustee  for  the  remaindermen,  and 
required  to  hold  the  proceeds  in  case  of  sale  in  trust  for  them.  Hence, 
the  tenant  for  life  coald  confer  upon  a  slave  thus  given,  the  right  to 
fireedom.    Ilfid. 

^  Same.  Same.  Illustration,  D.  made  his  will,  in  which  he  be- 
qneaihed  his  property  to  his  wife  for  life,  with  remainder  to  his  children, 
equally.  He 'tested  in  h%r  the  power  to  hire  or  sell  the  negroes,  and  to 
remove  them  to  any  other  county  or  State.  By  agreement  with  the 
sluve,  the  widow  sold  him  to  B.  for  three  hundred  dollars,  with  the 
verbal  understanding  between  the  widow,  slave,  and  S.,  that  the  alave 
was  to  serve  S.  for  eight  years,  and  then  to  be  emancipated.  Held, 
that  a  parol  trust  was  created  in  favor  of  the  slave,  and  he  was 
entitled  to  his  freedom.    Ibid. 

GAMING. 

1.  When  the  thing  wagered  may  he  recovered.  In  gaming  contracts,  when 
the  impending  event  is  undecided,  and  after  the  event  as  against  a 
stakeholder,  who  has  been  notified  not  to  pay  the  thing  lost  to  the 
winner,  and  as  against  the  other  party  who  receives  the  wager  after 
such  notide  to  the  stakeholder,  the  owner  may  disaffirm  the  contract 
and  recover  his  property.     Outhman  v.  Parker,  288. 

2.  Limitation.  Act  of  1799,  eh.  8,  {  4.  The  act  of  1799,  ch.  8,  {  4, 
limiting  suits  brought  for  the  recovery  of  money  or  property  lost  at 
gaming,  to  ninety  days  from  the  payment  or  delivery  thereof,  has  no 
application  to  cases  where  the  contract  is  disaffirmed,  and  notice  given 
ttot  to  deliver  the  wager.    Ibid. 

GARNISHMENT. 

1.    Partners.    Notiet.    A  yamwAfTtfnt  is  in  the  nainre  of  an  attaohventi 
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and  upon  its  serTice  the  property,  effects,  or  debt  in  the  hands  of  tlit 
garnishee  is  in  the  custody  of  the  law ;  and  beyond  the  control  of, 
either  the  garnishee,  or  the  judgment  debtor.  The  service  of  a  gar- 
nishment npon  one  member  of  a  firm  that  is  indebted  to  the  defendant 
in  the  execution,  is  notice  to  all  the  members  of  said  firm;  and  a  pay- 
ment of  the  debt  by  a  partner,,  in  ignorance  of  the  service  of  sueh 
garnishment,  to'  the  debtor,  does  not  discharge  the  garnishee  from 
liability  to  the  execution  creditor.    Arnold  t.  Linatpeaoer,  51. 

2.  Costs.  If  a  garnishment  is  successfully  prosecuted  against  the  pei^ 
son  summoned,  and  the  funds  in  his  hands  are  not  sufficient  to  pay  tha 
debt  and  costs,  and  the  costs  of  (aid  proceedings  by  gnrnishment-— tht 
garnishee  not  haying  resisted  and  appealed  from  the  judgment  against 
him — the  execution  creditor  is  liable  for,  and  should  be  taxed  with 
the  costs.  The  garnishee  is  in  no  fault,  and  is  not  liable  for  the  coats 
Ibid. 

8.  Answer  of  the  garnishee.  What  protects  him.  It  is  the  duty  of  the 
garnishee  to  state,  in  his  answer,  every  fact  within  his  knowledge 
which  had  destroyed  the  relation  of  debtor  and  creditor  previously  ex- 
isting between  him  and  the  defendant.  If  he  fail  to  disclose  a  fact, 
which,  if  disclosed,  would  have  prevented  a  judgment  against  him,  ha 
cannot  afterwards  set  up  that  judgment  m  bar  of  a  recovery  on  the 
debt  he  owed  the  defendant,  and  which  he  knew  had  passed  into  the 
hands  of  a  third  person  before  he  answered  as  garnishee.  Conner  v. 
AUen,  418. 

4.  Same.  Case  in  judgment  C.  was  indebted  to  A.  by  note.  The  note 
had  been  transferred  to  B.  by  delivery.  Judgment  was  confessed  by 
C.  on  the  note,  he  knowing  that  it  belonged  to  B.  By  mistake,  the 
judgment  was  rendered  in  favor  of  A.  against  0.  The  creditors  of  A. 
had  garnishment  served  on  C  ,  who  answered  that  he  was  indebted  te 

A.  the  amount  of  the  judgment,  without  disclosing  the  fact  that  the 
debt  had  been  transferred  and  belonged  to  B.  Judgments  were  ren< 
dered  ngninst  C.  on  his  answer.  Held,  that  the  judgments  on  the  gar^ 
nishments  did  not  discharge  C.  from  his  liability,  on  the  judgment,  to 

B.  Jbid. 

GIFT. 

1.  ^c^o/1881,cA.90,{12.  By  the  act  of  1881,  ch.  90,  {12,  ft  J>aro7 gift  of 
a  slave  is  void ;  hence,  if  a  slave  is  hired  to  a  party  until  called  for,  but 
if  not  called  for  the  slave  to  be  his,  he  could  not  hold  said  slave  uikder 
this  qualified  gift,  if  the  donor  die  without  reclaiming  him.  Owert^nk 
T.  AUen,  Ex'r,  440. 

5.  Oemsa  mortis.    Donor^s  note.    A  donor's  own  promisor/  note,  paj»- 
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ble  to  the  donee,  eanoot  be  the  sabject  of  a  donatio  e^ma  martu. 
Brown  t.  Moorst  AdmW^  #«.,  671. 

GRANT. 

1.  Prentmpiion  of.  Priority  of  Possession.  The  presumption  that  the 
State  has  parted  ifith  her  right,  by  grant,  will  arise,  if  there  has  been 
a  continned  and  connected  possession  of  the  land,  without  any  MaiuSy 
for  twenty  years,  without  reference  to  the  manner  in  which  the  re- 
spect ire  possessions  are  connected  or  succeed  each  other  ;  ami  withont 
regard  to  the  source  from  wh'ch  each  claims  to  have  derived  his  title. 
The  presumption  arises,  although  the  possession  had  been  by  dilTereiit 
persons,  without  any  priyity  of  litle  or  occupation  between  them. 
Scale*  ▼.  Coekrill,  482.  y 

2.  Same,  Charaeier  of  possession  necessary  to  raise  the  presumption. 
Thi^  presumption  will  not  arise  unless  there  is  an  actual  possession  of 
some  part  of  the  land,  and  if  held  under  a  paper  title  dei^ignating  the 
boundaries  claimed  to,  this  possession  would  be,  by  construction,  to 
the  limits  prescribed  by  such  paper  writing.     Ibid. 

S.  Same.  JSnclosure,  If  the  possession  is  not  held  under  an  instrument 
of  writing  defining  the  boundaries,  the  party  can  only  claim  title,  by 
presumption,  to  the  extent  of  his  enclosure ;  but  the  character  of  the 
enclosnre  is  immaterial.  It  may  be  a  wall,  ditch,  fence,  hedge,  or 
naturul  barrier,  snoh  as  a  river,  bluff,  &c.,  provided  the  arrangements 
and  improvements  made  by  him  evince  an  intention  to  appropriate  the 
natural  bariier  as  one  of  the  boundaries  of  his  possession.     Ibid, 

4.  Same.  Hiatus  in  possession.  The  fact  that  the  enclosure  was  at 
limes  down,  and  persons,  as  well  as  stock  passed  over  the  land,  will 
not  interrupt  or  break  the  possession,  if  the  land  were  still  used  and 
occupied  for  agricultural  purposes,  either  by  cultivation  or  stock 
raising.     Ibid, 

Ske  Land  Law. 

GUARDIAN  AND  WARD. 

1 .  Guardian  Jtas  n»  power  to  trench  upon  principal.  Chancery  jurisdic- 
tion. If  the  interest  on  the  fund  in  the  hands  of  a  guardian  is  not 
sufficient  to  afford  the  means  of  a  competent  maintenance  and  edaca- 
tion  of  bis  ward,  a  court  of  Chancery  can  authorise  him  to  trench  upon 
the  principal;  but  the  guardian  has  no  authority  to  do  this  unUss  thus 
empowered. 

%,  Question  reserved,  liVill  the  acts  of  a  guardian  or  trustee,  whleh 
clearly  appear  to  be  for  the  interest  of  the  ward,  or  which  are  8uob<aa 
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the  Goari  would  have  authorised,  be  approved  and  pvoleeted  l^  tba 
Court  ?     Beeler  and  Wife  t.  Dunuj  87. 

See  Contbibution.    Sale  of  Real  Estate. 

HEIRS. 

See  Abatemsmt.    Ebtoppbi..    Sgikb  Vaoia».    Statute  of  Lnor^- 
noRs. 

HUSBAND  AND  WIFE. 

1.  Divorce,  Maintenance  cf  vnft  and  children.  Chancery  JurisdktUm. 
Act  o/18?5,  ch.  26,  a  18  and  19.  Cods,  H  2467,  2468.  By  the  act 
of  1885,  ch.  26,  JJ  18,  19,  the  substance  of  which  is  inoorporated  into 
the  Code,  J  J  2467,  2468,  a  married  woman  may  exhibit  a  bill,  in  any 
Court  having  equity  jurisdiction,  against  her  husband,  for  cruel  and 
inhuman  treatment;  or,  such  conduct  on  the  part  of  the  husband  as 
may  render  it  unsafe  and  improper  for  her  to  cohabit  with  him;  or, 
such  indignities  offered  to  her  person  as  renders  her  condition  intolo*' 
ble ;  or,  that  he  has  abandoned  her;  or  turned  her  out  of  dooraB  and 
refuses  or  neglects  to  provide  for  her.     Nicely  y.  Nicely,  184. 

9,  Same.  Saine.  Same  Ifpon  either  of  the  foregoing  causes  being 
•stablisihed,  the  jurisdiction  is  expressly  given  to  the  Court  to  deoree 
a  separation  from  bed  and  board  forever  thereafter,  or  for  a  limited 
time,  as  shall  seem  just  and  reasonable ;  or  to  make  such  other  deereo 
in  the  premises  as  the  nature  and  circumstances  of  tiie  case  require. 
Tbid. 

8.  Same.  Same.  The  Court  has  power,  whether  it  decrees  a  separaUon 
from  bed  and  board  or  not,  to  make  such  order  and  decree  for  Um 
suitable  support  and  maintenance  of  the  complainant  and  her  children, 
or  any  of  them,  by  the  husband,  out  of  his  property,  as  the  nature  of 
the  case  and  circumstances  of  the  parties  render  suitable  and  proper. 
The  orders  and  decrees  of  the  Court  may  be  enforced  by  sequestering 
the  rents  and  profits  of  the  r^al  estate  of  the  husband,  and  bis  personal 
estate  and  choses  in  action.     Ibid. 

4.  Deed  executed,  alone,  by  the  wife,  it  void.  Act  of  1716,  ch,  28.  Tbe 
act  of  1716,  ch.  28,  substituted  a  deed,  jointly  executed  by  hoslmisd 
and  wife,  and  acknowledged  in  the  form  prescribed,  instead  of  the 
common  law  modes  of  conveyance,  and  in  no  other  way  can  the  wil«e*8 
freehild  cstnte  pass,  under  our  law.  It  is  indispensable  that  the  liiie- 
band  shall  be  a  party  to  his  wife's  conyeyanoe;  if  not,  the  same  Is  % 
nullity.     Cope  ▼.  Meeks,  et  al.,  387. 

&     When  the  wife  is  agent  for  her  hveband.    The  wlfe^  in  the 
of  her  husband,  has  an  implied  authority  to  take  all  proper  aad 
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sary  steps  to  protect  his  property  from  destraotion  or  injury,  and  the 
husband  is  responsible  for  her  acts  in  the  execution  of  that  authority. 
CantreU  and  wife  ▼.  Colwell,  471. 

6.  Same,  Quettion  reserved.  If  the  wife  employs  another  a9  the  ser- 
Yant  of  her  husband,  who  wilfully  and  tortiously  commits  an  injury, 
by  the  assent  of  the  wife,  or,  if  she  subsequently  approve  the  act  of 
the  servant,  would  Hie  husband  be  responsible  for  the  tortious  act? 
Ibid. 

7.  Tenancy  by  the  curtesy.  Remainder  and  reversion,  A  man  cannot  be 
tenant  by  the  curtesy  of  a  remainder  or  reversion  expectant  upon  an 
estate  of  freehold.     Reed  v.  Reed  et  al,,  491. 

8.  Same,  Dower.  If  a  woman,  on  whom  lands  descend,  endow  her 
mother,  afterwards  marries,  has  issue,  and  dies  in  the  lifetime  of  her 
mother,  her  husband  will  not  be  entitled  to  an  estate  by  the  curtesy  in 
those  lands  whereof  the  mother  was  endowed>-l)ccaase  the  daughter's 
seizin  was  defeated  by  tho  endowment.    Ibid, 

See  Sals  ov  Bxal  Estatb.    Statutjb  ot  Limitations.    Stat  or 
Executions.    Teust  and  Trustee. 

ILLEGAL  CONTRACT. 

See  Contract. 

IMPROVEMENTS. 

!•  Void  sale.  Lien.  Rents,  If  a  party  is  put  in  possession  of  land  by 
the  owner,  upon  an  invalid  sale,  which  the  owner  fails  or  refiises 
to  complete ;  and,  in  the  expectation  of  the  performance  of  the  con- 
tract, pays  the  purchase  money,  and  makes  improvements,  a  Court  of 
Equity  will  directly  and  actively,  upon  a  bill  filed  against  the  owner 
for  an  account,  make  restoration  of  the  purchase  money,  and  compen- 
sation to  the  full  value  of  all  the  improvements  to  the  extent  they 
have  enhanced  the  value  of  the  land,  deducting  rents  and  profits ;  and 
will  hold  the  land  as  subject  to  a  lien  therefor.  Ntea  v.  Allison,  H  al., 
176. 


2.  Same.  When  the  Uen  attaches,  Notice,  This  equity  exists  so  soon 
as  the  purchase  money  is  paid,  or  the  improvements  are  made,  and 
attaches  itself  upon  the  land;  and  becomes  operative  against  the 
owner,  or  a  purchaser  from  hira  with  notice,  actual  or  constructive. 
Ibid. 

8.  JOnprovements,  J^or^  equity.  Removal  of  incumbrance.  If  such 
owner  had  purchased  the  land,  and  a  part  of  the  purchase  money  re- 
mained due,  and  was  a  lien  upon  the  same,  and  his  second  vendee  had 

50 
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remoT«d  sud  incBmbntnee  bj  discharging  the  Tender's  lien,  to  that 
extent  he  would  hare  prioritjr,  and  his  lien  would  be  superior  to  that 
of  the  first  rendee  under  the  invalid  sale.    Ehea  t.  Aliiwm  el  al^  176. 

See  LiBV.    Mesne  PEoriTS.    Sale  or  Real  Estate. 
INDICTMENT. 

See  Ceixival  Law. 
INFANTS. 

See  Sale  or  Beal  Estate. 
INJUNCTION. 

See  Peincifal  ahd  Sueett. 
INNOCENT  PUBCHASEB. 

1.  Mow  thii  drfenee  to  be  made,  Aruwer.  An  answer  reljing  upon 
the  defence  of  an  innocent  purchaser,  must  contain  all  the  certatnty 
of  a  plea.  The  defen<iant  must  aver  that  his  vendor  was  eeaed  m  /ee, 
or  pretended  to  be  seized  in  /ee,  &c.    Bhea  v.  AlUson,  ei  aL,  176. 

2.  Transfer  in  due- course  of  trade.  Consideration.  Endorser  and 
endorsee.  The  suspension  or  satisfitction  of  a  precedent  debt  is  not  a 
sufficient  consideration  to  give  the  endorsee  of  a  bill  or  note  the  pori- 
tion  of  a  bona  fide  innocent  parchager,  as  against  the  equity  of  a  third 
party,  enforcible  against  the  endorser.  Such  endorsee  parts  with 
nothing,  sustains  no  loss,  and  incurs  no  liability  by  reason  of  the  en- 
dorsement.   Ibid. 

8.  Same.  Same.  Applicable  to  red  estate.  The  conveyance  of  land, 
in  payment  of  an  antecedent  debt,  does  not  put  the  oonveyee  in  the 

-  position  of  a  purchaser  for  value,  nor  entitle  him  to  the  protection  of 
a  Court  of  Equity.    Ibid. 

See  COITTEACT. 

INSOLVENT  ESTATES. 

Distribution  of.  Vendor's  lien.  Administrator,  The  statutes  regulating 
the  distribution  of  insolvent  estates  were  not  intended  to  affect  liens 
upon  any  part  of  the  property  of  the  estate,  acquired  in  the  lifetime 
of  the  deceased.  And  if  a  tract  of  land  belonging  to  an  insolvent 
estate  is  sold  to  enforce  the  vendor's  lien,  the  proceeds  of  whieU  do  noi 
satisfy  the  debt,  such  vendor  stands  upon  an  equal  footing,  as  to  the 
remainder  of  his  debt,  with  the  other  creditors,  and  is  entitled  to  hia 
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pro  ralOf  on  sueh  baluiee,  oat  of  the  a«fletB.     Fin^ofi,  admV,  ▼. 
Sliridge,  861. 

INTEREST. 

1.  WhenaUowed  on  fund  due  hy  compromise.  A  tarxd  agreed  to  be  paid 
upon  the  oompromiBe  of  a  suit,  is  admitted  to  be  a  debt ;  and,  as  a 
legal  contequenoe,  bears  interest  from  the  date  of  the  compromise 
ujiless  otherwise  proyided.    MilU,  adm'r,  ▼.  JUtlU  et  al,.  70. 

2  Same.  Bow  eompuied.  "When  payments  haTe  been  made,  or  deb  ts 
taken  in  by  the  executors  or  party  indebted  on  the  compromise,  in- 
terest shall  be  computed  according  to  the  rule  in  case  of  partial  pay- 
ments, so  that  the  payments  shall  be  first  applied  in  discharge  of  the 
interest.    Ilnd, 

£fee    Appkal.     Coxtract.     Lavi>   Law.     Lsqacies.     Tbvst  and 
Trustbe. 

JUDGE. 

See  CoNsirrunoif  AL  Law. 

JUDGMENT. 

1.  £ffeet  qf.  Treepase  quare  elaueum  fregit.  The  judgment  in  an  ac- 
tion of  trespass  quare  elautum  fregii  is  conclusive  upon  the  parties 
to  the  suit,  and  their  privies,  upon  all  matters  put  in  issue  in  the  suit, 
and  may  be  plead  in  bar  of  a  subsequent  suit  touching  the  same  mat- 
ters.    Warwick  t.  Underwood^  288. 

2.  How  relied  on  at  a  defence,  A  judgment  is  equally  conclusive  as  to 
the  matters  adjudicated  when  offered  as  evidence,  if  admissible,  as  if 
pleaded  in  bar  as  an  eetoppeL    Ibid. 

8.  Same.  When  parol  evidence  admieaible  to  ehow  what  wae  in  iteue. 
Where  the  former  judgment  is  general  and  uncertain,  parol  evidence 
is  admissible  to  show  what  was  involved  in  the  issue  and  settled  by 
the  judgment     Ibid. 

4.  Queeiion  reserved.  Is  the  judgment  in  an  action  of  trespass  guare 
elaueum  fregitj  when  the  title  is  put  in  issue,  a  bar  to  an  action  of 
ejectment  for  the  same  land  ?     Ibid. 

5.  By  d^ault,  when  final,  Jwry.  If  the  defendant  in  an  action  fail  to 
appear  and  defend,  within  the  Ume  prescribed  by  law,  judgment  by 
default  may  be  rendered  against  him.  If  the  action  is  founded  upon 
a  bond,  ^ill  of  exchange,  promissory  note,  or  a  liquidated  account 
signed  by  the  parties,  so  the  amount  can  be  ascertained  by  a  simple 
calculation  upon  the  papers  filed,  the  judgment  may  be  final.    In  all 
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other  eases  the  intervention  of  a  jury  is  necessary  to  ascertain  the 
amount  due.  The  Masonic  Educaiional  Atwdaiion  of  Ckatttnooffa  t. 
Cook,  818. 

6.  Maybe  rendered  on  the  jtutice'a  docket  It  is  not  essential  that  a 
judgment  rendered  by  a  justice  of  the  peace  should  be  written  on  the 
warrant.  It  is  suflScient,  and  the  judgment  is  valid,  if  written  upon 
the  docket  of  the  justice  rendering  the  judgment.  MoUint  j*  Co,  t. 
Joknaon,  846. 

7.  When  void  as  to  one  of  the  d^fendanta.  Act  of  1861-2.  Code,  {  4*516. 
By  the  act  of  1851-2,  the  provision  of  which  is  incorporated  in  the 
Code,  it  is  pigovided  that  no  judgment  or  decree  shall  be  reversed  in  the 
Supreme  Court  unless  for  errors  which  affect  the  merits  of  the  judg- 
ment, decision,  or  decree  complained  of:  And  under  this  rule  a  judg- 
ment will  not  be  reversed  which  is  valid  as  to  one  defendant,  but  void 
as  to  another,  upon  the  application  of  the  former.  The  rule  that  a 
judgment  is  an  entire  thing,  and,  therefore,  if  void  as  to  one  party,  can- 
not be  allowed  to  stand  as  to  any  of  the  other  parties,  is  a  purely 
technichal  one,  and  falls  within  said  provision.  Bentley  v.  ffurzikal^ 
878. 

8.  Payment  of,  hy  one  jomi  defendant.  Execution.  The  satisfaction  of 
a  judgment  by  one  of  the  joint  defendants,  is  an  extinguishment  of  it 
as  to  all  of  the  defendants,  so  that  no  execution  can  afterwards  be 
issued  thereon.    Andereon  v.  Baylors,  551. 

See    Administ&ation.     Exbcution.      Mesne   Profits.      Prixctpal 
AND  Agent.    Boads.    SETT-Orr.    Stat  or  Execution.    Trovbr. 

USURT. 

JURISDICTION. 

1  Foreign  adminietraiors  and  executors.  Settlement,  The  Courts  of 
Tennessee  have  no  jurisdiction  over  foreign  administrators  and  exeea- 
tors  in  their  fiduciary  capacity,  and  cannot  call  them  to  an  account 
and  settlement.    Beeler  j-  Wife  v.  Dtmn,  87. 

2.  Same.  May  be  compelled  to  account  aa  trustees.  But  if  a  formgn  ex- 
ecutor or  administrator  come  within  the  jurisdiction  of  our  Courts, 
and  bring  with  him  the  funds  or  property  of  the  estate,  he  may  be 
held  to  account  for  the  same  as  trustee  for  those  entitled  thereto. 
Ibid. 

3.  Power  of  Qmrt  qfter  appeal,  or  change  cj/"  venve.  After  a  cs^nsc 
has  been  transferred  from  one  court  to  another,  whether  by  appeid 
or  change  of  venue,  the  court  fmrn.  which  it  has  gone  cannot 
proceed  further  in  it.  Whatever  purports  to  be  posterior  to  the  loss 
of  jurisdiction  is,  therefore,  erroneous,  and  probably  void.  Davis  T. 
Jone9,  608. 
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4.  Same.  Record,  Bnt  this  principle  does  not  extend  to  sets 
purporting  to  haye  been  done  ivhile  the  court  had  jurisdiction. 
Every  court  is  the  exclusiye  judge  of  its  own  records,  and  is  competent 
to  make  them  speak  the  truth  touching  its  own  proceedings.    Ihid, 

6.  Same.  Same.  The  court  cannot,  after  it  has  lost  jurisdiction 
of  a  cause  by  appeal  or  otherwise  do  things  omitted  to  be  done  alto- 
gether, but  it  may  make  its  records  speak  the  truth  as  to  things  that 
were  done,  but  omitted  to  be  entered.    Ibid. 

6.  Same.  Bill  of  exeeptiofu.  It  a  bill  of  exceptions  does  not  show 
that  it  contains  all  the  evidence  in  the  cause,  the  court  cannot, 
at  a  subsequent  term,  after  an  appeal  is  prayed  and  granted,  amend 
the  same  in  this  particular.  It  is  an  act  omitted  to  be  done,  and  not 
an  act  done  and  omitted  to  be  entered  of  record.    Ibid. 

7.  Cireuii  and  Chancery  Court.  Code,  J  4286.  Section  4286  of  the 
Code  does  not  embrace  coses  where  the  Circuit  and  Chancery  Court 
have  concurrent  jarisdiction;  but  suits  instituted  in  a  court  of  law 
which  are  properly  cognisable  in  a  court  of  equity,  and  the  defendant 
fails  to  demur.     Sevanee  Mining  Co.  y.  Bett  j*  Br  others  701. 

8.  Same.  Same.  In  such  oases,  the  plaintiff's  suit  will  not  be  dismissed ; 
but  the  Circuit  Judge  may,  at  his  discretion,  transfer  the  cause  to  the 
Chancery  Court ;  or  retain  and  determine  it  upon  the  principles  of 
equity ;  order  an  account  and  otherwise  perform  the  functions  of  a 
Chancellor.     Ibid. 

See  Justices  or  thi  Peack.    Railboad  Coxpanieb.    Roaps.    Sale 
or  Real  Est  its. 

JURORS. 

1.  Jffow  impeached  after  verdict.  New  trial.  After  a  juror  has 
made  himself  competent  by  examination,  in  a  criminal  case,  and 
elected  by  the  State  and  prisoner,  to  authorize  a  new  trial  on  the 
ground  of  the  partiality  or  prejudice  of  such  juror,  the  impeaching 
evidence  must  be  clear  and  satisfactory,  both  as  to  its  source  and  mat- 
ter, to  counteract  the  oath  of  the  juror.     Mann  v.  The  State,  873. 

2.  Same.  How  impeaching  witnese  examined.  Praetiee.  When  a  new 
trial  is  asked  for,  in  a  criminal  case,  on  the  ground  of  partiality  or  cor- 
ruption in  a  juror,  the  Circuit  Judge  should  cause  the  impeaching  wit- 
nesses to  be  thoroughly  examined  in  open  Court;  instead  of  acting 
upon  their  prepared  affidavits,  though  sworn  to  in  Conrt.    IHd, 

Bee  Criminal  Law.    Jvoombnt.    Roads. 

JUSTICES  OF  THE  PEACE. 

HquUy  juriadiclion.     Code,  J  4124.    IniereeL    If  a  party  tender  the  pu  • 
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chase  money  for  a  tract  of  land,  and  demand  a  deed  in  pnrsnance  of 
the  contract — ^bnt  the  Tendor  is  onable,  at  the  time,  to  make  the  title, 
and,  therefore,  does  not  receiye  the  money — ^he  cannot  charge  the 
yendee  with  interest  from  the  date  of  the  tender  until  the  title  is 
made.  The  amount  being  under  fifty  dollars,  the  justice  of  the  peace 
or  court  trying  the  cause  can  hear  and  determine  it  open  principles 
of  equity ;  and  a  court  of  equity  would  not  tolerate  such  a  demand. 
WilUamsY.  ITiMtfe,  844. 

See  Appeal.    Judomint.    Stat  op  Exxctttioh. 

LAND  LAW. 

1.  Ejectment,  Tide.  Poue»»ion,  In  an  action  of  ejectment,  if  the 
plaintiff  shows  a  legal  title,  and  that  the  defendant  is  in  possession  of 
a  part  of  the  land  covered  by  such  title,  he  is  entitled  to  recoTer,  in 
the  absence  of  proof,  by  the  defendant,  of  a  superior  title  in  himself, 
or  outstanding  in  another.    Bowman  et  aL  y.  Bowman  et  dL,  47. 

2.  Same,  Grant,  Postestim,  Oruu  of  pvoo/.  If  there  are  tracts  of 
land  within  the  bounds  of  the  plaintifl's  grant,  excepted  by  it,  the 
onus  of  proving  the  locality  of  such  excluded  lands,  and  that  the  de- 
fendant's possession  is  within  the  bounds  of  the  excepted  tracts,  is 
upon  the  latter ;  and,  in  the  absence  of  such  proof,  the  plaintiff  is 
entitled  to  recover.    Ibid, 

8.  I)raud  in  procuring  grant.  The  question  of  fraud  in  procuring  a  grant 
is  a  matter,  exclusively,  between  the  State  and  grantee ;  and  a  mere 
trespasser,  or  subsequent  enterer,  has  nothing  to  do  with  it.  If  the 
State  acquiesces  in  the  grant,  the  legal  title  to  all  the  lands  within  ita 
boundaries,  not  shown  to  be  held  by  superior  title,  is  vested  in  the 
grantee.    Ibid, 

4.  No  warranty  of  title  by  the  State,  The  State  does  not  warrant  the 
title  to  lands  granted  by  her.  Persons  are  permitted  to  enter  any 
lands  subject  to  entry,  but  it  is  done  at  their  risk ;  and  upon  failure 
of  title,  enterers  are  not  entitled  to  recover  from  the  State  the  money 
paid  by  them.    Slate  v.  Orutehfield'e  Executor t,  118.     \/ 

5.  Voluntary  payment  by  the  State.  Interest,  Act  qf  1844.  The  act 
of  1844  made  provision  for  the  refunding  of  certain  moneys  paid  for 
lands  entered  in  the  Ocoee  district,  but  this  act  creates  no  liability  on 
the  part  of  the  State  to  pay  the  interest  on  the  sums  thus  refunded.    Ibid. 

6.  Same,  Same,  Same,  Accord  and  saii^aetion.  But  if,  independent 
of  the  act  of  1844,  the  State  had  been  liable  for  the  moneys  paid,  to- 
gether with  the  accruing  interest,  she,  by  that  act,  proposed  terms  of 
adjustment,  which  were  accepted  by  the  enterers,  and  a  setUemeiit 
made  according  to  the  terms  proposed,  which  was  a  saUsfaction  of  all 
demands  against  her,  growing  out  of  said  entries.    Ibid, 
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7.  Pretumption.  Pountum,  PartUioiu  Grant,  Deed*  A  grant, 
deed,  or  partition  of  land  will  not  be  presumed  from  the  mere  assertion 
of  ownership.  In  order  to  create  such  presumption,  the  claim  of  own- 
ership must  be  accompanied  with  an  exclusiye,  actual,  adTerse  pos- 
session, for  the  length  of  time  required  hy  law  to  a£ford  the  presump- 
tion of  a  grant  or  title.     Kineaid  y.  Meadows  et  aZ.,  188.     ^ 

8.  Same,  Same.  If  a  party,  who  claims  to  be  the  owner  of  a  tract  of 
land,  oouTeys  portions  of  the  same,  and  the  adrerse  possession  of  the 
parcels  thus  oonTcyed  is  held  by  his  conyeyees,  such  possession  will 
not  extend  beyond  the  boundaries  of  the  deeds ;  and  will  raise  no^ 
presumption  of  title  to  that  portion  of  the  tract  not  embraced  within 
the  deed.    Ibid. 

9.  Trespase  quare  daiuumf regit.  Poeeeesion.  In  an  action  of  trespass 
quare  elatuum  fregit^  the  plaintiff  is  not  entitled  to  recoTcr  unless  he 
show  an  Ofitual  possession  or  a  yalid  title  in  himself  to  the  premises  in 
dispute.    Snoddy  v.  Kreuteh,  801.    \^ 

10.  Presumption  of  a  grant.  Statute  of  limiiationt.  The  statute  of 
limitations  cannot  operate  to  confer  title,  nor  can  a  grant  be  pre- 
sumed, unless  the  party  claiming  the  benefit  of  the  statute,  or  pre- 
sumption, proTcs  an  actual  possession  of  the  land.  A  mere  claim  of 
ownership,  or  the  taking  of  timber  from  the  land,  unsustained  by  ac- 
tual possession,  will  not  be  sufficient.    Ibid, 

11.  Same.  Same.  Nor  will  the  mere  parol  declarations,  acts,  or  ac- 
quiescence of  the  adyerse  claimant,  be  sufficient  for  this  purpose,  un- 
aided by  the  possession  of  such  adyeree  party.     Ibid. 

12.  Statute  of  limitaiione.  Poeseeeion  of  some  part  in  dispute.  Posses- 
sion of  land  so  as  to  produce  the  bar,  must  be  an  actual  possession  of 
some  part  of  the  land  in  dispute.    Ibid, 

18.  Same.  Same.  Presumption  qf  a  grant.  Constructive  possession.  The 
party  who  has  the  legal  title  to  land,  has  the  constructiye  possession 
of  the  same.  And  to  oyercome  that  possession  and  perfect  title,  by 
operation  of  the  statute  of  limitations,  or  create  the  presumption  of  a 
grant  to  said  land,  there  must  be  an  actual  possession  of  some  part  of 
the  land  in  dispute.  A  possession  within  the  boundaries  of  a  deed 
coyering  the  land,  but  without  the  disputed  land,  will  not  be  ayailable. 
Ibid. 

14.  Presumption  of  a  grant  cannot  extend  beyond  the  possession.  The 
posession  is  the  sole  foundation  of  the  presumption  of  a  grant,  and 
the  title  cannot  be  made  to  extend  beyond  that  possession.    Ibid. 

15.  Execution.  Void  and  voidable.  If  land  is  sold  under  an  execution 
either  yoid  or  yoidable,  and  the  plaintiff  in  the  execution  become  the 
purchaser,  he  acquires  no  title  by  yirtue  of  his  said  purchase. 
Keeling  y.  Heard  j*  Bickerson,  592. 
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16.  Same.  Payment,  Payment  extinguishes  a  judgment  and 
execution  as  between  the  parties ;  and  if  land  is  sold  bj  virtue  of  an 
execution  thus  extinguished,  and  purchased  by  the  plaintiff,  he  ac- 
quires no  title  to  the  land.    Pnd, 

17.  Same.  Same.  Redemption.  If  a  party  redeems  land  ttom  the 
purchaser,  he  is  substituted,  by  the  redemption  laws,  to  the  rights 
of  the  purchaser,  and  acquires  no  better  title  to  the  land  than  he  pos- 
sessed. If,  therefore,  the  execution  under  which  land  is  sold,  has 
been  paid,  and  the  plaintiff,  by  himself  or  agent,  become  the  purchaser, 
and  the  land  is  redeemed  by  another  creditor,  neither  the  purchaser 
nor  the  party  redeeming  acquire,  any  title.    Ibtd. 

18.  JSidenee.  Boundary.  DeelaratioM  qf  former  otanera.  For  the 
purpose  of  ascertaining  the  true  line  of  a  disputed  and  un- 
certain boundary  between  adjacent  tracts  of  land,  the  acts  and 
declarations  of  the  former  owners  and  proprietors  which  took  place 
and  were  made  during  such  ownership,  especially  if  accompanied 
with  possession,  conducing  to  establish  the  common  line,  are  admissi- 
ble as  original  eyidence.    JDavia  y.  Jonety  608. 

19.  Same.  Same,  Same,  This  is  so,  whether  such  owners  be 
dead  or  llTing— competent  or  incompetent  as  witnesses  in  the  con- 
troversy. They  do  not  stand  upon  the  same  footing  as  the  declarations 
of  third  pertoM.     Ibid. 

20.  Boundary.  Navigable  Streama.  The  owners  of  land  upon  naviga- 
ble streams,  have  title  to  ordinary  low  water  mark ;  and  to 
the  centre  of  streams  not  navigable  ;  even  when  the  title  papers  call 
for  a  corner  on  the  bank,  above  low  water  mark,  unless  it  is  shown 
that  a  line  was  run  and  marked  on  the  bank  as  the  true  boundary. 
Martin  v.  Nance,  ei  al.,  649.     xy 

21.  Same,  To  control  the  description  of  land  in  a  deed  or  gr^nt 
it  must  be  shown  that  monuments  of  boundary  were  made  at  the 
time  of  the  execution  of  the  deed  or  grant.    Ibid. 

See  Fbaud. 

LEGACIES. 

1.  Intereet  on.  A  legacy  given  generally  out  of  the  personal  estate, 
without  the  specification  of  any  time  of  payment  by  the  testa- 
tor, bears  interest  ftrom  the  expiration  of  one  year  next  after  his 
death.  The  executor  is  allowed  that  time  for  the  collection  of  the 
effecto.    Male'  Adm\  v.  MilU,  ei  al^  705. 

2.  Same,    A  legacy  severed  from  the  rest  ol  the  testator^e  estate 
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and  specifically  appropriated  for  the  benefit  of  the  legatee,  bears  in- 
terest from  his  death.    Ihid. 

3.  Same,  A  legacy  charged  on  lands  yielding  immediate  profits, 
or  giyen  out  of  a  personal  estate  bearing  interest  or  yielding  divi- 
dends, will  carry  interest  from  the  death  of  the  testator.     Ihid. 

Ssi  AnvAHCEMBiiTS.    Chahobkt  Jubisdictiok.  / 

LEVY. 

Sbb  Execution. 

LIEN. 

1  Vendor*8,  In  an  application  to  en/oree^  not  necessary  to  show  title. 
Upon  application  to  a  Conrt  of  Squity,  by  a  vendor,  to  enforce  his 
lien  for  the  purchase  money,  it  is  not  incumbent  upon  him  to  file  the 
evidences  of  his  title.  The  vendee  cannot  resist  the  application,  for 
an  insufficient  title  in  the  vendor.  But  the  vendor  would  not  be  en- 
titled to  receive  any  portion  of  the  purchase  money  remaining  after 
selling  the  lot,  in  the  absence  of  a  good  and  indefeasible  title.  Hurley 
et  al.  V.  Coleman^  et  al,^  266. 

2.  Priority.  Attachment,  Lis  pendens.  A.  held  an  equitable  litle  to  a 
tract  of  land.  He  executed  a  mortgage  to  the  same  to  B.  and  C,  his 
endorsers,  to  secure  them  in  their  liability  for  him.  He  subsequently 
sold  the  land  and  transferred  the  title  bond  to  D. — there  remaining  a 
balance  of  the  purchase  money  unpaid.  To  secure  this,  A.  executed  a 
deed  of  trust  to  a  slave,  which  had  been,  previously,  conveyed  by  deed 
of  trust,  but  the  debts  therein  secured  had  been  paid,  except  a  balance 
of  $140,  B.  and  C.  filed^a  bill  to  foreclose  their  mortgage,  and,  also, 
to  have  the  equity  of  A.  in  the  slave  applied  to  any  balance  due  them 
remaining  unpaid  from  the  proceeds  of  the  land.  D.  filed  a  cross-bill, 
and  attached  the  slave.  B.  and  C.  were  not  judgment  creditors:  and 
D.  did  not  state  proper  grounds  for  an  attachment  in  his  bill.    Held : 

1.  That  B.  and  C.  were  entitled  to  have  satisfaction  of  the  money 
they  had  paid  as  endorsers,  out  of  the  land.  The  proceeds  of  the 
slave  to  be  applied  to  the  payment  of  the  $140,  and  the  remainder  of 
the  purchase  money  due  on  the  land. 

2.  If  B.  and  C.  had  been  judgment  creditors,  and  had  had  their  ex- 
ecution returned  nulla  hot  a,  their  suit  would  have  fixed  a  lien  upon 
the  equitable  interest  of  A.  in  the  slave,  by  the  principle  of  lis  pen- 
denSf  which  would  have  priority  over  the  lien  of  the  attachment  of  D., 
even  if  the  latter  had  been  regular. 
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8.  B.  and  C.  not  being  judgment  creditors,  and  the  attachment  of 
D.  haring  been  irregularly  issued,  they  are  to  be  regarded  as  general 
creditors,  and  equally  entitled  to  the  equity  of  A.  in  the  slaye,  after 
satisfying  the  liens  created  by  the  deeds  of  trust.  Aeuff^  tt  al.  t. 
Biee^  et  al.,  298. 

8.  AMignmeni  of  the  purchase  money.  Where  the  legal  title  to  land 
sold  has  been  oonyeyed  to  the  purchaser,  the  assignment  or  transfer  by 
the  Tender  to  a  third  person,  of  a  note  taken  for  the  purchase  money, 
does  not  carry  with  it  to  the  latter  the  implied  lien  of  the  rendor. 
Thompson,  et  al,  t.  IS/land,  et  oZ ,  587. 

4.  Same.  But  where  the  Tender  has  not  parted  with  the  legal 
title,  or  where  he  has  taken  a  mortgage,  or  has  retained  an  express 
lien  by  agreement,  the  lien  accompanies  the  assignment  of  the  pur- 
chaser's note  for  the  purchase  money.     Ibid. 

6.  Same.  If  the  purchaser  of  real  estate  execute  his  not«s  for  the 
purchase  money,  and  receive  a  deed,  which,  on  its  face,  reserves  an  ex- 
press lien  for  the  security  of  the  same,  the  effect  of  such  provision  is 
to  create  an  express  lien,  which  follows  the  notes  in  the  hands  of  the 
assignee,    fhid. 

6.  When  part  qf  the  lands  have  been  sold  by  t?ie  purchaser.  If  real 
estate  is  sold,  and  notes  given  for  the  purchase  money,  and  the  pur- 
chaser subsequently  sells  a  portion  of  the  same,  reserving  to  himself 
a  part  which  he  afterwards  sells,  the  first  purchaser  has  a  right  to  in- 
sist that  the  lands  of  the  last  purchaser  shall  be  first  subjected  to  the 
discharge  of  the  vendor* s  lien.     Ibid. 

7.  Improvements  made  on  the  lands  <if  a  feme  covert.  The  hosbftod 
cannot  himself  charge  the  real  estate  of  his  wife  for  monies  expended 
by  him  in  making  improvements  thereon;  neither  can  a  mechanie,  who 
expends  his  money  and  labor  on  the  wife's  property,  at  the  instance  of 
the  husband  alone.  In  such  a  case,  the  mechanic's  lien  cannot  be  en- 
forced    Knott  et  al.  v.  Carpenter  etcU.,  542.     \y 

8.  Vendor's.  Mortgage.  The  Tender's  lien  has  priority  of  satisf  action 
OTor  the  claim  of  a  party  who  adTanccd  to  t>ne  of  two  joint  purchasers, 
money  to  be  applied  to  the  payment,  in  part,  of  the  purchase  xaoney, 
and  took  a  mortgage  on  the  interest  in  the  land  of  such  joint  purchaser 
The  taking  of  the  mortgage  shows  that  the  loan  was  intended  to  ereete 
a  debt  against  the  borrower,  and  that  it  was  not  considered  as  a  pay- 
ment towards  the  land.     Cox  y.  Carson  et  at.,  607. 

8sB  Bked.  Execution.  Factor  akb  Principal.  FRAxrufTUDrT 
CoNyBYANCEs.  Impbotembnts.  Insoltent  Estates.  Paxt- 
NERSHip.  Registration.  Sals  of  Real  Estate.  Tritst  axb 
Trustee.    Waiver. 
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LIS  PENDENS. 

See  Lien. 
LIVERY  STABLES. 

Sex  Taxatioit. 
MASTER  AND  SERVANT. 

1,  Master*  9  liability  for  the  acta  qf  his  servant,  A  master  is  generally  li- 
able to  third  persons,  in  a  civil  suit,  for  the  tortious  or  wrongful  acts 
of  his  serrant,  if  these  acts  are  done  in  the  course  of  his  employment 
in  the  master's  service ;  and  this  is  so,  if  the  master  did  not  authorise 
or  know  of  the  act,  or  even  if  he  forbade  or  disapproved  it  Cantrell 
and  wf/e  t.  CoUotll^  471. 

2.  Same.  Satifieation  of  servants  acts.  The  master  is  not  answerable 
for  the  wilful  and  unauthorized  acts  of  the  servant,  if  they  are  done, 
not  in  the  execution  of,  but  altogether  aside  from  the  authority  given 
by  the  master,  unless  they  are  subsequently  ratified  or  adopted  by  him, 
for  his  own  benefit.    Ibid. 

8.  Liability  of  master  for  acts  of  slave^  or  servant.  The  master  is  liable 
for  the  acts  of  his  slave,  or  servant,  if  the  act  is  done  by  his  express 
command,  or  with  his  approval,  or  in  his  presence,  without  his  forbid- 
ding it;  or,  if  it  be  subsequently  ratified  by  him,  whether  it  be  for  his 
detriment,  or  his  advantage.    Byram  v.  MeGuire,  530. 

4,  Same.  When  master  is  said  to  be  present  If  the  master  is  near  at 
hand  when  an  act  is  done,  although  not  aeiuaUy  present,  and  must 
have  known  that  the  act  was  being  done,  he  is  held  to  have  been  pres- 
ent, and  liable  accordingly.     Ibid. 

MAYHEM. 

See  Ceiminai.  Law. 
MECHANIC'S  LIEN. 

See  Lien. 
MESNE  PROFITS. 

1.  Right  qf  executor  to  sue  for.  Will.  An  executor  cannot  maintain 
an  action  for  mesne  profits,  although  he  may,  by  the  will,  be  clothed 
with  power  to  sell  the  land  and  divide  the  proceeds  among  the  lega- 
tees.   Brown  j*  Smith  y.  Mc  Cloud,  280. 

2.  Same.    Same.    Possession     Rents  and  profits  are  incident  to  the 


796  INDEX. 

ownership  of  the  land,  and  the  remedy  for  mesne  profiU  belongs  ex- 
clusively to  the  person  having  title  to  the  land.  An  actual  possession 
of  the  land  is  not  sufficient  of  iUelf,  without  title,  to  authorixe  a  party 
to  sue  for  mesne  profits.     Ibid. 

8.  I^eetment.  Judgment,  The  judgment  in  an  action  of  ejectment 
settles  the  plaintiflPs  right  to  recover  in  an  action  for  mesne  prt^fiis  to 
the  date  only  of  the  demise  laid  in  the  declaration ;  but  the  renta  and 
profits  may  be  recovered  for  the  whole  time  the  possession  has  been 
wrongfully  held  by  the  defendant,  unless  the  statute  of  limitations  is 
pleaded  in  bar.     Avent  v.  fiord,  46a 

4.  Limitation^  Statute  of.  In  an  action  for  mesne  profits,  brought  within 
three  years  after  the  termination  of  the  action  of  ejectment,  if  the 
statute  of  limitation  is  pleaded,  the  plaintiflf  is  entitled  to  recover  the 
rents  and  profits  from  the  date  of  the  demise  laid  in  the  declaration 
until  the  possession  is  surrendered.  The  recovery  is  not  confined  to 
the  period  of  limitation  from  the  institution  of  the  suit.     Ibid. 

6.  Improvements,  Set  off.  Code,  J  8261.  By  the  Code,  {  3261,  per- 
manent and  valuable  improvements  made  on  land  by  a  party  who  has 
been  holding  possession  in  good  faith  and  under  color  of  title,  may  be 
set  oflr  againjjt  the  rents  and  profits.    Ibid. 

MORTGAGE. 

1.  Parol  defeasance.  Midenee.  When  tiUe  re-vests,  A  deed  for  land, 
absolve  upon  its  face,  may  be  converted  into  a  mortgage  by  parol  evi- 
dence j  and  a  Court  of  Equity  will  enforce  the  trusts  and  conditiens 
annexed  thereto.  Thus,  if  a  party  under  arrest,  execute  a  de.  d  to  a 
third  person  to  qualify  him  to  become  his  bail,  and  to  save  him  harm- 
less as  such,  with  the  ver|;>al  agi*eement  that  the  conveyee  is  to  hold 
the  land  only  so  long  as  is  necessary  for  these  purposes,  such  deed 
is  a  mortgage  ;  and  if  the  risk  is  never  incurred,  or  the  mortgagee  is 
saved  harmless  by  the  appearance  of  the  mortgagor,  the  title  revert^ 
to  the  mortgagor.     Nichol  et  al,,  v.  Oabe  et  al,,  92.      y 

2.,  If  executed  for  a  fraudulent  or  immorai  purpose.  If  such  deed  is 
liiade  for  a  fraudulent,  criminal,  or  immoral  purpose ;  or,  to  enable 
the  parties  to  do  any  act  in  violation  of  law,  or  contravene  any  rule  of 
public  policy,  the  Courts  will  not  interpose  to  grant  relief;  but  will 
leave  them,  without  redress,  where  their  fraudulent  conduct  has  placed 
them.    IM. 

8.  Same,  Evidence  must  be  clear.  To  repel  a  party  that  h&s  been 
wronged,  from  the  Courts,  without  redress,  the  fraudulent,  criminjO. 
or  immoral  purpose  must  be,  clearly,  made  to  appear.  Presumptioos 
will  not  be  strained  to  defeat  equity  and  justice,  by  closing  the  doors 
against  the  injured.    Ibid. 
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4.    Same.     Who  affected  by  fraud.     If  a  party  has  been  guilt j  of  such 
conduct  as  would  repel  him   firom  the  Courts,  without  redress,   his     . 
widow  and  heirs  would  also  be  repelled.      Ihid, 

6.  Sale  with  right  to  re-purehaae.  At  a  Clerk  and  Master's  sale,  to  pay 
debts,  the  relation  of  mortgagor  and  mortgagee  may  be  created  by  an 
agreement  at  the  time  of  the  sale,  or  anterior  thereto,  that  the  creditor 
should  become  purchaser,  and  hold  the  property  as  security  for  the 
debt.  And  at  the  same  time,  the  right  to  re-porchase,  instead  of  a 
mortgage,  if  the  parties  so  intend,  may  be  retained  by  stipulation. 
Kicksm  T.  Tvney  etal,  665. 

6.  Same.  Proof  imust  he  elea/r.  Parol  evidence.  To  establish  either 
the  one  or  the  other,  by  parol  evidence,  in  the  face  of  a  decree  and  ab- 
solute purchase,  the  proof  must  be  cogent  and  clear.    loid. 

7.  Same.  Voluntary  promise.  Coruideration,  A  mere  voluntary  prom- 
ise made  by  the  creditor  after  the  sale  and  purchase,  and  not  cotempo- 
raneous  with,  or  anterior  to  it,  nor  based  upon  some  new  and  solid  con*> 
sideration,  cannot  clothe  the  debtor  with  any  title.     Ibid. 

See  Chancebt.     Chancery  Jurisdiction.    Corporations.     Lien. 

MURDER. 

See  Criminal  Law. 

NEGLIGENCJS. 

When  miaconduct  of  the  plaintiff  will  affect  his  recovery.  If  the  con- 
duct of  the  defendant  is  the  immediate  cause  of  the  plaintiiTs  loss,  any 
negligence  of  the  latter,  if  remote,  and  not  at  the  time  of  the  injury 
done  by  the  defendant,  will  not  affect  his  right  of  recovery.  Byram  y. 
McQuire.  580. 

See  Trust  and  Trustee. 

NEW  TRIAL. 

1.  Surprise.  Practice.  The  affidavit  of  a  party,  stating  that  he  was 
taken  by  surprise,  by  the  testimony  of  a  material  witness,  whose  state- 
ments be  can  disprove,  unsupported  by  the  affidavit  of  the  witness  by 
whom  he  can  disprove  them,  is  not  sufficient  to  authorize  the  granting 
of  a  new  trial.  The  affidavit  of  the  person  possessing  the  knowledge, 
or,  at  least,  the  affidavit  of  some  disinterested  individual  to  whom  the 
information  was  communicated,  should  be  produced.  Priced.  Jonee,  84. 

2.  Practice.  Cumulative  evidence.  If  a  witness  is  offered,  and  is  not  in 
a  condition  to  give  evidence,  in  consequence  of  intoxication,  and  is 
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afterwards  offered,  it  is  not  error,  for  which  a  new  trial  will  be  grant- 
ed, to  refuse  to  permit  him  to  be  examined,  unless  it  is  shown  that  he 
was  BO  restored  to  his  reason  as  to  be  capable  of  testifjing;  and  if  his 
evidence  is  camulative.    Kincaid  t.  Meadow*,  et  <ii.,  188. 

8.  Koi  grcmied  if  there  U  any  evidence  to  sustain  the  verdict.  If 
there  is  any  evidence  to  sustain  the  verdict,  a  new  trial  will  not  be 
granted  by  the  Supreme  Courts  Walker  v.  Galhteath  J*  Gumbrel, 
admWsy  815. 

4.  Practice.  The  discretion  of  a  Circuit  Judge  in  granting  a  new  trial 
cannot,  properly,  be  revised  by  the  Supreme  Court.  Huggms  j*  Ren- 
$om  V.  Moore  et  aU,  426. 

6.  Cumulative  Evidence.  A  new  trial  will  not  be  granted  upon  the 
affidavit  of  a  witness  who  was  examined  in  the  cause  in  which  be 
shows  he  will  greatly  strengthen  his  testimony.  It  would  show  negli- 
gence on  the  part  of  the  party  introducing  him;  and,  if  touching  mst- 
ters  about  which  he  testified,  would  be  cumulative.  Martin  v.  Nonet 
<f<ai.,649. 

See  FoKciBLE  Entry  and  Ditaiheb.    Jubobs. 

NEXT  FRIEND. 

See  Sale  of  Real  Estate. 

NOTICE. 

Bee  Bills  axd  Notes.    Gabnishxbnt.    Ixpeovenents.    Railbo^ 
Company.     Reqistbatioe. 

NUISANCE. 

See  Watercourse. 
OFFICER  DE  FACTO. 

See  Constitutional  Law. 
PARTIES. 

At  law  the  mil  must  be  in  the  name  of  the  person  who  has  the  legal  in- 
terest. In  the  legal  forum,  whether  the  contract  be  express  or  impUed; 
or  whether  it  be  by  parol,  or  under  seal,  or  of  record,  suit  most  be 
brought  in  the  name  of  the  person  in  whom  the  legal  i^erest  is  vested, 
notwithstanding,  by  the  terms  of  the  contract,  the  beneficial  interest 
may  be  vested  in  another  person.     Qwinther  v.  Oerding,  197. 

See  Administbation.     Bills  and  Notes.     Chancebt  Pi^babinik 
Roads.    Slates. 
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PARTITION. 

1.  Cannot  hi  made  by  a  foreign  court.  Conflict  qf  laws.  A  foreign 
court  cannot,  by  its  judgment  or  decree,  pass  the  title  to  land  situate 
In  another  country ;  and,  consequently,  a  partition  of  lands  lying  in 
this  State  cannot  be  made  by  the  courts  of  another  State.  Johnson  y. 
Kimbro  et  aL,  567. 

2.  Can  not  be  set  aside  by  adults.  Fraud.  Feme  covert.  If  a  pe- 
tition is  presented  by  adults  for  a  partition  of  lands,  in  which 
minors  are  interested,  praying  for  a  diyision  in  a  certain  manner; 
and  the  partition  is  made  in  conformity  to  their  wishes,  they  cannot 
be  heard  to  object  to  it,  although,  as  to  the  minors,  it  may  be  Toid, 
and  would  be  set  aside  upon  their  application.  And  if  the  object  in 
setting  aside  said  partition,  is  to  defeat  the  succession  of  the  next-  of 
kin  of  the  infantF,  it  would  be  a  gross  Araud;  and  would  not  be  per- 
mitted cTcn  in  favor  of  a  complainant  who  is  a  feme  covert.  Latimer 
et  al.  T.  Rogers,  692. 

See  Chanceby  Jitusdiction.     Land   Law.     Railroad   Comfast. 
BoADs.    Sals  or  Rial  Estate. 

PARTNERSHIP. 

1.  How  claims  of  ereditor$  worked  out.  Lien.  The  general  creditors  of 
a  firm  have  no  lien  upon  the  partnership  assets  if  the  partners  them- 
selves have  none.  The  claim  of  the  creditors  must  be  worked  out 
through  the  equities  of  the  partners ;  and  if  they  have  none,  the  cred 

*     itors  can  have  none.    Fain,  AdmW  y.  Jones,  Adm%  808. 

2.  Lien,  '  Chancery.  Rights  of  an  attaching  creditor,  and  me  owing  the 
debtor.  If  merchandize  is  placed  in  the  hands  of  a  firm  for  sale,  the 
owner  of  such  merchandise  being  indebted,  at  the  time,  to  the  firm,  in 
a  contest  between  the  firm  and  an  attaching  creditor  of  the  owner, 
the  firm  is  entitled  to  priority  of  satisfaction  of  their  indebtedness ; 
and,  a  fortiori,  would  this  be  so  if  the  merchandise  was  placed  in  the 
hands  of  the  firm  in  payment  of  their  indebtedness.    Ibid. 

8.  DissoWtion.  Notice  to  previous  deaXers.  Persons  who  have  had  pre- 
vious dealings  with  a  firm,  must  have  actual  notice  of  its  dissolution 
before  they  are  deprived  of  their  right  to  hold  all  its  members  respon- 
sible  for  the  contract  of  one,  made  in  good  faith,  in  the  name  of  the 
firm.      Kirkman  ^  EUis  v.  Snodgrass,  870. 

4.  J?eed  of  Trust.  Dissolution.  Either  partner  may,  during  the  exist- 
ence of  the  partnership,  make  a  valid  assignment  of  the  goods  of  the 
firxDy  to  secure  debts  due  thereArom ;  but  if  the  partnership,  by  mutual 
consent,  is  dis<solved,  and  the  debts,  accounts,  and  goods  placed  in  the 
hands  of  a  third  person,  to  wind  up  and  settle  the  firm  business,  neith- 
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er  partner  can,  thereafter,  make  a  valid  disposition  of  them.     MygaU 
#  Co.y  etaL  v.  McClure  ^  Roberta  et  al.,  495. 

5.  Lien,  Election.  Firm  debte  are  Joint  and  several.  The  debts  of  s 
firm  are  joint  and  seTeral,  and  the  indiridaal  property  of  its  members 
is  as  much  bound  by  a  judgment  against  the  firm,  as  the  firm  property. 
Hence,  the  judgment  creditor  has  his  election  to  enforce  payment  ont 
of  the  individual  or  firm  means.  Souse  et  al,  v.  Thompson  et  ol., 
512. 

6.  Same,  Same,  Assignment  of  Judgment.  This  right  of  electioB  ex- 
tends to  the  assignees  of  the  judgment.  If  the  assiguees  are  creditors 
of  the  firm,  and  have  received  an  assignment  of  the  firm  effects  to 
secure  them,  their  right  to  enforce  payment  of  the  judgment  oat 

'  of  the  individual  means  of  a  member  is  not,  thereby,  affected.     Ibid. 

7.  Same.  Firm  creditors  have  no  lien  on  the  partnership  effects.  There 
is  no  lien,  or  other  equity,  in  favor  of  firm  creditors  upon  the  part- 
nership effects.  They  stand  upon  an  equality  with  the  individual 
creditors.  The  partners  themselves  have  the  right  to  require  the  ap- 
plication of  the  partnership  property  to  the  payment  of  the  firm  debts, 
so  that  any  lien  or  equity  the  creditors  have  is  to  be  worked  out 
through,  and  is  dependent  upon,  that  of  the  partners.    Ibid. 

8.  Same.  Same.  When  a  creditor  has  two  funds  out  of  which  he  can 
make  his  debt.  If  one  creditor  has  a  right  to  go  upon  two  funds,  and 
another  upon  one,  both  having  the  same  debtor,  and  the  funds  are  the 
property  of  the  same  person,  the  first  shall  take  payment  from  the 
fUnd  to  which  he  can  ezclusivriy  resort^  so  thai  both  may  be  paid. 
But  this  rule  is  confined  to  cases  where  creditors  have  the 'same  debtee; 
and  the  funds  are  the  property  of  the  same  person.    Ibid, 

See  Bills.    I^oteb.    Contract.    Oabkishusnt. 
PAYMENT. 

1.  Presumption  ofy  from  seliUment.  A  settlement  with  a  party  for  liis 
services  for  a  particular  month  or  other  period  of  time,  is  prima  Jade 
evidence  of  payment  for  all  labor  or  services  previously  performed  by 
him.  To  raise  the  presumption  of  payment,  it  is  not  necessary  that 
there  should  have  been  a  general  settlement  of  all  accounts  between 
the  parties.    Shuman  et  al,  v.  Qater^  445. 

2.  Constable.  Execution,  If  a  constable  or  other  officer  pay  an  execu- 
tion in  his  hands  to  avoid  a  motion  against  him,  he  cannot  thereafter 
run  an  alias  ezcuiion,  and  enforce  payment  of  the  debt  to  reimburw 
himself.    Burt^  v.  Thompson  4"  Warren,  634. 
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Z,  8aM$  Auumpni.  Neither  can  such  officer  sue  the  original  debtor 
in  auumpiUt  and  reeover  the  amount  so  paid.  It  being  a  Toluntary, 
officious  payment,  the  law  dees  not  imply  a  promise,  upon  which  to 
found  the  action.     Ibid, 

Bee  Chanckxt  Jubisdigtiok.  Dun.  FaAunFLSBrv  Cohtxtaitcbs. 
JuDOMBNT.    Land  Law. 

PLEADING. 

See  Practicb  and  Plbadiko. 

POSSESSION. 

Sec  Champbrtt.  Contbact.  Execution.  Forcible  Entbt  and 
Detainer.  Gbant.  Land  Law.  Mesne  PBorixs.  Redemp- 
tion.   Statute  or  Limitations.    Watjcr  Course. 

POWER  OF  ATTORNEY. 

See  Principal  and  Agent. 

PRACTICE  AND  PLEADING. 

1.  Witrus*  intoxicated.  When  he  may  be  introduced.  If  a  witness  be- 
comes intoxicated,  and  is  not  in  a  condition  to  be  examined,  the  Court 
has  the  discretionary  power  to  refuse  to  permit  him  to  give  cTidence. 
But  if  the  witness  is  in  a  condition  to  testify,  before  the  cause  is  closed,, 
the  Court  may  permit  him  to  be  examined  at  any  time  during  the 
progress  of  the  trial,  when  he  is  shown  to  be  in  a  condition  to  giTr 
evidence.    Kincaid  t.  Meadowt  ei  el.f  188. 

2.  Demurrer,  Plea  Answer,  Code,  {{  4818, 4819, 4821.  By  sections 
4818  and  4810  of  the  Code,  the  defendant  in  a  suit  cannot  avail  him- 
self of  a  want  of  Jurisdiction  in  the  Court,  except  he  do  so  by  plea  or 
demurrer.  And  by  section  4821  the  filing  of  an  answer  is  a  waiver  of 
objection  to  the  jurisdiction  of  the  Court.  Kirkman  j*  SlUa  v.  Snod- 
^atty  870. 

8.  Same.  Must  be  special.  Code,  {  2984,  applies  to  all  Courts.  Bj  sec- 
tion 2984  of  the  Code,  demurrers  for  formal  defects  are  abolished,  and 
those  for  substantial  defects  only  are  allowed ;  and  all  demurrers  shall 
state  the  objection  relied  on.  The  provisions  of  this  section  are  gen- 
eral, and  embrace  demurrers  In  all  Courts,  chancery  as  well  as  law. 
Ibid. 

4.  Declaration,  Demand  and  notice.  Endorser,  In  an  action  by  the 
endorsee  against  the  endorser  of  a  bill  single,  tbe  plaintiff  must  aver, 
in  his  declaration,  demand  of  payment  of  the  maker,  and  notice  of 
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dishonor  to  the  endorser,  or  assign  some  legal  excase  for  not  haring 
done  so.  This  defect  is  not  a  matter  of  form ;  nor  is  it  cared  bj  a 
judgment  by  default.    Harlan  ▼.  DtWf  606. 

6.  Demurrer,  Code,  i  2934.  A  demurrer,  under  {  2934  of  the  Code 
cannot  be  noticed  unless  the  causes  of  demurrer  are  set  out  in  it.  If 
a  demurrer  is  filed  and  the  action  of  the  Court  not  demanded  on  it,  its 
sufficiency  will  be  taken  for  granted.    Johnson  t.  O'Neal,  601. 

6.  Same,  Abandonment.  Presumption,  If  the  defendant  files  soTeral 
pleas  to  a  declaration,  to  some  of  which  the  plaintiff  demurs,  and  takes 
issue  on  the  rest;  and  the  defendant  goes  to  trial  upon  those  pleaa 
upon  which  issue  was  taken,  without  demanding  the  action  of  the 
Court  upon  the  others,  it  will  be  presumed  that  be  has  abandoned  them 
as  defences.     Ibid, 

7.  Demurrer,  Code^  2  8260.  Section  8260  of  the  Code,  which  proYides 
in  actions  of  ejectment,  that  the  judgment  for  the  plaintiff,  is,  that  he 
recover  the  premises  according  to  the  verdict,  or,  if  by  default  or 
on  demurrer,  according  to  the  description  in  the  declaration,  does  not 
preclude  a  party  from  pleading  upon  oyerruling  his  demurrer ;  hot 
simply  proTides  for  cases  where  the  defendant  fails  to  make  any  fur- 
ther defence.    Martin  y.  Nance  el  cU.,  649. 

See  Account.  Chancery  Jurisdiction.  Behurrbs.  DsPosmoKa. 
EyiDENCE.  Jurors.  New  Trial.  Peikcipal  and  Agsht. 
Sale  or  Real  Estate.    Scire  Facias. 

PRESENTMENT. 

See  Criminal  Law. 

PRESUMPTION. 

See  Advancement.  Bill  or  Exceptions.  Bond.  Bbsb.  Btx* 
DENCE.  Fraudulent  Contetanobs.  Grant.  Ljjfi>  I«aw. 
Payment.    Statute  op  Limitations. 

PRINCIPAL  ANB  AGENT. 

1.  Measure  qf  fiduciary  retpontHnliiy,  The  measure  of  fiduciary  respon- 
sibility, in  the  view  of  a  Court  of  Chancery,  is  the  same,  wbetker 
arising  ftom  public  or  priTate  relations;  and,  in  the  absence  of  £arf 

faith,  the  same  fair  and  equitable  principles  of  adjustment  irhleb 
govern  the  subject  of  agency  in  general,  will  be  applied  to,  and  regu- 
late the  accountability  of  public  agents.    Peck  ▼.  Jamee,  75. 

2.  Same,  LiabiUty  of  county  trustee.  If  the  oonnty  trustee,  frofta  jUi» 
receive  bsnk  paper  in  the  discharge  of  his  official  duty,  that  is  cmieat 
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aod  good  when  received ;  but  depreciates  in^Talae,  or  becomes  worth- 
less before  paid  out,  he  is  not  liable  for  the  same.  The  loss  falls  on 
the  State,  or  county,  and  not  on  him.    Ibid, 

8.  Same.  Sow  to  dueharge  himU^f,  Evidence.  Praetiee,  In  order  to 
discharge  himself  in  such  a  case,  it  is  incumbent  on  the  trustee  to 
show  that  he  was  Tigilant  in  bis  trust  to  prevent  the  loss.  He  must 
also  proTe,  otherwise  than  bj  his  own  statements  in  his  bill,  that  the 
notes  for  which  he  claims  a  credit,  are  the  same  received  by  him  in  his 
capacity  as  trustee.  The  Courts  should  require,  by  a  reference  to  the 
master,  or  otherwise,  proof  to  be  made  of  the  identity  of  the  fund, 
and  that  the  public  agent  has  been  guilty  of  no  want  of  vigilance  in 
endeavoring  to  secure  it,  and  has  used  every  reasonable  means  to  save 
the  public  from  loss.    Ibid. 

4.  Special  agency.  An  agent  constituted  for  a  particular  purpose,  and 
under  a  limited  power,  cannot  bind  his  principal  if  he  exceed  that 
power.  The  special  authority  must  be  tlrieily  pursued.  Rankin  v. 
Bakin  j*  O.,  229. 

5.  Same,  Power  of  aitorntif  to  eof{fe$s  judgment.  If  a  party  consti- 
tute another  his  agent,  by  written  authority,  to  confess  a  judgment  in 
his  name ;  and  limits  his  authority  as  to  time  and  place,  or  in  other 
respects,  the  attorney  in  fact,  or  agent,  cannot  transcend  the  power 
conferred  and  bind  his  principal.  He  cannot  confess  the  judgment  at 
a  different  time  than  that  authorised  in  the  power.    Ibid, 

6.  General  and  tpedal  auikoritiee.  Bill  <if  exchange.  General  authori- 
ties to  transact  business  and  to  receive  and  discharge  debts  do  not  con- 
fer upon  an  agent  the  power  of  accepting  or  endorsing  bills  so  as  to 
charge  the  principal.  Special  authorities  to  accept  or  endorse  bills 
are  construed  strictly.     Sewanee  Mining  Co.  v.  MeCall,  619. 

7.  Same.  Acceptance  of  biUa  bg  Agent.  The  power  to  accept  bills,  so 
as  to  charge  the  principal,  is  one  of  too  much  importance  and  too  liable 
to  be  abused,  to  be  held  to  exist  unless  it  be  given  in  terms,  or  be 
manifestly  proper  and  necessary  to  effectuate  the  purposes  of  the  agen- 
cy.   Jbid. 

8.  Same.  Extraordinary  emergency.  The  acceptance  of  bills,  by  an 
agent,  to  avoid  the  suspension  of  work  of  great  importance  to  the 
principal,  does  not  fall  within  that  class  of  cases  of  extraordinary 
emergency,  or  overruling  necessity,  in  which  from  the  very  necessities 
of  the  case,  an  agent  is  justified  in  deviating  firom  the  authority  con- 
ferred on  him     Ibid, 

8e«  EviDixci. 
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PRINCIPAL  AND  StJBBTY. 

1.  ConHruetion  qf  Met,  8665  and  8666  of  the  Oode,  Surety  of  drfend* 
anU  embraced.  The  remedj  given  io  sureties  bj  sees.  8665  and  8666 
of  the  Code  was  designed  to  apply  in  fiiTor  of  sureties,  in  all  cases, 
Irrespeotiye  of  the  attitude  of  the  parties,  as  plaintiff  or  defendant. 
It  applies  as  well  in  favor  of  the  sureties  of  the  defendant,  in  eases 
where,  bj  statute,  the  defendant  is  required  to  giro  security,  as  of  the 
plaintiff.    Kmeaid  t.  Sharp,  151. 

2.  Liability  of  principal  and  eowiUer  e$curity»  The  giring  of  counter 
security  by  a  plaintiff  or  defendant,  upon  notice^  does  not  exonerate 
the  prior  surety  from  any  legal  liability  which  had  been  fixed  upon 
him  before  his  discharge.  He  is  only  released  from  the  payment  of 
any  costs  that  may  thereafter  accrue,  with  the  fbrther  right  to  demand, 
that  in  case  counter  security  has  been  giTen,  the  latter  shall  be  jSr#< 
fl&ade  liable  to  discharge  the  final  judgment  which  may  be  rendered  in 
the  case.    Ihid. 

8.  Same.  Failure  to  give  counier  security.  Forma  pauperis.  If,  in 
discharge  of  a  rule  made  upon  a  plaintiff  or  defendant  to  giro  counter 
security,  the  party  makes  the  proper  affidayit,  and  is  permitted  to 
prosecute  his  suit  in  forma  pauperis,  the  existing  surety  is  only  dis- 
charged from  the  payment  of  such  costs  as  may  thereafter  accrue. .  He 
is  not  released  flrom  any  pre-existing  liability.    Ibid. 

4.  Bond.  Recognizance,  The  statute  directs  that  a  bond  shall  be  taken, . 
but  a  recognizance,  or  bond  of  record,  is  of  equal  validity  and  effect. 
It  is  not  essential  that  the  recognisance  shall  contain  a  penalty.  It  is 
sufficient,  if  the  undertaking  of  the  surety  be  that  the  defendant  win 
pay  and  satisfy  whatever  judgment  the  Court  may  render  in  the  ease. 
Unimportant  omissions  will,  If  necessary,  be  supplied  by  intendmoit 
of  law.     Ibid. 

b.  Stayor.  Execution.  The  property  of  the  prineiped  must,  first,  he  ex- 
hausted. Code^  \  8028.  It  is  the  duty  of  an  officer  haring  an  execa> 
tion,  to  exhaust  the  property  of  the  principal,  both  real  and  personal, 
before  proceeding  to  sell  the  property  of  the  surety,  or  stayor.  Cktat- 
ham  V.  Brien,  552. 

6.  Same.  Same.  When  the  property  of  the  principal  is  encumbered.  If 
the  property  of  the  principal  be  encumbered,  or  in  custody  of  the  law,  or 
if  by  the  death  of  the  principal  it  cannot  be  reached  without  reviTiii^ 
the  judgment  against  the  personal  representative,  or  for  anj  otlket 
cause  is  not  amenable  to  the  immediate  requirement  of  the  process  in 
the  officer's  hands,  it  is  his  duty  to  proceed  at  once  against  the  property 
of  the  stayor  or  other  surety.    Ibid. 
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7.  InfwuUon  Bond,  1$  joint  and  several.  The  undertaking  of  the 
Barely  in  an  injunction  bond  where  there  are  soTeral  oomplainanta,  u 
in  law,  for  the  principals,  MeoerdUijf  as  well  as  jcinify.  That  is,  the 
■nreiy  is  bound  in  effect^  thai  each  and  all  of  his  principals  shall  per- 
form and  Ailfill  whatever  decree  may  be  rendered  in  the  cause  against 
all,  or,  either  of  them.    Kelijf  t.  Gordon  et  al.,  688. 

8.  Same.  Efect  of  abatement  as  to  one  principal.  The  abatement, 
therefore,  of  a  suit  in  equity,  as  to  one  of  several  joint  plaintiffs,  by 
the  neglect  of  both  parties  to  rcTiye,  or  the  discharge  of  one.  upon 
some  ground  applicable  to  him  alone,  cannot  affect  the  liability  of  the 
surety  for  the  surriving  party  or  parties,  against  whom  a  final  decree 
may  have  been  properly  rendered.    Ibid, 

See  EriDSNCs. 
PROSECUTOR. 

See  Cbimival  Law. 
PUNISHMENT. 

See  Cbimiral  Law. 
PUFPERS  AND  BY^BIDDERS. 

See  Sale  or  Real  Estati. 

QUESTIONS  RESERVED. 

See  Adtancsmints.  Appeal.  Chahpbett.  CoiiMissioxni.  Con- 
xoN  Garbiib.  Covntt  Clebk.  Execution.  Quabdiah  axd 
Wabd.  Husband  abd  Wue.  Judomeht.  Railboad  Compa- 
XT.  Redemption.  Rboistbation.  Sale  or  Real  Estate. 
Tbust  axd  Tbustee.     Wills. 

QUIA  TIMET. 

Chancery  jurisdiction.  Anticipated  injury.  Case  in  judgment.  Bills, 
quia  timetf  are  maintained  to  prevent  anticipated  injuries,  and  not 
merely  to  redress  them  when  done.  Thus,  if  a  vendee  sells  portions  of 
a  traci  of  land  to  different  purchasers,  the  yendor's  lien  not  being  ex- 
tinguished, the  first  purchaser  has  a  right  to  compel  the  extinguish- 
ment of  such  lien  by  a  sale  of  the  other  portion  of  the  land,  and  he 
may  file  a  bill,  quia  Umsty  before  he  has  paid,  or  been  called  on  to  pay 
the  debt  due  to  the  vendor,  or  his  assignee.  Thompson,  et  al.  ▼.  iV' 
land,stal,6Z7. 
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RAILROAD  COMPANT. 

1.  ^minetU  dowutin.  When  owner  under  di$MUtg.  TiiU,  horn  dipcMied. 
JurisdUiion,  The  right  of  Eniiiieiit  Domain  is  nol  restricted  by  mny 
disabilitj  of  the  owner  of  the  Und  approprUted.  When,  therefore, 
the  State  aathorises  the  appropriation  of  prirate  property  forthepnb- 
lic  good,  the  consent  of  the  owner  is  not  necessary ;  there  is  no  power 
of  resistanee.  The  owner  has  the  rights  alone,  to  demand,  in  the 
mode  pointed  ont  by  law,  the  compensation  secured  by  the  Constitn- 
tion.  Hence,  if  a  corporation,  ander  the  authority  of  their  charter, 
appropriate  the  land  of  a  feme  covert  by  locating  a  railroad  thereon, 
and  she  and  her  husband  petition  for  compensation  and  damages,  the 
Court  has  the  power  to  direst  them  of  their  title  to  the  land 
taken,  and  Test  the  fee  in  the  company,  or  order  a  deed  to  be  made 

'  by  the  husband  and  wife,  with  the  necessary  formalities,  as  a  condi- 
tion precedent  to  the  receiring  of  the  compensation  and  damages  al- 
lowed.     £ait  Tenn.  ^  Va,  RaUroad  Company  ▼.  Love  and  vi/e,  63.    ^ 

2.  Same.  Same.  Ebw  the  fund  to  he  diepoeed  of.  Hutband  and  vife. 
In  such  a  case  the  wife  is  entitled  to  the  compensation  and  damages 
allowed ;  and  it  is  the  duty  of  the  Court  to  protect  her  right  thereto, 
by  seeing  that  the  money  is  paid  to,  or  upon  legal  authority  from  her. 
Dnd. 

S.  Applieanit  for  compenioiion  mugt  show  OAe.  Partiiion.  SstoppeL 
To  entitle  applicants  to  compensation  for  land  appropriated  by  a  rmil> 
road  company,  they  must  show  title  in  ihemseWes.  But,  if  tenants  in 
common  make  a  joint  application,  by  petition,  in  which  they  allege 
that  partition  has  been  made,  they  would  be  estopped  from  afterwards 
denying  said  partition,  so  as  to  interfere  with  the  title  of  the  company ; 
and  it  would  be  unnecessary  to  show,  by  other  eyidenoe,  that  the  land 
had  been  dirided,  as  alleged.    Ibid, 

4.  Same.  Rule  as  to  hen^ts  and  damages.  The  rule  established 
in  the  case  of  WoodfoUc  v.  NaehvtUe  and  Chattanooga  Railroad  Oom^- 
pany,  2  Swan,  422,  is  reviewed  and  approved.    Ibid. 


5.  Election.  Notice  of.  Acts  of  1852  and  1854.  By  the  second  i 
of  the  act  of  1852,  before  the  County  Courts  are  permitted  to  take 
stock  in  any  railroad  company,  the  question  of  subscription  shall  be 
submitted  to  the  qualified  voters  of  the  county,  and  receive  a  Bu^orUy 
of  the  votes  cast,  in  the  affirmative.  The  act  of  1852  is  so  amended  by 
the  act  of  1854,  as  to  require  a  minority  of  the  qualified  voters  of  tbe 
county,  taking  the  preceding  Governor's  election  as  the  basis.  Tliis 
being  so,  the  failure  to  give  the  notice  of  the  election  required  by  tbia 
act,  will  not  operate  to  the  prejudice,  but  in  favor  of  the  n^mtiw^ 
Toters ;  and  they  cannot  be  heard  to  complain  thereof.  Said  proTisioA, 
also,  is  directory ;  and  a  failure  to  give  the  notice  required  by  tbe  act 
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will  not  vitiate  the  election  and  the  Bubseription  of  stock  in  pursuance 
thereof.  Eldridge  y  .  The  Roger svtUe  and  Jefferson  Railroad  Company ^ 
ei  aL,  208. 

6.  SavM.  Same.  Means  used  to  carry  the  election.  If,  pending  such 
election,  prominent  citizens  of  the  county  enter  into  an  agreement  with 
the  citizens  of  a  civil  district  to  subscribe  an  amount  equal  to  the  tax 
of  that  district,  to  improve  the  public  road  leading  from  that  district 
to  the  terminus  of  the  railroad,  upon  condition  that  the  proposition  to 
take  stock  receives  a  m^joritj  of  the  votes  of  such  district,  such 
agreement  is  not  in  the  nature  of  a  bribe,  does  not  contravene  public 
policy,  and  will  not  vitiate  the  election  and  the  subscription  of  stock 
in  pursuance  of  the  vote.     Ibid, 

7.  Power  to  construct  their  road  aerosB  a  public  highway.  A  railroad 
company  must,  if  possible,  construct  their  road  without  any  inconve- 
nience to  the  public ;  but,  if  this  cannot  'be  done;  it  must  be  con- 
structed with  the  least  possible  inconvenience.  If  a  bridge  or  sub- 
stituted road  be  necessary  to  prevent  the  obstruction,  the  company 
must  build  it  in  a  reasonable  time,  and  cannot  delay  it  until  their 
road  is  completed.  Louisville  and  Nashville  Railroad  Company  v. 
The  State,  628. 

8.  Charter.  Entering  town,  or  dty.  The  words,  from  a  town,  or  city, 
used  in  a  charter  granted  to  a  railroad  company,  are  to  be  taken  inclu- 
sively; and  in  the  construction  of  their  road,  they  have  the  right  to 
enter  the  corporate  limits  of  such  town  or  city.  The  Tenn.  ^  Ala. 
Railroad  Company  v.  Adams,  596.  ^ 

9.  Same.  Power  of  the  Legislature.  The  Legislature  has  the  power  to 
authorize  the  building  of  a  railroad  within  a  town  or  city,  or  upon  a 
street  or  other  public  highway.     Ibid. 

10.  Same,  Construction  of.  A  railroad  company  can  claim  nothing 
that  is  not  clearly  given  them  in  the  act  of  incoporation ;  and  any 
ambiguity  in  the  terms  of  the  charter  must  operate  against  the  com- 
pany, and  in  favor  of  the  public.     Ibid. 

11.  Same.  Same.  Incidental  powers.  This  rule  of  construction  is  not 
to  deprive  the  company  of  the  benefit  arising  from  the  obvious  sense 
of  the  charter;  and  whatever  is  essential  to  the  enjoyment  of  the 
thing  granted  will  be  necessarily  implied  in  the  grant.    Ibid. 

12.  Same.  Same.  Public  road^  The  term  public  road,  used  in  the 
charter  of  The  Nashville  and  Chattanooga  Railroad  Company,  does 
not  embrace  the  streets  and  alleys  of  a  city.     Ibid. 

18.    Same,    Same,    The  power  granted  by  the  charter  of  a  railroad 
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eompany  to  eonstraot  their  road  within  a  city  or  town,  earries  with  it, 
by  implication,  the  power,  if  neocMary,  to  locate  their  road  upon  a 
street  or  alley.  And  if  a  company  be  authorised  to  build  a  railroad 
by  a  straight  line  between  two  designated  points,  the  power,  by  impli- 
cation, is  conferred  to  run  upon  along,  or  across  all  the  streets  or  roadf 
which  lie  in  the  course  of  such  line.     Ibid. 

14.  Same.  Same,  Obgtructions.  The  company  is  allowed  to  create, 
in  the  construction  of  their  road,  such  obstructions  as  cannot  be 
aToided ;  but  those  that  are  not  absolutely  necessary  to  the  making 
and  using  of  their  road,  are  unlawful.  It  is  the  duty  of  the  company 
to  leave  public  roads,  streets  and  alleys  as  free  from  obstructionB  as 
they  can ;  and  to  spare  no  reasonable  expenditure  of  money  or  labor 
for  that  purpose     Ibid. 

16.  8a$ne,  Suit  ai  common  law.  Remedy  pointed  out  in  ike  charter. 
So  long  as  a  railroad  company  keep  within  their  charter,  they  cannot 
be  sued  at  common  law,  unless  it  be  for  injuries  inflicted  either  wan- 
tonly, or  from  neglecting  to  use  reasonable  diligence  and  care.  Conn 
pensation  for  land  taken,  or  damage  growing  out  of  the  use  of  a  street, 
&o.,  must  be  obtained  in  the  mode  pointed  out  in  the  charter.    JhidL 

16.  Actt  through  its  officers  and  agents.  A  railroad  company  aeta 
through  the  instrumentality  of  its  officers  and  agents.  If  not  prohib- 
ited by  the  charter,  it  may  delegate  its  authority  to  its  officers  and 
agents,  so  far  as  may  be  necessary  to  effect  the  purposes  of  its  crea- 
tion.    Washum  t.  N.  j>  C.  Railroad  Company^  688. 

17.  Same*  Power  of  a  Superintendent,  If  the  8uperintendent  of  a 
railroad  company  be  clothed  with  the  power  and  authority  of  the 
Board  of  Directors,  so  far  as  regards  the  control  and  management  ef 
the  trams ;  and  all  the  arrangements  connected  therewith ;  he  is  the 
immediate  representatiye  of  the  company — the  corporate  execution 
officer — and  the  company  is  liable  for  an  injury  resulting  (rom  the 
negligence  or  improper  order  of  the  Superintendent,  just  as  much  aa 
if  it  had  emanated  directly  from  an  act  of  the  company  in  its  corpo- 
rate capacity.     Ibid, 

18.  Servants  of,  LiabHiiy  for  injttries  to,  when  not  in  the  empHoy  ef 
the  company.  The  rule  that  the  principal  is  not  liable  for  an  injarj 
to  one  serrant,  resulting  from  the  negligence  or  improper  conduct  of 
another  servant,  does  not  apply  where  the  servant  iigured  was  not  at 
the  time  of  the  iigury  acting  in  the  service  of  the  master.  In  sach 
case  the  servant  iigured  is  substantially  a  stranger  and  entitled  to  all 
the  privileges  he  would  have  had  if  he  had  not  been  a  servants    Ibid. 


19.    Same.    Same.    Servant  absent  without  leave.    If  the  servant  is  i 
properly  absent  without  leave,  but  is^  reOtived  on  another  train  of  tlM 
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company  than  the  one  to  which  he  belongs  without  objection  by  the 
eondactor,  who  is  intrusted  with  the  duty  of  excluding  all  persons  not 
lawfully  entitled  to  be  on  the  train,  the  liability  of  the  company  is  not 
affected  thereby.    Ibid. 

20.  Same.  Biding  free  and  in  the  baggage  car.  The  fact  that  the 
servant  or  other  person,  is  riding  in  the  baggage  car  with  the  knowl- 
edge of  the  conductor,  or  is  riding  free,  will  not  preclude  him  from 
a  recovery  for  an  iigury  caused  by  a  collision,  even  though  he  might 
or  would  not  have  been  injured  if  he  had  remained  in  the  passenger 
car.    Hid. 

21.  Same.  Question  reeerved.  Is  the  principal  that  the  master  is  not 
liable  for  an  injury  received  by  one  servant  from  the  negligence  of 
another,  while  both  are  acting  in  the  common  business  of  the  same 
ipaster,  applicable  to  servants  of  a  railroad  company,  in  different 
grades ;  when  they  are  subordinate  the  one  to  the  other ;  or  not  in  the 
■ame  employment  ?    Ibid. 

See  CaixiKAL  Lav.    Taxation. 

RECEIPT. 

See  Evidence. 
REGOQNIZAHCE. 

See  Pkikcipal  and  Scrbtt.     Sale  of  Real  Estate.    Soibs  Facias. 
RECORD. 

See  EriDENCB.    Jurisdiction. 
REDEMPnON. 

1.  JSffeet  of  the  purchaser's  death.  Administrators  and  executors.  Upon 
the  death  of  the  purchaser  of  real  estate  at  execution  sale,  no  convey- 
ance having  been  made  to  him  for  the  land  by  the  sheriff,  if  the  land 
is  redeemed  by  the  debtor  or  his  assignee,  the  redemption  money  would 
properly  go  to  the  personal  representative ;  and  constitute  a  fund  in 
his  bauds  for  the  payment  of  debts,  and  for  distribution  under  the 
statute.     Campbell  v.  CampbeUy  325. 

2.  Same.  Same.  Money  to  be  paid  to  the  personal  representative.  This 
being  so,  upon  the  redemption  of  the  land  the  money  should  be  paid  to 
the  personal  representative,  and  not  to  the  heirs.    Ibid* 

8.  Same.  When  title  made  to  the  purchaser.  If  the  purchaser  had  been 
vested  with  the  legal  title  to  the  land,  by  a  deed  horn  the  sheriff,  it 
would  be  a  conversion  of  the  money  bid  for  the  land,  into  realty ;  and 
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would  go  to  the  heir,  in  esse  of  intestftey,  and  from  him  the  redemp- 
tion would  hftTe  to  be  made.    Jbid. 

4.  Equitable  interest.  Chanciry  sale.  Although  an  equitable  interest 
may  be  as  much  subject  to  redemption  as  a  legal  interest;  yet,  the  pur- 
chaser of  land  at  a  Chancery  sale  acquires  an  equitable  title,  upon  the 
implied  condition  that  the  purchase  money  should  be  paid  at  the  time 
stipulated — the  payment  of  the  consideration  is  essential  to  complete 
the  equity;  and  if  the  land  is  sold,  under  the  decree  of  said  Court,  to 
enforce  the  payment  of  the  purchase  money,  the  land  is  not  subject  to 
redemption.     Beason  t.  Porterfield,  863. 

6.  Deed  to  purchaser.  Possession,  Rents.  The  purchaser  of  land  sub- 
ject to  redemption,  can  obtain  a  deed  and  take  possession  of  the  land 
so  as  to  receive  the  rents  and  profits,  in  the  event  the  land  should  not 
be  redeemed.    Burk  t.  Bonner,  686. 

6.  Rents,  Debtor  remaining  in  possession.  Instead  of  ousting  the 
debtor,  the  purchaser  may  receive  him  as  his  tenant,  thereby  making 
the  possession  of  the  land  his  own  and  collect  rents  from  him  ;  and  if 
the  debtor  fails  to  redeem,  all  right  to  a  reclamation  of  the  rents  is 
forever  gone.     Ibid, 

7.  Same,  Possession,  Question  reserved.  If  the  purchaser  of  land, 
subject  to  redemption,  permit  the  debtor  to  remain  in  possession,  after 
his  purchase,  without  any  contract  for  rent,  and  the  land  is  not  re- 
deemed, has  he  any  remedy,  either  under  the  act  of  1850,  ch.  121,  or, 
the  law  anterior  thereto,  for  the  mesne  profits  accruing  in  the  interme- 
diate time  7     Ibid. 

8.  Same.  Which  creditor  entitled  to  rents.  Question  reserved.  Is 
the  purchaser,  who  obtains  possession  of  land  subject  to  redemption, 
entitled  to  retain  the  rents  accruing  during  his  ownership  ;  and,  also, 
to  have  his  bid  and  interest  from  the  redeeming  creditor ;  or,  is  he 
bound  to  yield  the  rents  to  the  redeeming  creditor  ?    Ibid. 

See  Lakd  Law.    Trust  akd  Trustee. 

REGISTRATION. 

1.  Deed  of  Trust.  Subsequent  purchaser.  Notice  of  prior  inatmbranee. 
Act  of  1881,  ch.  90,  2  6.  A  deed  of  conveyance,  bill  of  sale,  or  other 
instrument,  takes  effect  from  the  time  it  is  registered.  And  any  deed 
of  conveyance,  bill  of  sale,  or  other  instrument,  which  is  last  executed, 
but  first  registered,  shall  have  priority,  unless  the  subsequent  pur- 
chaser had  full  notice  of  the  previous  conveyance.  The  proTisions 
of  the  act  of  1881  include  deeds  of  trust.  Myers  and  wife  t.  Jtoss  H 
al.y  69.  / 


INDEX.  811 

2.  Same.  Same,  Notice  to  agent  or  trustee.  If  the  agent  or  traeteo 
has  notice  of  the  prior  incumbrance  or  conyejanee,  it  is  notice  to  the 
principal.  Thus,  if  a  subsequent  conveyance  is  made  to  trustees  who 
have  notice  of  a  prior  incumbrance ;  or  if  a  person  purchase  with  no- 
tice of  a  prior  conyeyance,  and  agree  that  another  may  take  his  pur- 
chase, the  latter  not  having  notice  of  the  preyious  conyeyance,  the  first 
purchaser  is  the  agent  of  such  sub-purchaser,  ab  initio,  and  he  is  af- 
fected with  notice.    Jhid.    ^^ 

8.  Same.  Same.  Cote  in  judgment.  B.  executed  to  M.  a  deed  of  trust, 
to  secure  a  debt  due  to  M.  He  subsequently  executed  a  deed  of  trust 
to  N.  and  I.,  as  trustees,  for  the  benefit  of  the  bank.  N.  was  the  coun- 
sel of  the  bank,  and  I.  a  bank  director.  N.  and  I.  had  notice  of  the 
existence  of  the  prior  deed  to  M.  Held,  that  although  the  subsequent 
deed  to  N.  and  I.  was  registered  first,  the  deed  to  M.  was  entitled  to 
priority,  and  should  be  first  satisfied.    Ibid. 

4.  Lien.  Contract.  Personal  chattels.  Creditors.  As  against  creditors, 
a  lien  cannot  be  created  by  contract  between  the  parties,  upon  a  per- 
sonal chattel  in  existence  at  the  time  of  such  contract,  without  regis- 
tration. This  principal  does  not  apply  to  an  agreement  that  the  future 
products  of  the  farm,  not  then  in  existence,  shall  be  first  subject  to  the 
satisfaction  of  the  employee's  wages.  Such  a  contmct  does  not  fall 
within  the  letter  or  spirit  of  the  registration  act.  Ted/ord  y.  WiU<m 
etal.,  811. 

5.  Certificate  of  probate — whai  it  musi  contain.  The  omission,  by  the 
clerk,  in  the  certificate  of  probate  of  a  deed,  of  the  words,  **  the  with- 
in named,"  and  **  with  whom  I  am  personally  acquainted,"  is  fatal  to 
the  probate.  It  is  odc  of  the  most  important  requirements  as  a  pro- 
tection against  fraud  contained  in  the  formula  prescribed  by  the  stat- 
ute, and  cannot  be  dispensed  with.  Fall  j*  Cunningham  y.  Roper  et 
at.,  486. 

6.  Same,  Act  qf  1846,  eh.  78.  The  words,  "with  whom  I  am  person- 
ally acquainted,"  being  a  matter  of  substance,  their  omission  does  not 
fall  within  the  proyisionof  the  act  of  1846,  ch.  78.     Ibid. 

7.  Same.  Correction  of  probate,  CocJ^,  {{  2081,  2088.  The  Code  pro- 
▼ides  that  the  clerk,  on  the  application  of  the  party  interested,  may 
correct  any  mistake  or  omission  of  words  in  his  certificate,  and  the 
Register  shall  record  the  correction  in  the  proper  book  of  his  office, 
and  make  a  reference  to  the  same  on  the  margin  opposite  to  the  origin- 
al registry  of  the  certificate.  This  proyision  of  the  Code  is  not  retro- 
spectiye  in  its  operation.     Ibid. 

8.  Same.  Same.  Question  reserved.  As  to  deeds  executed  after  the 
passage  of  the  Code,  can  a  defectiye  probate  which  has  been  corrected, 
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h%  regarded  as  effectual,  as  against  intervening  liens,  bejond  the  date 
of  its  oorreotion.    Ibid. 

9.  Title  bond.  Atsiffnment.  Tranter,  The  transfer  of  a  title  bond 
may  be  bj  a  simple  delivery,  or  an  assignment  in  writing.  Snch  a 
transferi  when  the  consideration  is  paid  or  properly  secured,  puts  the 
estate  beyond  the  reach  of  the  creditors  of  the  party  making  the  trans- 
fer.    Robins(m  t.  WilUaffu  et  aX  ,  540. 

See  Sale  or  Real  Estate.- 
RBMAINDBR  AND  REVERSION. 

See  HvsBAED  amd  Wife. 

RSNT& 

See  Champerty.    Coet&agt.    Ihpeoysmexts.    Redsmptioe.    Sale 
or  Real  Estate. 

RETAINER. 

See  Adxinisteatiox. 
REVIVOR. 

See  Abatemeht.    Ezbcutioe. 
REVOCATION. 

See  Deed. 
ROADS. 

1.  Appeal.  Final  judgment.  An  appeal  will  not  lici  except  Arom  a  final 
judgment.  Upon  the  return  of  the  report  of  a  jury  of  view,  to  which 
exceptions  were  filed,  the  County  Court  disallowed  the  exceptions,  and 
<*  confirmed  said  report  in  all  things,  except  that  part  assessing  the 
damages,  which  question  of  damages  the  Court  l^t  open."  No  judg- 
ment was  rendered,  upon  the  confirmation  of  the  report,  establishing 
the  road.  Held,  that  this  is  not  a  final  judgment  in  the  County  Coort 
from  which  an  appeal  will  lie.    Evam  v.  Shi^UU  et  aL,  70. 

2.  Partiee.  In  all  contests  about  roads,  the  Justices,  on  the  one  side, 
and  the  party  injured  or  aggrieved  in  the  premises,  on  the  other,  sre 
the  proper  and  necessary  parties.  The  County  Court  cannot  devolve 
the  power  and  trust  confided  in  it,  on  behalf  of  the  public,*  to  &  privmte 
and  irresponsible  Individual ;  and  thus  in  effect.,  leave  the  importasi 
matter  of  the  establishment  and  regulation  of  the  public  roads  of  the 
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ooanij,  to  be  controlled  by  the  interests,  pr^udlces,  or  resentments  of 
priTate  indiyiduals.    Ibid, 

S.  JitiisdietioH*  Trial  by  jury.  The  jurisdiction  of  the  roads  and 
other  matters  of  county  police,  is  conferred  by  statute  ezclusiyely 
upon  the  County  Court :  and  the  Court  has  no  power  to  refer  the  de- 
termination of  facts  to  a  jury.  The  jurisdiction  of  the  Circuit  Court 
is  merely  appellate,  and  the  County  Court  haying  no  power  to  submit 
Ismes  of  fact  to  a  jury,  it  cannot  be  done  by  the  Circuit  Court    Ibid, 

4.  Judgmenifor  eogts.  In  contests  about  roads,  if  prirate  indiTidoals 
are  the  parties  to  the  record,  no  judgment  for  costs  can  be  rendered, 
for  want  of  the  proper  parties.  Witnesses  and  officers  of  the  Court, 
in  such  oases,  are  left  to  their  remedies  at  law  against  those  by  whom 
they  were  summoned,  or  for  whom  they  may  have  rendered  servioe 

5.  Jmrisdietian.  Cownty  Court  Jury,  Appeal,  The  determination 
of  all  questions  connected  with  publio  roads,  including  both  matters 
of  law  and  fact,  belongs  exclusively  to  the  County  Court,  with  which 
a  jury  can  have  nothing  to  do.  And  an  appeal  lies  from  the  action  of 
faid  Court,  which  may  operate  as  a  broad  appeal,  or  an  appeal  in  er- 
ror, according  to  the  necessity  of  the  case.  Beard  y.  The  Jv9tieee  qf 
Oampbell  County,  97. 

6.  Same.  Appeal.  Circuit  Court.  On  the  removal  of  a  cause,  involv- 
ing a  contest  about  a  road,  from  the  County,  to  the  Circuit  Court,  the 
*whole  proceedings  are  open  to  investigation  upon  the  face  of  the 
record,  or  upon  proof,  without  the  intervention  of  a  jury,  just  as  they 
were  in  the  County  Court.  The  jurisdiction  of  the  Circuit  Judge^  in 
such  a  case,  is  appellate,  only,  and  if  no  extraneous  evidence  is  olFered, 
the  Court  must  hear  and  determine  the  cause,  as  if  it  were  before  him 
on  a  writ  of  error.     Ibid, 

'I.  Pariiee.  CoiU.  In  suits  about  roads,  the  Justices  of  the  County 
Court  and  the  person  or  persons  aggrieved,  are  the  proper  parties ; 
and  no  private  individual  can  be  permitted,  or  compelled  to  enter  into 
bond,  and  be  substituted  in  the  place  of  the  Justices.  Nor,  is  the 
party  aggrieved  liable  for  the  whole  costs.  He  is  only  liable  for  such 
costs  as  accrue  after  he  becomes  a  party  to  the  proceedings.     Ibid. 

8.  Appeal.  Code,  {1191.  The  provision  of  J  1191  of  the  Code,  rcla- 
tive  to  appeals  in  controversies  about  publio  roads,  is  confined  to  the 
parties  *'  interested  or  aggrieved.'*  It  does  not  embrace  every  citizen 
of  the  county,  but  only  applies  to  such  as  are  peculiarly  concerned,  on 
account  of  some  special  interest  in  the  matter  not  common  to  others. 
OMman  t.  The  JusUcu  of  Orainger  CoutUy,  107. 
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9.  Sanu,  Classifieaiion  of  pMxe  reads.  Code,  H  1188,  118i.  Tbe 
classification  of  the  public  roads  belongs  to  the  County  Court;  and  all 
stage  roads  are  put  in  the  first  class.  If  no  classification  is  made  by 
the  Court,  said  roads  are  to  be  worked  on  and  kept  in  the  manner  pre- 
scribed for  roads  in  'tbe  first  class.  In  this  case,  the  petitioner  applied 
to  the  County  Court  to  make  the  road — on  which  he  was  running  a 
two-horse  stage — a  first-class  road,  which  was  refused  by  the  Court. 
Held,  that  as  the  refusal  of  the  Conrt,  and  the  running  of  the  stage, 
made  it  a  first-class  road,  he  was  not  aggrieved  by  the  order  of  refusal, 
so  as  to  entitle  him  to  an  appeal.    Ibid, 

10.  Minor  may  b§  compelled  to  serve  as  overseer.  Code,  {  1195.  It  is 
the  duty  of  the  County  Court,  annually,  to  appoint  oTerseers  of  the 
public  roads ;  but  no  qualifications  as  respects  age,  or  otherwise  are 
prescribed.  The  OTcrseer  must  be  subject  to  road  duty,  and  must  also 
be  one  of  the  hands  assigned  to  work  on  the  road  over  which  he  is  ^ 
pointed ;  but  there  is  no  legal  objection  to  the  appointment  of  one  who 
is  under  the  age  of  twenty-one  years ;  and  if  a  minor  is  appointed,  he 
is  subject  to  all  the  *'  pains  and  penalties"  imposed  by  law  for  refusing 
to  serTe  and  for  neglect  of  duty.    StaU  t.  RusaeU,  165. 

11.  Chanffe  and  acceptance  by  overseer  and  hands.  Code^  \  1228.  If  a 
public  road  is  changed,,  and  the  new  road  is  accepted  by  the  OTerseer 
and  a  majority  of  the  hands,  so  as  to  bring  the  case  within  section  12S8 
of  the  Code,  the  penalty  imposed  in  the  previous  section  is  remitted. 
Bufford  T.  Binsout  578. 

12.  LimiiaUon  as  to  recovery  of  penalty.  Code,  {  1287.  For  the  pen- 
alty giTen  for  the  obstruction  of  a  public  road,  by  section  1287,  of  the 
Code,  there  is  a  fresh  cause  of  action  accruing  at  the  end  of  each 
month,  firom  the  time  of  the  obstruction,  and  the  statute  forms  no  bar 
as  to  the  monthly  penalties  accruing  within  twelve  months.     IbieL 

18.  Change  and  acceptance  only  remit  the  penalty.  The  change  and  ac- 
ceptance of  a  public  highway,  as  prescribed  by  the  Code,  doea  not  le- 
galise the  obstruction,  but  only  remits  the  penalty,  leaying  the  party 
liable,  as  before,  for  a  nuisance.    Ibid. 

See  Cam iNAL  Law.    Railroad  Compant. 
SALE  OF  REAL  ESTATE. 

1.  Partition  A  sale  of  land  for  partitionj  is  a  matter  of  rights  pro- 
Tided  it  shall  appear  to  the  Court  that  it  cannot  be  equally  divided 
among  those  entitled  thereto,  or  that  it  would  be  manifesUy  for  their 
interest  that  it  should  be  sold.    Ross  t.  Ramsey,  et  aL,  16. 

2.  Sasne,    Pleading.    Practice,    In  order  to  authorise  a  sale  for  par- 
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Uiiony  the  bill  mast  bo  framed  with  that  yiew,  and  eoniain  the  proper 
aTerments.    The  case  mutt,  also,  be  made  oat  by  proof.    JbitL 

8.  DUekiimer,  Order  pro  eonfetso.  If  a  bill  is  filed  to  divest  title  to 
land  belonging  to  minors  and  adults,  as  tenants  in  common,  and  the 
adults  enter  a  disclaimer  in  faTor  of  the  complainant,  a  decree  divest- 
ing their  title  is  proper,  as  they  are  sui  juris^  and  bound  by  such  die- 
daimer;  but  if  one  of  the  adults  fails  to  defend,  and  an  order  pro 
eonfesso  is  entered  against  him — the  bill  showing  upon  its  face  that 
the  complainant  is  not  entitled  to  the  relief  he  asks — a  decree,  founded 
alone  upon  such  order,  cannot  be  made  diverting  the  title  of  such 
adult.     Ihid. 

4.  Conversion  of.  Husband.  Descent  and  distribution.  A  sale  of 
land  under  a  decree  of  Court,  is  complete  upon  confirmation  of  the  re- 
port of  sale,  and  not  before.  This  action  of  the  Court  is  necessary,  to 
change  the  character  of  the  property  from  realty  to  personalty  ;  and  if 
Kfeme  eooerty  owning  real  estate,  which  has  thus  been  sold,  dies  before 
the  confirmation  of  the  sale,  without  issue,  the  proceeds  of  the  land  go 
to  her  brothers  and  sisters  ;  and  not  to  her  husband.  Otherwise,  if 
the  sale  had  been  confirmed  and  the  conversion  rendered  complete, 
Moore  and  wife^  ex  parte,  171. 

5.  Registration,  Execution*  As  between  the  parties  to  a  deed  the 
title  passes  without  registration  ;  and  the  vendee  of  land  under  an 
unregistered  deed,  has  such  an  inchoate  legal  title  as  subjects  the  land 
to  execution  at  law  for  his  debts.     Wilkins  v.  May  ei  cU.,  173. 

6.  Same.  Recognisance.  Lien.  This  being  so,  the  lien  of  a  recogni- 
sance entered  into  by  the  vendee  would  bind  the  land,  and  a  sale 
made  under  a  judgment  upon  the  recognizance  would  vest  a  valid 
legal  title  in  the  purchaser.     Ibid. 

7.  Contrcut,  Fraud.  Election.  Case.  Deed.  In  the  absence  of  all 
fraud,  the  rule  of  law  is,  that  the  entire  agreement  of  the  parties  is 
presumed  to  have  been  incorporated  in  the  deed,  or  written  contract ; 
and  if  the  purchaser  has  failed  to  provide  for  his  own  security,  by  ap- 
propriate covenants,  he  is  remediless.  Fraud  constitutes  an  exception 
to  this  rule.  It  vitiates  the  contract ;  and  the  injured  party  may  elect 
to  treat  the  deed,  or  contract,  as  a  nullity,  and  resort  to  an  action  on 
the  ease  for  the  deceit.     Owinther  v.  Oerding,  197. 

&  Same,  Same,  The  rule  is  the  same,  whether  the  contract  is  exe- 
cuted, or  executory ;  or  whether  the  deceit  is  in  relation  to  a  thing  in- 
cluded in  the  deed,  or  something  extrinsic ;  or  whether  the  subject  is 
real  or  personal  property.  Hence,  an  action  on  the  case  will  lie,  for  • 
fraudulent  representation,  as  to  the  title,  in  the  sale  of  the  land.    Ibid* 

9.  Same.    Same.     Cctse,    Damages.    An  action  on  the  ease  is  of  an 
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equitable  nature,  in  which  all  the  circumstances  of  the  case  be  looked 
to  be  the  jury,  in  estimating  the  damages.     Jbid. 

10.  Jfhen  irregular^  but  io  the  inUresi  of  minort  to  sustain  ike  mU.  If 
upon  an  application  to  the  Court  of  Chancery  by  a  purchaser  of  land 
sold  under  a  decree  of  Court,  to  set  aside  the  pale,  it  appears  to  the 
Coart  that  the  sale  was  merely  irregular  but  not  void,  and  a  confirma- 
tion thereof  would  be  promotiTe  of  the  interests  of  the  parties,  some 
of  whom  are  minors,  the  purchaser  will  be  compelled  to  comply  with 
the  terms  of  sale ;  and  his  title  will  be  perfected  by  a  divestiture  of 
title.     Swan  v.  Newman  et  aL,  288. 

11.  Sale  for  partition.  Upon  application  for  the  sale  of  land  for  parti- 
tion, upon  the  ground  that  a  sale  will  be  manifestly  for  the  interest  of 
the  owners,  it  will  be  sufficient  to  give  the  Court  jurisdiction  and  to 
make  the  sale  valid ;  if,  upon  a  reference  to  the  master,  he  takes  proof 
in  which  witnesses  state  that  a  sale  will  be  to  their  interest^  and  give 
reasons  or  facts  to  sustain  that  opinion,  and  the  decree  of  sale  pur- 
sues the  report.    Ibid, 

12.  Ffeet  of  sale  by  sheriff.  If  land  is  sold  at  sheriff's  sale,  and  no 
deed  is  executed  by  the  sheriff  to  the  purchaser,  he  is  vested  with 
nothing  more  than  a  mere  equity ;  and  the  legal  title  remains  in  the 
debtor.     Campbells.  Campbell^  825. 

18,  Agreement — construction  of.  In  the  construction  of  an  agreement  or 
conveyance,  substance  rather  than  form  is  to  be  regarded.  And  if  a 
debtor,  whose  land  has  been  sold  at  execution  sale,  executes  an  instru- 
ment of  writing  by  which  he  sells  and  conveys  to  another,  his 
right  to  redeem  the  land  sold,  and  agrees  when  it  is  so  redeemed, 
the  same  is  bargained,  sold  and  conveyed  to  such  party ;  such  instru- 
ment possesses  all  the  indispensable  requisites  of  a  deed  of  bargain 
and  sale,  and  its  legal  effect,  although  informal,  is  to  invest  the  party 
to  whom  it  is  executed  with  a  present  title  in  fee  simple.    Ibid. 

14.  Infants.  N(xt  friend.  Practice.  In  a  proceeding  for  the  sale  of 
real  estate  belonging  to  minors,  by  next  friend,  it  is  not  necessary  that 
the  next  friend  should  be  selected  or  appointed  by  the  Court.  He 
would,  however,  be  under  its  control,  and  might  be  removed  and 
another  appointed,  if  the  interests  of  the  infants  required  it.  Kirkntem 
et  al.,  exparte,  517. 

16.  Jurisdiction,  Private  Sale.  A.  sale  made  of  real  estate,  by^th© 
next  friend,  without  a  decree  authorizing  it,  and  pending  a  decree  re- 
quiring  the  master  to  sell  the  same  at  public  auction,  &c,  is  void.  But 
the  Court  may,  with  the  assent  of  the  purchaser,  adopt  and  confirm 
such  sale,  if  beneficial  to  the  minors,  and  the  purchaser  would  ac- 
quire a  good  title.    Ibid» 
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16.  Recovery  of  pr<fperfy  paid  on  void  tale.  Tender.  Contract  If  upon 
a  Toid  contract  for  the  sale  of  land,  personal  property  is  taken  in  pari 
payment,  the  Tendor  may,  upon  the  disaffirmance  of  the  contract, 
tender  to  the  yendee  the  personal  property  receired,  and  thus  rescind 
the  contract,  as  to  that  also  ;  but  if  he  fails  to  make  such  tender,  the 
law  will  presume  that  the  parties  elected  to  affirm  the  contract  for  the 
property,  and  the  price  of  the  same  may  be  recovered.  MiUer  ^ 
Counce  \.  Jonea^  625. 

17.  WiU.  Code,  }  8840.  A  will,  which  devises  land  to  certain  parties 
and  directs  that  the  same  be  equally  divided  between  them,  does  not 
fall  within  the  prohibition  of  sec.  8840  of  the  Code,  which  enacts  that 
"  in  no  case  shall  property  be  sold,  if  it  be  claimed  under  a  will  which 
expressly  directs  otherwise."    Hawkins  et  dL  y.  England  et  al.,  652. 

18.  Pwrchase  hy  guardian.  Code,  {  8889.  Quegtion  reserved.  Does 
sec.  8889  of  the  Code  apply  to  any  other  sales  of  real  estate  than  those 
made  under  the  chapter  containing  said  section ;  and  would  a  guardian 
be  prohibited  from  purchasing  at  sales  made  for  partition?    Ihid, 

19.  Sale  at  atletum.  Pilfers  and  ly-Udders,  Fraud,  The  vendor  of 
land  at  public  auction  may,  unknown  to  bidders,  privately  depute  a 
third  party  to  attend  the  sale,  and  bid  progressively  for  the  property 
on  his  account,'  as  a  defensive  precaution  to  prevent  it  from  being  sold 
at  an  under  value ;  but,  if  ft  number  of  persons  are  employed  as 
puffers  to  make  fictitious  biddings,  with  the  view  of  taking  advantage 
of  the  eagerness  of  buyers,  to  screw  up  the  price,  and  not  for  a  de- 
fensive precaution,  to  prevent  a  sale  at  an  undervalue ;  this  is  an  im- 
position and  a  flraud ;  and  avoids  the  sale.  Davis  et  al.  v.  Petway  et 
oi.,  667- 

20.  Same.  Same.  Same.  If  the  vendor  publicly  reserve  the  right  to 
make  one  bidding  and  no  more,  through  a  person  who  is  named ;  and 
then  secretly  employs  another  person  to  make  general  and  repeated 
biddings,  this  is  such  a  fraud  as  will  entitle  the  purchaser  to  abandon 
the  contract    Ihid, 

21.  Same.  Sale  vjitKout  reserve.  If,  by  the  advertisement,  the  property 
is  to  be  sold  without  reserve,  this  excludes  all  interference  by  the  ven- 
dor, or  others  for  him,  with  the  right  of  the  public  to  have  the  proper* 
ty  at  the  highest  bidding;  and,  in  such  case,  any  arrangement  between 
the  vendor  and  a  third  party,  the  result  of  which  is  to  prevent  the 
property  from  being  sold  under  a  fixed  sum,  will  render  the  sale  void. 
Ibid, 

22.  Same.  Purchaser  must  he  mitled.  In  order  to  avoid  a  sale  on  this 
ground,  it  must  be  shown  that  under-bidders  or  puffers,  are  employed 
to  enhance  the  price  and  deceive  other  bidders ;  and  that  they  are  in 
fact  misled  thereby.    Ihid. 

62 
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23.  Partition.  Fraud,  If  the  guardian  of  minora  procure  an  order  for 
the  sale  of  their  land,  and  have  dower  assigned,  for  the  fraudulent 
purpose  of  preventing  persons  from  bidding  for  the  other  portion, 
intending,  indirectly,  to  become  the  purchaser,  the  sale  irill  be  set 
aside  and  declared  Toid.    Bennett  et  al,  t.  Kennerly  et  aL,  674. 

24.  Satne.  Purchase  money.  Rente.  Improvemente.  Upon  setting 
aside  the  sale,  the  purchase  money  will  be  refunded  to  the  guardian, 
and  he  will  be  held  to  account  for  the  reasonable  value  of  the  annual 
rents,  with  an  allowance  for  permanent  improvements  made  upon  ihe 
land,  to  the  extent  that  such  improvements  have  enhanced  the  value 
of  the  property,  but  not  to  exceed  the  value  of  the  rents.     Ibid. 

See  Contract.    Fraud.    Inmockkt  Purchasbr.    Mortgage. 

SCHOOLMASTER. 

Hit  power  to  ckaetiee  scholars.  Assault  and  battery.  A  schoolmaster  haft 
the  power  to  enforce  obedience  to  his  rules  and  to  use  the  rod  when 
necessary,  but  he  cannot  chastise  wantonly  and  without  cause.  His 
chastisement  must  be  proportionate  to  the  offence,  and  within  the 
bounds  of  moderation.  If  excessive,  or  without  cause,  the  schoolmas- 
ter is  guilty  of  an  assault  and  battery.   Anderson  v.  The  Siatey  465. 

See  Evidence. 
8CIKE  FACIAS. 

1.  Bail.  ReeognizaneCt  or  bond.  Immaterial  statements  rtfjeeteeL  If 
unnecessary,  immaterial,  or  irrelevant  matter  be  stated  in  a  bul  beod 
or  reoognixanoe,  it  will  jiot  vitiate  the  same,  but  be  rejectei  as  sur- 
plusage. Hence,  if  a  recognizance  or  bond  recite  that  the  defendant 
is  to  answer  the  charge  of  ^^  negro  stealing,  the  slave  of  John  (7.  Gami 
in  the  State  of  South  Carolina f*'  such  recital  is  surplusage,  and  will 
not  render  the  same  void.  The  bond  to  appear,  must  be  enforecd 
without  regard  to  what  It  may  show  on  its  face  on  the  question  of 
jurisdiction.     State  v.  Adams  et  al.,  259. 

2.  Same.  Same.  Oonstruetion.  Case  in  judgment.  In  the  oonstruetion 
of  writings,  the  whole  context  must  be  looked  to ;  and  words  may  be 
rejected,  supplied  or  transposed,  to  carry  out  the  evident  meaning  of 
the  parties.  The  bond  was  for  the  appearance  of  the  accused  before 
the  Court,  <*  then  and  there  to  answer  a  charge  of  the  State,  exhibited 
against  him  by  indictment,  for  negro  stealing,  the  slave  of  John  B. 
Gaut,  in  the  State  of  South  Carolina,  and  in  case  offailure^  tben  tHs 
obligation  is  void,  otherwise  to  be  in  full  force  and  effect"  All  tbe 
words  requisite  to  make  this  a  valid  bond  are  inserted,  but  they  ai^ 
improperly  located ;  and  the  Court  will  reform  the  nial-colloeati<m  of 
them  so  as  to  give  the  bond  its  proper  force  and  effect.    Ibid. 
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8.  Plea  of  tUTTender  of  the  defendant,  by  the  Governor,  upon  the  requiti- 
Hon  of  the  JExeeuiive  of  another  State,  The  principle,  that  the  surren- 
der of  a  defendant,  in  a  criminal  case  by  the  Governor,  upon  the  re- 
qaisition  of  the  Executive  of  another  State,  discharges  his  bail,  settled 
in  the  case  of  The  State  y.  AUen,  2^Hum.,  258,  is  referred  to  and  ap- 
proved.    Ibid, 

4.  Adminutratort  and  Exeeutore,  Code,  {}  2271,  2272.  Praetiee,  On 
the  return  of  a  justice's  execution  against  an  executor  or  administra- 
tor, "no  property  found,**  the  justice,  on  suggestion  and  application  of 
the  plaintiff,  his  agent  or  attorney,  shall  return  the  papers  to  the  next 
Circuit  Court  of  his  county.  And  upon  said  papers  scire  faciae  shall  be 
issued,  and  all  other  proceedings  be  had  for  the  satisfaction  of  such 
judgment,  either  out  of  the  goods  and  chattels,  lands  and  tenements, 
of  the  defendant,  in  case  he  has  wasted  the  assets,  or  out  of  the  real 
estate  of  the  deceased.    IfiUtnan  Brothers  v.  Hiekereon,  £h^r,,  bib, 

5.  Same.  Devastavit.  Debt,  Practice,  When  an  executor  or  ad- 
ministrator has  been  guilty  of  a  devastavit,  he  may  be  rendered  per- 
sonally liable,  either  by  an  action  of  debt  on  the  judgment,  alleging  a 
mismanagement  or  wasting  of  the  assets,  in  the  declaration,  or  by 
scire  facias,  suggesting  a  devastavit  of  record  and  obtaining  an  order 
for  the  issuance  of  the  writ.    Ibid, 

6.  Sati^action  out  of  the  real  estate.  Heirs,  Practice,  If  it  is  desired 
to  obtain  satisfaction  out  of  the  real  estate  descended  to  the  heirs,  a 
suggestion  must  be  made  upon  the  record  of  the  fact  that  the  real  es- 
tate has  descended  to  the  heirs,  as  a  necessary  foundation  for  a  scire 
faei€U  against  them.  The  clerk  has  no  power  to  issue  the  writ  in  vaca.- 
tion.    Ibid. 

SELF  DEFENCE. 

See  EviDENcB. 
SERVANTS. 

See  Master  and  Skbtant.    Bailroad  Compant. 

SET-OFF. 

,  1.  When  allotped  against  a  note  in  the  hands  oj  an  endorsee.  Act  of 
1865-6.  Code,  J  2918-4.  The  law  on  the  subject  of  set-off  was  ma- 
terially modified,  and  the  remedy  enlarged  by  the  act  of  1855-6,  the 
provisions  of  which  haye  been  incorporated  into  the  Code.  By  sec- 
tion 2918-4  of  the  Code,  any  equities  between  the  defendant  and  the 
origina)  party  under  whom  the  plaintiff  claims,  which  by  law  have 
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attached  to  the  demand  in  the  platntifTs  hands,  and  for  which  the 
defendant  would  be  entitled  to  a  recoYory  against  the  original  party 
may  be  pleaded,  by  the  defendant,  by  way  of  set-off,  or  cross-action. 
Oatewood  y.  Denton,  880. 

2.  Same.  Same,  All  that  is  requisite  to  entitle  the  defendant  to  a  set- 
off against  the  plaintiff,  who,  by  taking  the  note  after  it  is  due,  holds 
it  subject  to  every  equitable  defence  that  may  be  set  up  against  the 
payee,  is,  that  the  right  of  set-off,  or  cross-action,  is  fixed  and  com- 
plete in  the  defendant  previous  to  and  at  the  time  of  the  assignment  of 
the  note,  and  could  not  be  resisted  by  the  original  party — the  assignor. 
No  special  agree^aent  between  the  payor  and  payee  before  the  transfer 
is  necessary  in  order  that  the  right  of  set-off  should  attach  to  the  note. 
Ibid, 

3.  Act  of  1862,  cK  269,  J  2.  Judgment  for  excess.  The  right  to  a  set- 
off is  incidental  to,  and  dependent  upon  the  fact  of  the  plaintiff's 
having  established  a  right  of  recovery  against  the  defendant.  If  this 
fails,  the  right  of  set-off  cannot  exist ;  and  judgment  cannot  be  ren- 
dered under  the  act  of  1862,  for  any  excess  that  may  be  found  in  favor 
of  the  defendant.  Brazelton  v.  Nashville  ^  Chaiianooga  Railroad  Com- 
pany, 670. 

See  Mbsmb  Profits. 
SHAVING. 

See  Contract. 
SHERIFF. 

See  CoNSTiTiTTioNAL  Law.    Deeds.    Exboutiox* 
SLANDER. 

1.  Evidence.  Under  the  general  izme,  evidence  to  prove  Aat  the  words 
spoken  of  the  plaintiff  are  true,  is  inadmissible.  This  would  only  be 
admissible  under  the  plea  of  justification,  or  under  the  ^enend  tsme, 
with  notice  of  such  defence.    McCampbell  v.  Thomburgh,  109. 

2.  Same,  Ca»9  in  judgment.  The  defendant  was  sued  in  slander, 
for  charging  the  plaintiff  with  having  committed  perjurg,  in  giving 
his  evidence  as  a  witness  in  a  controversy  about  the  estabUshment  ef 
one  of  two  rival  roads.  He  stated  that  one  of  said  roads  *^  ooold  }» 
made  a  good  road  with  a  little  fixing.*'  Held,  that  evidence  that  said 
statement  was  untrue,  is  tiot  admissible  under  the ^enaraZ  issue,  iritlt- 
out  notice  of  the  defence.    Ibid, 

See  Costs.    Etioknce. 
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1.  RighU  of  ovmer  and  hirer.  Between  the  owner  and  hirer  of  a  slave, 
there  is  a  personal  tmst  and  confidence  reposed,  and  a  contract  im- 
plied by  law,  which  forbids  the  hirer  to  transfer  the  possession  or  ser- 
vices of  the  slave  to  a  third  person  without  the  owner's  consent. 

2.  Same.  Trover,  Case.  For  a  violation  of  this  implied  obligation, 
the  owner  may,  in  general,  maintain  either  trover  or  ease  at  his  eke- 
tion.  A  simple  violation  of  this  implied  contract,  irrespective  of  the 
consequences,  constitutes,  of  itself,  a  sufficient  ground  of  action,  and 
the  owner  may  elect  to  treat  it  as  a  conversion,  or  sue  in  case. 

8.  Same.  Same.  Same.  Meaeure  of  damagee.  In  trover^  for  the  con- 
version, the  owner  is  entitled  to  recover  the  value  of  the  slave.  In  an 
action  on  the  case  he  is  entitled  to  recover  damages  commensurate 
with  the  injury.  If  no  iigury  accrues,  and  the  slave  is  returned  at 
the  end  of  the  year,  the  owner  is  entitled  to  some  amount  of  damages  j 

for  the  mere  violation  of  the  implied  contract  not  to  sub-hire.    In  the  ( 

event  the  negro  dies  while  in  the  possession  of  the  sub-hirer,  the  low- 
est measure  of  damages  would  be  the  value  of  the  slave. 

4.  Administration.  Parties.  A  sale  of  slaves  made  by  an  order 
of  court,  upon  application,  by  petition,  of  the  administratrix 
and  her  husband,  to  which  the  minor  children,  who  were  inter- 
ested in  said  slaves,  were  not  made  parties,  for  the  payment  of  debts 
due  from  the  estate,  or  to  reimburse  them  for  advances  made  out  of 
their  own  funds,  for  the  benefit  of  the  estate,  is  an  absolute  nullity. 
Bennett  et  al.  v.  Kennerly  et  al.,  674. 

5.  Same,  Extent  of  recovery.  Damages.  The  sale  being  a  nullity, 
is  a  conversion  of  the  slave ;  and  the  minor  children  may  elect  to 
take  from  the  administrator  the  value  of  the  slave  at  the  time  of  the 
sale ;  or  may  pursue  the  slave  in  the  hands  of  the  purchaser  and 
recover  the  possession,  or  the  present  value  of  the  same.    Ihid. 

6.  Right  to  8tte.    Slaves  may  sue  by  next  friend,  in  all  cases  where  their  * 
right  to  freedom  is  involved,  or  where  the  right  of  property  connected 
with  the  grant  of  freedom  is  involved,  although  the  eigoyment  of 
freedom  is  postponed  to  a  future  day.     Stephenson  and  wife  v.  Harrison 
et  al.,  729. 

See    Admintstratiok.    Common  Cakrier.     Criminal  Law.    £ti- 

DENCB.      FrEIDOM .      MaST£E  AND  SbRYANT.      STATUTE  OF  LIMITA- 
TIONS.   Taxation.     Wills. 

SPECIFIC  ABTICLES. 

See  Contract. 
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SPECIFIC  PSBFOBMAKCE. 

1.  BeseUiion.  Contrtut.  The  specific  performance,  or  resciwion  of 
contractfl,  is  not  a  matter  of  absolute  right  in  eitlier  partj,  but  is  a 
matter  of  sound  discretion  in  the  Court,  to  be  exercised  according  to 
what,  under  all  the  circumstances  of  the  ease,  may  appear  to  be  reas- 
onable and  proper.  And,  unless  a  proper  case  is  made  out  for  the  in- 
terposition of  the  Court,  either  to  enforce  a  specific  execution,  or  to 
order  the  contract  to  be  cancelled,  the  parties  will  be  left  to  thdr  rem* 
edies  in  the  legal  forum,    Mumbatd^t  hein  t.  Humbard's  hein,  100. 

2.  Sffeet  of  r^maX,  If  the  right  to  a  specific  performance  is  denied, 
the  existence  of  the  covenant  or  agreement,  interposes  no  obstacle  in 
a  Court  of  law,  to  the  inyestigation  and  determination  of  the  rights  of 
the  parties.    Ihid^ 

STATE. 

Wun  the  may  be  tued.  Statute  of  limitatioru.  Actions  may  be  iftsti- 
tuted  against  the  State  under  the  same  rules  and  regulations  that  goT- 
em  actions  between  private  indiTiduals,  except  as  to  pleading  the 
Statute  of  limitations..     State  t.  CrutchfieUTe  ez're,  118. 

STATUTES  CITED  AND  CONSTEUED. 

1809,  ch.  121,  { 8,  EeviTor, S68 

1819,  ch.    25,  i  1,  Account, .498 

1815,  Administration,     ....  163 

1886,  ch.  48,  Attachment,          ....  892 

1821,  Rents  and  profits,          -        -        -  ]88 

1849,  ch.  51,  2  2,  Clerk, 698 

1836,  oh.  1,  ;  12,  Constables,            ....  609 

1835,  ch.  29,  2  8,  Commissioners,     ....  583 

1842,  oh.  48,  Indictment,           ....  96 

1855-6,  Trustee, 382 

1809,  ch.  84,  i  1,  Deed, 468 

1852,  ch.  152,  Ejectment,            ....  g 

1819,  ch.  18,  Heirs, 20 

1851-2,  ch.  89,  Illegitimates,    .....  68 

1799,  oh.  8,  2  4,  Qaming, 233 

1881,  ch.  90,  2  12,  Gift, A40 

1885,  ch.  26,  Divorce, 184 

1715,  ch.  28,  Deed. 887 

1851-2,  Judgment,           ....  878 

1852,  1854,  Railroads,            -        -        -        -.  208 

1881,  ch.  90,  Registration,       ....     •     50 

1852,  ch.  259,  2  2,  Set-off, 570 

1715,  oh.  48,  Trust, 866 

1844,  ch.  182,  Usury, 547 
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STATUTE  OP  LIMITATIONS. 

1.  DitabHiiy.  If  the  huBband  acquires  land  in  right  of  his  wife,  and 
conTeya  the  same  by  deed,  and  delivers  the  possession  thereof— the 
wife  not  nniting  in  said  conveyance — there  being  issne  of  the  mar- 
riage at  the  date  of  the  deed ;  and  the  husband  Burriye  the  wife,  the 
statute  of  limitations  does  not  begin  to  run  against  the  heirs  of  the 
wife,  until  the  death  of  the  husband.    RoygUm  et  al.  r.  Wear  el  a7.,  8. 

2.  What  will  arrett  the  runnutff  of  the^iatuie.  J)iminUty  of  heire.  The 
fact  that  the  heirs  are  under  disability  at  the  death  of  the  ancestor, 
will  not  arrest  the  running  of  the  statute  of  limitations,  if  the  adverse 
possession  commenced  in  his  lifetime.  To  prevent  the  operation  of 
the  statute,  suit  must  be  instituted,  and  effectually  prosecuted,  within 
the  time  prescribed  by  law.    Jones  et  al.  v.  "Pteeton  et  oL,  161. 

3.  Same,  Abatement  of  ettit  pending  at  the  death  of  the  anceetor.  Ford' 
hie  entry  and  detainer.  An  action  of  forcible  entry  and  detainer  insti- 
tuted within  seven  years,  and  pending  the  death  of  the  ancestor, 
which  is  permitted  to  ahaie  because  it  cannot  be  revived,  or  for  other 
cause,  will  not  affect  the  bar  of  the  statute  of  limitations.  To  do  this, 
the  suit  must  be  effectually  prosecuted.    Ibid, 

4.  Hiuband  and  v)\fe.  Tenaney  by  the  eurteey.  Disability.  The  prin- 
ciples settled  in  the  cases  of  Gvion  v.  Anderson,  8  Hum.,  208 ;  Miller  v. 
Millfir,  Meigs,  B.,  484,  and  Weieinger  v.  Murphy,  2  Head,  674,  are  ap- 
proved.   McLung  et  al,  v.  Sneed  et  cU»f  218. 

V  6.  Resulting  trust.  Act  of  1715,  ch.  48,  {  9.  Case  in  judgment  A  re- 
sulting trast  is  barred  by  the  act  of  1715,  ch.  48,  {  9.  If  the  pur- 
chase money  to  acquire  title  to  land  is  paid  by  one  person,  but  the 
title  made  to  another,  and  the  party  in  whom  the  legal  title  is  vested 
dies,  Eult  to  establish  a  trust,  if  one  exists,  must  be  instituted  within 
seven  years  after  the  death  of  such  party,  or  the  claim  will  be  barred 
by  the  act  of  1716.    Sarles  eialv.  Earles  et  ai.,  866. 

6.  Effect  qf  sueeesswe  possessions.  The  possessions  of  successive  ten- 
ants under  a  landlord  claiming  title  by  entry  only,  may  be  connected 
so  as  to  create  the  bar  of  the  statute  of  limitations  under  the  second 
section  of  the  act  of  1819.  It  is  not  necessary  that  a  single  tenant 
should  have  held  possession  for  the  whole  term  required  by  the 
statute.    Simsy,  Eastland,  %^. 

7,  Executor  and  Administrator.  Act  of  1789.  If  proper  and  effeOtual 
steps  are  not  taken  within  the  time  limited  by  the  personal  represen- 
tative, to  enforce  satisfaction  of  a  claim  in  his  own  favor  upon  the 
estate,  the  act  of  1789  will  form  a  bar,  as  in  the  case  of  other  creditors, 
failing  to  sue  within  the  proper  time.    Rym  v.  Fleming  et  al,  668. 
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8.  Potsetnon,  PrenmpHon,  Slaves,  If  a  distributee  reoeWe  slaTea 
from  the  administrator,  as  the  joint  property  of  himself  and  another 
distribntee,  the  law  presumes  that  he  continaed  to  hold  them  in  the 
same  right,  and  snch  possession  woald  not  be  adrerse.  ElUoii  and 
laife  Y.  Bolder^  admW,  et  al.,  698 

9.  Same,  Same.  Evidence  to  remove  premmption.  Onus  of  proof, 
To  displace  this  presumption,  the  fkct  must  be  affirmatively  proTed, 
by  clear  and  convincing  evidence,  not  merely  that  he  held  the  pos- 
session for  himself,  and  adversely  to  his  co-tenant*,  for  the  length  of 
time  required  to  give  title  by  the  statute;  but,  in  addition,  that  his 
co-tenant  had  full  knowledge  of  snch  adverse  claim  and  holding 
during  all  that  period  of  time.     Ibid, 

Bee  Bond.     Ohakosby  Pleading.  Criminal  Law.    GAMiKa.   Land 
Law.     Mesne  Provits.    State.    Trust  and  Trustee. 

STAY  OP  EXECUTION. 

1.  Contraei.  CoMtrucUon.  Evidence,  If  a  debtor  endorse  on  a  note,  *' I 
confess  judgment  on  the  within  note,  and  claim  a  stay  of  eight 
months,"  the  legal  implication  is,  that  security  is  to  be  given ;  and  it 
is  not  admissible  to  prove  a  verbal  agreement  that  the  debtor  is  to 
have  the  benefit  of  a  stay  of  eight  months  without  security,  becanse 
it  is  contradictory  of  the  writing.    Mayte  v.  Biffffs  and  wife,  86. 

2.  Same.  Bueband  not  bound  by  the  agreement  of  his  wife.  If  an 
agreement  is  made  by  the  payor  of  a  note,  with  the  wife,  to  confess 
Judgment  upon  the  note,  upon  condition  that  he  is  to  have  the  benefit  of 
a  stay  of  eight  months  without  security,  in  the  absence  and  without 
the  knowledge  of  her  husband,  in  whom  ia  the  legal  interest;  snch 
agreement  is  void,  and  cannot  be  enforced  against  the  husband.    Ibid. 

8.  Acknowledgment  of  UabiUty.  The  acknowledgment  of  a  supposed 
legal  liability,  when  none  exists,  does  not  bind  the  party  making  snch 
acknowledgment.  Hence,  if  a  person's  name  is  entered  as  stayer,  un- 
der circumstances  that  will  not,  legally,  bind  him,  a  subsequent  ad- 
mission of  his  liability  will  not  preclude  him  from  contesting  the  le- 
gality of  the  stay.     May  field  T.  Me  Lory ,  169. 

4.  JtuUee  of  the  peace.  Where  stay  may  be  taken.  The  office  of  a  jns- 
tice  of  the  peace  is  the  place  where  he  performs  the  official  act  of  ren- 
dering judgment ;  and  if  he  accept  a  person  as  Etay  security  at  sneli 
place,  although  it  may  not  be  his  ordinary  place  of  transacting  his  offi~ 
cial  business,  the  liability  of  the  stayor  is  fixed.     Morgan  ^  ChK  v. 

Coleman,  852. 

5.  When  Udble,    Justice* s  office.    The  place  where  an  official  act  is 
done  by  a  justice,  is  his  office  for  that  particular  purpose,  no  mattex^ 
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where  it  may  be,  so  that  it  is  within  the  territorial  limits  of  his  jaris- 
diction.  Hence,  if  a  justice  render  a  judgment  and  receive  a  stay 
surety  at  a  place  different  from  his  usual  place  of  business,  the  stayor 
is  bound.     Cheatham  t.  Brien,  562. 

6.  Entered  after  two  daye.  If  a  party  go  to  the  MngislTate's  office  and 
enter  his  name  as  stayor  after  the  expiration  of  two  days,  in  the  ab- 
sence of  the  Magistrate  and  Plaintiff  the  subsequent  assent  of  the 
judgment  creditor  to  the  stay  of  execution,  after  the  lapse  of  two  days, 
and  of  the  justice,  to  accept  the  party  as  stayor,  manifested  by  their 
acquiescence,  is  as  effectual  to  bind  him  as  if  their  preyious  assent  to 
the  act  had  been  expressly  given.    Neil  y.  Beaumont^  et  al^  627. 

7.  Same.  Delivery  Bond.  Effect  of  forfeiture  of.  If,  in  such  case,  the 
stayor  execute  a  delivery  bond  and  forfeits  the  same,  the  effect  of  the 
forfeiture  is  equivalent  to  a  judgment  against  the  stayor,  after  which 
he  is  estopped  from  gainsaying  his  original  liability.     Ihid. 

8.  Effect  of.  Judgment.  The  legal  effect  of  the  act  of  becoming  stayor 
is  equivalent  to  a  confession  of  judgment  \  it  has  the  force  and  effect  of 
a  judgment  against  the  stayor;  and  if  he  acquiesce,  and  suffer  the 
judgment  to  remain  in  force,  he  cannot,  in  a  collateral  proceeding  in 
which  it  is  sought  to  charge  him  with  a  legal  liability  resulting  from 
his  relation  as  stayor  enquire  into  or  impeach  the  validity  of  the  pro- 
ceeding or  judgment,  if  it  be  not  absolutely  void  on  its  face.  Holt  v. 
Vavity  629. 

9.  Code,  J  8066.  Additional  ttayor.  Affidavit.  Notice.  By  sec.  8066  of 
the  Code,  the  plaintiff  may  at  any  time  before  the  expiration  of  the 
stay,  if  he  deems  his  debt  in  danger,  on  account  of  the  condition  of 
the  stayor,  require  the  defendant  to  justify  or  give  other  security  ; 
and  if  he  fail  to  do  so,  have  execution  forthwith.  But  this  requires 
■an  affidavit  of  the  plaintiff,  and  two  days'  notice  to  the  defendant 

Oatp  V.  Eawley,  716. 

10.  Same.  When  affidavit  essential.  The  affidavit  is  required  for  the 
benefit  of  the  defendant,  to  prevent  him  from  being  unnecessarily 
required  to  give  other  stay  surety,  or  justify  that  already  given. 
But,  if  he  is  notified  and  gives  the  additional  security  without  requir- 
ing the  affidavit,  the  stayor  is  bound.    Ibid, 

• 
See  Prikoipal  and  Svbett. 

SUITS. 

1.  Diemieaal  of  in  vacation.  Code,  §  3199.  By  the  Code,  {  8199,  suits 
may  be  dismissed,  in  writing,  out  of  term  time,  as  well  as  in  term. 
The  dismissal,  in  vacation,  puts  an  end  to  the  suit,  and  terminates  the 
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control  of  the  Court  over  it,  as  fully  as  a  dismissal  in   term  time. 
Thompion  v.  Thompson^  627. 

2.  Same.  Power  of  the  Court  after  diemietdL  By  the  dismissal  in  either 
mode,  by  the  Toluntary  act  of  the  parties,  the  power  and  jurisdiction 
of  the  Court  oter  the  parties  and  the  cause,  are  at  an  end,  except  Ui 
render  a  judgment  for  costs,  or  to  make  such  orders  as  may  be  indis- 
pensable, to  giye  effect  to  the  dismissal.    Ibid. 

See  DivoBOE.    Pasties.    Railroad  Companies.    Slaves. 

SUMMABT  PROCEEDING. 

Motion.  Contiable.  ExecutioHf  return  of.  An  officer  is  not  liable  to  a 
judgment  by  motion,  for  the  non- return  of  an  execution,  if  within  the 
time  given  by  law  for  its  return  his  term  of  office  expires.  Neil  et  al. 
T.  Beaumont,  Vanleer  j*  Co.^  666. 

SURETIES. 

See  Pbincipal  and  Subbtt.    Administ&ation.    Cuancebt  Jubisdic- 

TION.      COMHISSIONEB.     EXECUTION. 

TAX  SALES. 
See  Deed. 
TAXATION. 

1.  Leffielative  power.  Corporation  purpoee—^hat.  ConetUutUmal  law. 
It  is  impracticable  to  lay  dowv.  an  exact  general  rale  by  which  to  de- 
termine what  is  a  *'^ corporation  purpose."  The  question  must,  neces- 
sarily,  be  decided  in  view  of  the  facts  of  each  particular  case.  The 
judgment  of  the  local  government  of  a  municipal  corporation  mayi  in 
general,  be  safely  taken  Kf^  prima  facie  evidence,  as  to  whether  the  ob- 
ject proposed  be  a  legitimate  ''^  corporation  purpose.**  McCalUe  ▼.  The 
Mayor  and  Aldermen  of  Chattanooga^  817. 

2.  Same.  Same.  Same.  Not  neceeeary  that  the  olieet  he  within  the  cor- 
porate limitt.  It  is  not  necessary  that  the  object  for  which  a  tax  is 
imposed  by  the  corporate  authorities  should  be  within  the  corporals 
limits  to  make*  it  a  corporate  purpose.  It  is  sufficient  if  it  be  a  maUer 
of  vital  importance  to  the  permanent  interests  of  the  oorporation, 
although  situate  beyond  the  limits  thereof.  The  appropriation  of  tbe 
money  may,  even,  be  made  to  the  construction  of  a  part  of  a  pu'Mie 
work  lying  beyond  the  limits  of  the  State.    Ibid. 

8.  PropotUon  eubmiUed  to  a  vote,  when.  If  the  Legislature  confers  the 
power  directly  and  exclusively  upon  the  mayor  and  aldermen  to  sub- 
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BubBcribe  stock  &G.,  it  is  not  neceesarj  that  the  proposition  to  do  so  be 
submitted  to  a  vote  of  the  inhabitants  of  the  town  or  city.    Ibid, 

4.  Privileges — hew  created.  Livery  stahles.  The  Legislature,  alone,  has 
the  power  to  create  privileges  and  forbid  their  exercise  without  a 
license.  The  Legislature  has  not  made  the  keeping  of  liTcrj  stables  a 
privilege,  and  until  it  is  done  by  the  law  making  power,  that  occu- 
pation cannot  be  taxed  as  such.  Mayor  and  Aldermen  of  Columbia  y. 
Guest^  418. 

5.  Privileges.  TippUng.  County  Court.  Railroad  Tax.  Act  of  1851-2, 
ch,  117,  \  6.  The  act  of  1851-2,  ch.  117,  2  6,  makes  it  the  duty  of  the 
County  Court,  when  stock  is  taken  in  a  railroad  company,  to  provide 
for  its  payment  by  levying  a  tax  upon  the  taxable  property,  privileges, 
and  persons,  by  law  liable  to  taxation  within  the  county;  which  tax 
shall  be  levied  and  paid  upon  the  principle  of  levying  the  Siaie  and 
county  tax.  This  provision  was  only  intended  to  restrict  the  County 
Court,  in  levying  this  tax,  to  the  poinciple  that  all  property  should  be 
taxed  according  to  value ;  but  it  does  not  limit  the  Court  in  taxing 
privileges,  to  the  amount  and  mode  of  taxation  for  State  and  county 
purposes.  This  is  left  to  the  discretion  of  the  Court.  Byrd  v.  Ral- 
ston, 477. 

6.  Cnstiiutnal  law.  By  the  Constitution,  Art.  2,  sections  28,  29,  all 
property  shall  be  taxed  according  to  its  value.  There  are  no  other 
limitations  or  restictions  in  the  Constitution  upon  the  power  of  the 
Legislature.    Brown  t.  GresTf  695. 

7.  Duty  qf  assessors.  All  property  should  be  assessed  at  its  fair 
value,  to  be  determined  by  the  ordinary  selling  and  buying  prices 
for  cash,  at  the  time  the  assessment  takes  effect.  To  place  it  any 
lower  than  this  standard  is  a  palpable  dereliction  of  duty  by  the 
assessor?,  and  an  infringement  upon  their  oath.    Ibid. 

S.  Where  slaves  to  be  assessed,  Code^  \  668.  Slaves  are  to  be  as- 
sessed to  the  owner  in  the  county  where  he  resides,  whether  in  his 
possession  or  not ;  and  whether  in  the  same  county  or  not.  But  the 
owner  cannot  be  required  to  pay  taxes  on  them  in  but  one  county. 
Ibid, 

See  CoBPORATioss.    Evtdxkce. 

TENANCY  BY  CURTESY. 

See  HusBAVD  ahd  Wife.    Statute:  op  Limitations. 

TENDER. 

See  Salb  of  Rbal  Estate. 
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TITLE. 

£ee  Ohampsbtt.  Chancery  Jurisdiction.  Contract.  Dbed. 
Ejectment.  Estoppkl.  Execittion.  Land  Law.  Mortgage. 
Railroad  Companies.     Registration. 

TRESSPASS. 

See  Land  Law. 

TROVER. 

1.  General  issue.  JEvidenee.  In  trover,  all  matters  of  defence  may  be 
given  in  eyidence  under  the  general  issue  of  not  guilty,  exo«pt  a  re- 
lease and  the  statute  of  limitations.  A  plea  of  justification  is  not  ne- 
cessary, therefore;  on  the  part  of  an  offiaer  selling  property  under  an 
execution.    Femherton  ei  oL  y.  Smith, 

2.  Same.  Same.  Fraud.  Froduetion  of  judgment  and  execution.  A 
fraudulent  transfer  of  property  is  Tali.d  between  the  parties  and  can 
only  be  impeached  by  judgment  creditors.  It  is,  therefore,  necessary, 
when  an  officer  is  sued  for  property  thus  held,  to  produce  the  judg- 
ment and  execution,  to  show  that  the  relation  of  debtor  and  creditor 
existed ;  and  also  to  show  his  authority  for  seizing  the  properly,  be- 
fore he  can  be  heard  to  allege  fk>aad  in  its  transfer.      Ihid. 

See  Conversion.    Slaves. 
TRUST  AND  TRUSTEE. 

1.  Implied  trust.  Land.  Redemption.  Widow.  If  the  land  of  an 
intestate  is  sold,  and  his  widow  redeems  it  within  two  years,  with  her 
own  money,  a  trust  will  be  implied  in  favor  of  the  heirs  ;  and,  upon 
refunding  the  redemption  money,  or  their  just  proportion  of  it,  they 
would  become  entitled  to  the  estate  in  fee^  subject  to  the  widow's  rig^t 
of  dower.     Clark  v.  Caniweli,  et  aly  202. 

2.  Same.  Same.  Same. .  Lien.  Husband  and  w\fe.  The  widow  vroald 
have  a  lien  on  the  land  redeemed,  for  the  re-imbursement  of  the  re- 
demption money ;  and,  on  failure  of  the  heirs  to  pay,  she  may  subject 
their  interest  in  the  land  to  its  satisfaction.  This  being  so,  upon  the 
subsequent  marriage  of  the  widow,  the  lien  would  inure  to  the  husband, 
as  a  chose  in  action  of  the  wife ;  and,  a  fortiorij  would  the  lien  so 
inure  in  case  the  payment  of  the  redemption  money  should  fall  upon 
the  husband,  after  the  marriage.    Ibid, 

8.  Same.  When  the  land  is  rede  med  after  the  two  years.  Where  the. 
redemption  is  effected  by  the  widow,  by  the  voluntary  agreement  of 
the  parties  in  interest,  after  the  expiration  of  the  time  limited  by  the 
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Btatote — ^but  iriih  the  intention  that  the  effect  should  be  the  same  as 
if  the  redemption  had  been  regularly  made  in  proper  time — the  righta 
of  the  respective  parties  would  be  the  same,  as  if  the  redemption  had 
been  made  within  the  two  years,    Ibid. 

4.  Same.  Same,  Extent  of  the  Hen.  The  extent  of  the  lien  in  such 
case  .would  be  for  the  rdemption  money  and  incidental  charges.  The 
redemption  would  be  regarded  in  law,  as  a  purchase  for  the  ezclnsive 
benefit  of  the  widow  and  heirs ;  and  the  land  would  not  be  subject^  in 
their  hands,  to  the  pre-existing  debts  of  the  estate  of  the  intestate. 
Ihxd. 

5.  Same.  Same,  Same,  Advances  ma4e  to  the  heirs.  As  the  creditors  of  the 
intestate  could  not,  dirtctly\  subject  the  land  to  the  payment  of  their 
debts,  the  widow,  or  her  second  husband,  could  not,  as  against  the 
heirs,  indirectly,  charge  it,  by  reason  of  having  paid  the  debts  of  the 
estate ;  nor  can  advances  in  money,  voluntarily  made  by  the  widow, 
or  by  her  said  husband,  to  the  heirs,  create  a  lien  upon  the  land. 
Ibid, 

6.  Same.  Same.  Same,  Creditor,  Attachment.  Such  advances  would 
constitute  a  mere  personal  liability  on  the  part  of  the  heirs ;  and  the 
widow,  or  husband,  as  a  creditor,  would  be  entitled  to  satisfaction  out 
of  the  fund  arising  from  the  sale  of  said  land,  if  sold  by  the  heirs,  in 
the  hands  of  the  purchaser,  and  attached  by  him  or  her.    roid. 

7.  If  land  is  purchased  and  not  redeemed  by  the  widow.  Descent. 
If  the  land  of  the  intestate  had  been  sold,  and  the  purchaser  had  ac- 
quired a  good  and  indefeasible  title — the  time  allowed  by  the  statute 
to  redeem  having  expired — and  the  widow  purchases  the  land  uncon- 
ditionally, she  acquires  an  estate  in  fee  simple;  and  no  implied  trust 
is  raised  in  favor  ef  the  heirs.  In  such  case,  the  land  is  absolutely 
hers,  and,  at  her  death,  descends  to  her  heirs  at  law.    Ibid. 

8.  LidbiUty  of  truttes  for  nsyligenee,  WiU,  Statute  of  limiiatione. 
Interest,  The  will  of  the  testator  contained  the  following  clause :  "  The 
debt  due  me  from  William  Lowry  and  my  son,  Alexander,  and  for  which 
I  have  their  note,  I  hereby  assign  and  transfer  to  my  son,  John  McGee, 
to  be  held  by  him  in  trusty  to  permit  the  said  William  Lowry  and  Alex- 
ander McGee  to  use  and  employ  said  sum  of  money  in  whatever  man- 
ner may  be  profitable  to  them,  the  said  WUliam  and  Alexander.  But 
in  case  any  accident  or  calamity  is  likely  to  befall  them,  then  it  is  my 
will  and  desire  that  my  son  John,  as  trustee  for  that  purpose,  should 
receive  said  sum  of  money,  and  apply  it  in  such  manner  as  in  his 
judgment  should  be  most  useful  and  beneficial  to  Polly  Lowry,  wife  of 
said  William,  and  her  children,  and  to  said  Alexander  and  his  chil- 
dren.   John  McGee  qualified  as  executor.    Held : 
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1.  By  qualifying  as  execator,  John  HcOee  assnmed  the  trost  im- 
posed  upon  him  by  the  will,  and  he  was  bound  to  act  faithfully  and 
with  vigilance  for  the  interest  of  the  beneficiaries. 

2.  Upon  the  happening  of  the  contingency  comtemplated  by  the 
will,  it  was  the  duty  of  the  trustee  to  use  all  proper  and  necessary 
means  to  secure  and  collect  the  fund,  to  be  held  and  used  by  him  for 
the  purposes  and  trusts  specified;  and  upon  failure  to  do  so,  he  was 
personally  liable  for  the  fund,  with  interest  thereon. 

3.  Until  the  happening  of  the  contingency  provided  for,  Lowry  and 
Alexander  McOee  had  the  right  to  use  and  employ  the  f^d  as  they 
deemed  proper,  and  the  same  could  not,  until  then,  have  been  col- 
lected by  the  trustee.  And  until  he  had  a  right  to  collect  the  fund, 
he  is  not  chargeable  with  interest. 

4.  Lowry  failed  in  1848,  and  no  effort  was  made  by  the  trostee  to 
collect  or  sec  are  the  note,  although  the  trustee  was  apprised  of  his 
failing  condition  ;  and  the  complainant  is  entitled  to  recover  the  one- 
half  of  the  note,  $5,000,  with  interest  from  that  date. 

5.  Even  if  the  debt  had  been  barred  by  the  statute  of  limitatioDs, 
the  trustee  is  not  relieved  from  liability,  thereby,  because  no  steps  had 
been  taken  by  him,  by  renewals,  or  otherwise,  to  guard  against  thai 
defence ;  and  because  the  debtor  might  not  have  seen  fit  to  rely  upon 
the  statute,  even  if,  by  law,  he  could  have  done  so.  Lowry  v.  McGn 
et  a/.,  269. 

9.  When  implied.  If  a  son,  under  the  iig unction  of  his  father  to  pur- 
chase a  farm  for  his  sister,  buys  a  tract  of  land  and  places  her  upon  it, 
taking  the  legal  title  to  himself,  there  being  no  consideration  passing 
from  or  for  her  to  tho  son — it  constitutes  a  voluntary  unexecuted  trust, 
binding  only  in  foro  corucimtia  of  tho  son  and  his  heirs,  and  cannot 
be  enforced  in  favor  of  the  sister.     Ibid. 

10.  WUl.  Consideration.  If,  upon  the  execution  of  a  will,  a  person 
who  takes  no  benefit  under  it,  promises  the  testator  to  give  one  of  his 
children  as  much  property  as  he,  the  testator,  will  be  able  to  pve  his 
other  children ;  and,  thereby,  induces  him  not  to  give  such  child  any 
part  of  his  estate,  the  promise  is  without  consideration,  and  no  trost 
is  created  in  favor  of  the  child,  that  can  be  enforced  against  the  party 
making  the  promise.     Mohinton  v.  Detuon,  exV,  895. 

11.  Fraud.  Question  reeerved.  What  would  be  the  effect  of  afrmiida> 
cnt  promise  of  this  description,  by  which  an  injury  or  loss  resulted  to 

the  party  for  whose  benefit  the  promise  was  made.    Ibid. 

See  Dkbd.    Trust  and  TBtrsTSi.    Fbbkdom.  Jurisdiction.    Rkois- 
TRATioN.    Statute  or  LiMiTATioirs.    Wills. 

USURY. 

1.     When  creator  may  recover  it    Judgment.    Act  qf  1844,  eK.    182. 
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Under  the  act  of  1841,  ch.  182,  a  creditor  or  suretj,  before  he  can  sue, 
either  at  law  or  in  equity,  to  recover  usury  paid  by  his  debtor  or  prin- 
cipal, must  establish  his  demand  by  judgment  or  decree.  The  party 
paying  the  usury,  or  his  personal  representative,  may  sac  as  owner. 
Batile  v.  SkuU  ei  al,  547. 

2.  Diacounthu/  notes.  The  regular  business  of  discounting  notes 
by  deducting  from  their  face  the  interest  for  the  entire  time  they 
have  to  ruui  though  in  itself  usurious — as  the  borrower  pays  interest 
on  the  amount  thus  deducted — ^has  been  long  sanctioned  by  the  courts, 
rather  from  necessity  than  upon  principle.  Weimore  y.  Brien  j*  Brad- 
ly,  723. 

3.  Shaving.  A  note  made  in  the  course  of  a  real  business  trans- 
action, for  which  the  original  party  has  given  a  valuable  considera- 
tion, is  regarded  as  property ;  and,  like  other  property,  the  owner 
may  sell  it  for  the  most  he  can  get,  and  whatever  profit  the  pur- 
chaser may  make  on  his  purchase,  there  is  nothing  usurious  in  it. 
Ibid. 

4.  Same.  Note  made  to  raise  money.  But  if  the  note  were  made 
for  the  purpose  of  being  sold  to  raise  money ;  or  as  an  artifice  to  evade 
the  usury  laws,  under  the  color  of  a  sale  and  purchase  of  the  paper, 
this  will  not  avail,  and  the  purchaser,  under  such  circumstances,  with 
knowledge  of  the  facts,  either  actual,  or  inferable  from  the  facts  of 
the  case,  will  be  held  guilty  of  usury,  if  the  discount  shall  have  been 
greater  than  the  legal  rate  of  interest.    Ibid. 

See  Contracts.    Cbiminal  Law.    Evidence. 
VENDOR.  * 

See  Lien.    Waiyeb. 
VENUE. 

See  Cbiminal  Law.    Jubisdiction. 

WAIVER. 

Vendor's  lien.  If  a  vendor  who  holds  a  lien  upon  land  for  the  payment 
of  the  purchase  money,  by  affirmative  acts  and  declarations,  induces 
the  belief,  on  the  part  of  a  subsequent  purchaser,  prior  to  his  purchase, 
that  he  renounces  or  abandons  his  lien,  it  is  a  waiver  thereof,  and 
the  vendor  cannot,  thereafter,  enforce  it,  to  the  prejudice  of  such 
purchaser.     Thompson  v.  Dawson  et  al.^  884. 

See  Bills  aitd  Notes.    Execution. 
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WAERANTV. 

Implied,  Limited  hy  the  covenant  of  the  partiet.  When  there  is  im  ex- 
press coYenant  between  parties^  more  limited  in  its  nature  than  the 
coTenant  the  law  would  imply,  the  implied  coTenant  will  be  limited  by 
the  agreement  thus  entered  into,  and  the  parties  will  be  bound  thereby. 
Rhea  ▼.  WhiU  et  al.^  121. 

See  Land  Law. 

WATERCOURSE. 

Kuiaance.  Mill-dam.  Spring,  Actual  potsesaiont  by  enclosure  not  neett- 
tary  to  sustain' euit  for  damages.  For  an  injury,  by  overflow,  to  the 
spring  and  ford  of  another,  it  is  not  necessary,  in  order  to  a  recoTeiy 
by  the  plaintiff,  to  show  a  title  to  the  land,  or  possession  by  enclosttrt. 
An  actual  possession  by  the  plaintiff,  for  the  ordinary  purposes  of  use 
by  his  family  and  hands,  is  all  that  is  necessary.  Alien  y.  MeKorlde,  ^ 
181. 

See  Land  Law. 

WIDOW. 

1.  Will,  Dower,  If  the  widow  of  a  testator  does  not  dissent  from  the 
will  of  her  husband,  she  is  bound  by  its  proTisions,  and  can  take  no 
part  of  his  estate,  as  to  which  he  died  intestate.  She  is  not  entitled 
to  be  endowed  of  lands  not  disposed  of  by  his  wiU.  Me  Clung  tt  aL 
y.  Sneed  et  aL,  216. 

2.  What  the  widow  tales  when  she  dissents  from  the  will.  CMc,  {  2409. 
By  the  Code,  2  2409,  where  a  satisfactory  proTision,  in  real  and  per- 
sonal estate,  is  not  made  for  the  widow,  by  the  will  of  her  deceased 
husband,  she  maf,  within  one  year  after  the  probate  of  the  will,  dis^ 
sent  therefrom ;  and  be  endowed  as  if  her  husband  had  died  intestate^ 
The  use  of  the  term  endowed  does  not  limit  the  estate  to  be  taken  by 
the  widow  to  one-third  of  the  land,  but  embraces  the  personal  estate, 
and  the  widow  is  entitled  to  such  portion  of  her  husband*8  property 
as  she  would  haye  been,  had  he  died  intestate.  Gupton  y.  OupUm  H 
al,  488. 

WILLS. 

1.  Evidence,  Interest  of  witness.  It  is  a  well  settled  rule  of  eridencc, 
that  a  witness  is  oompent  who  is  called  to  testify  against  his  interest, 
or  where  he  is  equally  interested  on  both  sides  of  the  cause,  so  tlutf 
his  interest  on  one  side,  is  counterbalanced  by  his  interest  on  the 
other.  This  rule  of  evidence  obtains  in  contests  about  wiXlBy  as  n 
other  civil  8uit««     Walker,  Ex'r,  v.  Sheens,  et  al^  1. 
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2.  Sawie,  JDvubi  m  to  hUeruL  The  quMtioa  ef  oompeteney  is,  in  all 
CMOS,  a  coUateral  «iie;  and  it.ia  noi  proper  to  r^eci  the  witness,  alto- 
gether, becatue  of  the  difficulty  of  ascertainisf  his  interest.  A  wit- 
ness is  presumed  to  be  competent,  and  the  onu9  of  shewing  his  incom- 
petency is  upon  the  objecting  party.  If  he  fails  to  establiah  his  in- 
competency, or  his  interest  is  left  in  donbt,  it  is  proper  to  permit  the 
witness  to  be  examined  and  let  it  go  to  his  credit    ihid. 

S,  Same.  Question  majf  be  suhmitted  to  the  jury.  The  question  as  to 
the  competenciy  of  a  witness  is,  usually,  to  be  determined  by  the 
Court ;  but,  as  it  often  depends  upon  the  decision  of  intricate  questions 
of  fact,  the  Court  may,  in  its  discretion,  take  the  opinion  ef  the  jury 
upon  the  facts.    Ibid. 

<  Same.  Act  </  1784.  Witmeee  not  to  be  inter eeted  in  the  deme  qf  the 
lands.  By  the  act  of  1784,  a  witness  to  a  will  of  real  estate  is  compe- 
tent to  prove  the  due  execution  of  said  will,  provided  he  is  not  inter- 
ested in  the  deyise  of  such  lands,  although  such  witness  may  be  a 
legatee  as  to  the  personalty.    Ibid. 

<5.  Same,  Same.  WUneee  muU  be  oon^etent  when  the  flOt/2  is  attesied. 
Under  the  «ct  of  1784,  the  witnesses  to  a  will  must  be  competent  at  the 
time  of  their  attestation  of  such  will ;  and  if  the  will  be  once  properly 
attested,  no  subsequent  erent  can  destroy  its  yalidity.    Ibid. 

^.  Same.  Same.  Oonstruethn  qf.  The  language  used  in  the  will, 
<<  provided,  they,  the  said  John  Walker  and  James  E.  Walker  support 
Uieir  sister,  Elisabeth  Walker,  so  leng  as  she  remains  single,"  in  refer- 
ence to  the  land  there  given  them  by  the  testator,  creates  in  her  no  estate, 
or  interest.  Her  support  is,  simply,  a  personal  charge  on  said  devisees* 
There  is  no  charge  upon  the  estate,  and  the  competency  of  said  wit- 
ness is  not  affected  by  said  provision.    Ibid. 

1.  Question  reserved.  If  an  attesting  witness  takes  an  interest  in  the 
devise  of  lands  under  the  will,  which  is  neutralised  or  overbalanced  by 
a  oontrary  interest  of  equal,  or  greater  value  in  the  estate,  in  case  of 
an  intestacy,  or  from  other  eanse,  is  he  competent  under  tiie  act  of  1784 
to  prove  the  will  f    Ibid, 

8w  Omstmetion,  Issue  itf  ftmaU  slaves,  tfo  tight  to  slaves  bequeathed 
in  a  will  vests  in  the  legatees  until  the  death  of  the  testator;  and  the 
children  of  each  slaves,  bom  after  the  execution  of  the  will,  but  be- 
Ibre  the  testator's  death,  do  not  pass  under  the  will  to  the  legatees 
owning  their  mothers,  but  remain  the  property  of  the  estate.  Perry^ 
Admits  V.  mgh  et  al.,  849. 

9.  Smne.  Same,  Sesiduary  elatise.  If,  after  the  general  words,  «all 
the  remainder  of  property,*'  in  the  residuary  clause  of  a  will,  there  is 
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an  enumeration  of  tiie  propertj  given,  thie  ennmeration  qoalifies  Uie 
force  of  the  general  words,  and  restricts  the  residuary  elanse  to  the 
things  speeified.    Ibid, 

10.  ChruirueHon.  The  testator  gaye  to  the  children  of  his  son  certain 
lands  and  slayes.  Said  property  and  its  increase,  or  the  proceeds  of 
the  sUtcs  and  farm,  were  not  to  be  subject  to  the  debts  of  the  son,  but 
to  go  wholly  to  the  support  of  said  children  and  their  mother.  At 
the  death  of  said  son  and  his  wife,  said  land  and  slayes  and  increase 
were  to  be  equally  diyided  between  said  children.  Trustees  were  vp 
pointed  to  take  charge  of  and  manage  the  property,  with  power  to  sell 
and  re-inyest.  The  testator  gaye  his  son  $600  and  a  bed  as  his  full 
share  of  his  estate.  The  testator,  by  a  codicil  to  his  will,  reyoked 
all  of  said  proyisions  of  his  will,  except  the  slayer,  mentioning  Peter 
in  the  codicil,  who  was  not  mentioned  in  the  will;  and  also  gaye 
$8000  in  lieu  of  the  tract  of  land.  Two  of  the  slayes  mentioned  in 
the  codicil  wereloTied  on  by  the  creditors  of  the  son.    Held  : 

1.  That  the  land  and  slayes  mentioned  in  the  will  were  giyen  to 
the  children  of  the  son,  subject  to  the  use  of  the  father  and  mother 
for  life ;  but  the  same  is  not  suljject  to  the  debts  of  the  son. 

2.  That  the  interest  of  the  son  is  not  enlarged  by  the  oodieiL  The 
disposiUons  and  proyisions  of  a  will  are  not  to  be  r^arded  as  ehanged 
or  disturbed  by  a  oodicil,  any  ftirther  than  is  absolutely  neoessary  to 
giye  proper  effect  to  the  latter. 

8.  The  only  effect  of  the  codicil  is  to  substitute  the  slayes  enume- 
rated for  those  bequeathed  in  the  will,  and  the  sum  of  $8000  for  the 
land.  It  does  not  change  the  character  of  the  title,  nor  the  trusts 
attached  to  the  property.    Brown  y.  Oaruum  et  at,,  854. 

11.  CanHmetion.  RemoUnea.  A  gift,  by  will,  to  A.,  upon  tho  death  of 
the  testator's  daughter  ^HpUhout  inue,"  is  yoid  for  remoteness.  M€m- 
neretoLT.  ffanmer,  Ez'r^  898. 

12.  CoMtrueUon  qf.  In  the  second  clause  of  his  will,  the  testator  gaye 
his  wife  $1,000  in  money  and  a  negro  boy,  absolutely ;  and,  also, 
during  her  natural  life  or  wiaawkood,  all  the  remunder  of  his  property, 
both  real  and  personal.  The  testator,  also  provided  that  his  wife 
should  not  be  required  to  •giye  bond  and  security  for  the  forthcomiag 
of  said  property  at  her  deaths  but  that  she  should  haye  the  free  use 
and  control  of  all  said  property  during  her  naiitral  life  or  wuUmhood^ 
In  the  fourth  clause  he  provided  that  at  his  wif^$  detUkf  the  proper^ 
should  be  equally  divided  between  his  brothers  and  sisters,  and  their 
heirs,  Ac.  Held,  that,  by  the  proper  construction  of  the  will,  the  wife 
did  not  take  a  life  estate,  in  the  event  she  married  that  her  i 
in  the  property,  except  the  money  and  negro  boy,  temunated  upon  ] 
marriage.    Jhinean  et  al  v.  PhUip9  et  oJ.,  415. 
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18.  Cofutruction  qf,  DueenL  The  testator  bequeathed  hie  estate  to  his 
wife  for  life,  but  if  she  married,  she  was  to  give  up  all  the  property, 
to  be  equally  dirided  between  her  and  his  children.  She  had  two 
children  by  the  testator,  and  one  by  a  prerious  marriage.  She  mar- 
ried in  1860,  and  died  in  1851 ;  one  of  the  testator's  children  died  in 
1857.    Held: 

1.  That,  by  the  proper  oonstrucUon  of  the  will  the  widow  was  en- 
titled to  an  estate  for  life  in  all  the  property,  in  the  CTcnt  she  remained 
single,  but  if  she  married,  she  was  entitled  to  one-third,  in  fee. 

2.  Upon  her  death,  her  interest  in  the  real  estate  was  east  by  de- 
scent, equally,  upon  her  three  children. 

8.  Upon  the  death  of  tho  child,  his  interest  in  the  real  estate  de- 
rived from  his  father,  descended  to  the  child  of  the  whole  blood,  and 
his  interest  derived  from  his  mother,  descended  to  the  two  children 
equally.    Lane  y.  Orutehfield  et  ai.,  452. 

14.  ConatrwHon.  When  pereone  take  as  a  cZm.  If  the  bequest  in  a 
will,  of  a  remainder,  is  as  explicit  as  to  the  persons  who  are  ta  take, 
as  if  they  were  named,  the  remainder  tests,  as  it  would  have  done  if 
the  parties  had  been  named,  and  they  do  not  take  as  a  does.  Alex- 
ander etalY,  Wakh,  498. 

15.  Same.  Ctue  in  judgment.  The  will  contains  the  following  clause : 
<*I  give  to  my  sister,  Nancy,  all  my  landed  estate  and  negro  man, 
nam^d  Abe,  and  a  negro  boy,  named  Stephen,  during  her  natural  life, 
then  to  be  sold  and  equally  divided  amongst  my  sisters  and  brother. 
Held,  that  the  remainder  vested,  and  the  sisters  and  brother  did  not 
take  as  a  class.    Jhid, 

10.  Ooneiruefion  of.  Power  eoypUd  with  a  (nui.  Advmeemente,  After 
devising  all  his  personal  and  real  estate  to  his  wife,  the  testator  used 
this  language :  "  Believing  that  she  wHl  make  an  equitable  distribu- 
tion of  the  property,  at  her  death,  among  our  children.  *  *  * 
She  is  getting  old  and  infirm,  and  when  I  am  gone  this  power  to  give 
vrill  make  them,  I  hope,  dutifril  and  affectionate  to  her,  as  I  hereby 
give  her  the  power  to  reward  those  that  are  most  dutiful  to  her." 

Afterwards  a  plantation  and  mills,  which  the  testator  thought  would 
return  to  his  estate,  were  devised  to  one  of  his  sons.    Held : 

1.  That  the  paper  last  executed  must  be  read  in  connection  with, 
and  as  part  of  the  will,  and  that  its  effect  is  to  give  the  plantation, 
mills,  etc ,  to  the  testator's  son,  as  an  advancement,  leaving  the  will, 
in  all  other  respects,  intact. 

2.  That  under  the  will  the  widow  took  a  life  estate  in  the  property, 
with  a  power  of  appointment  coupled  with  a  trust ;  the  will  not  con- 
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f«rriiig  ft  mere  naked  power,  whieh  the  pertj  ndglit  er  mighi  not  exe- 
cute i»  her  dieeretien. 

S^  That  the  widow  may  make  a  jast  and  reasonable  discrimination 
in  the  division  of  the  property,  based  open  the  good  er  ill  conduct  of 
the  children  towards  her  after  testator's  death ;  but  there  must  be  a 
real  and  substantial  allotment  to  each  one  in  the  distribution. 

4^  The  powor  of  appointment  being  coupled  with  a  Talid  trost,  and 
the  widow  having  died  without  esecnting  the  power,  a  court  of 
equity  will  hold  the  trust  to  surrive,  and  will  decree  its  execution ; 
ft  would  be  otherwise  if  it  wa»  a  mere  naked  power,  not  coupled  with 
a  trust. 

5.  In  decreeing  the  execution  of  the  trust,  the  court  will,  as  far  as 
practicable,  carry  out  the  wishes  and  intentions  of  the  testator,  ap- 
parent from  the  face  of  the  will,  if  there  is  nothing  inequitable  or  im- 
proper ID  itself,  in  its  provisions. 

6.  The  inquiry  as  to  whether  the  children  were  alike  dntifnl  to 
their  mother,  she  having  died,  is  impracticable ;  the  facts  are  not  ca- 
pable of  ascertainment^  in  any  satisfactory  mode.  All  that  the  court 
can  do  is  to  give  effect  to  the  general  intention  of  the  doner. 

7.  In  order  that  words  of  recommendation,  entreaty  or  wish,  diall 
be  held  to  create  a  trust,  it  is  necessary ;  first,  that  the  words  are  so 
used  that  upon  the  whole  they  ought  to  be  construed  as  imperative; 
secondly,  the  subject  of  the  recoounendation  or  wish  be  certain ;  and 
thirdly,  that  the  objects  or  persons  intended  to^have  the  benefit  of  the 
recommendation  or  wish,  be  also  certain..  Anderton  et  al.  v.  MeCni- 
lough  et  al.,  614. 

17.  Who  may  eorUest  If  a  will  has  been  proved  in  a  court  having  ju- 
risdiction of  the  probate  of  wills,  none  but  persons  having  an  interest 
in  the  estate  of  the  testator,  as  heirs  or  distributees,  can  contest  the 
validity  of  the  same  either  in  a  direct  or  collateral  proceeding.  Bank 
of  Twm.  V.  NtSMm  et  a/.,  684. 

Id;  Same,  Gate  in  jmdgment  Nelson  made  his  wil  devising  his  real 
and  personal  estate  to  his  wife  for  life,  with  remainder  to  bis  children. 
Tlie  devisees  were  witnesses  to  the  will.  A  creditor  of  one  of  tke  de- 
visees filed  a  bill  and  attached^  bis  interest  in  the  estate,  and  sought  to 
set  aside  the  wiH  upon  the  ground  that  it  was  inoperative  to  pass  the 
real  estate,  because  of  the  incompetency  of  the  witnesses.  Held ;  that 
the  creditor  can  only  recover  in  right  of  his  debtor  who  is  content  with 
the  will ;  and,  having  no  interest  in  the  estate  as  heir  or  distribniee, 
cannot  contest  the  will.    JbicL 

■ 

19.  Probate  in  common  form.  When  set  aside  by  the  County  Court,  When 
a  will  has  been  proven  in  common  form  before  the  County  Court,  it 
can,  alone,  be  annulled  by  the  judgment  of  the  Circuit  Court,  founded 
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upon  the  TOfdict  of  a  jury  agMnst  the  rallditj  of  the  will.    Bym  y, 
Fleming  et  al.,  658. 

20.  Same.  Will  nutaaud,  Qualificmtion  of  executor.  If  a  will  has 
^en  proTen  in  common  form  before  the  County  Court,  and  the  exe- 
cutor duly  qualified ;  but  afterwards  the  same  is  certified  to  the  Cir- 
•uit  Court  and  an  issue  formed  testing  the  validity  of  said  will,  as  to 
the  real  estate,  learing  it  nnaifeoted  as  to  the  personalty,  the  offiqe  of 
executor,  which  had  been  regularly  conferred  on  him,  with  all  its 
rights,  duties  and  consequences,  continued  to  exist  in  full  force,  as  if 
no  contest  upon  the  will  had  taken  place.    Ibid, 

21.  Coneiruetion  qf.  Limitation  over.  Trtutee.  The  testator,  after 
other  bequests,  gave  the  residue  of  hit  estate,  real  and  personal,  to 
his  children,  Catharine  D.  J.  and  Benjamin  Buss  DeGraffenreid,  and 
directed  that  if  his  said  son  should  die  without  issue,  before  attaining 
the  age  of  twenty-one  years,  that  the  estate  giyen  him,  should  go  to 
his  said  daughter,  her  heirs  and  representatiTcs.  He  directed  that 
such  part  of  his  personal  estate  as  is  given  to  his  daughter,  if  the  same 
shall  not  exceed  one-half  in  yalue  of  the  whole  real  and  personal 
estate  giyen  her.  should  be  oonyerted  into  money  by  his  executors, 
and  the  same  be  paid  oyer  to  trustees,  appointed  by  a  court  of  chan- 
cery, to  be  by  them  held  in  truat,  &c.  He  proceeds  to  direct  the 
trustees  to  appropriate  the  interest  upon  the  fund  to  the  sole  and  sepa- 
rate use  of  the  said  Catharine,  &c.,  and  directs  that,  at  her  death,  the 
trustees  shall  "pay,  transfer  and  assign  the  same  to  the  next  of  kin 
of  the  said  Catharine  D.  J.,  their  heirs,  executors,  administrators  and 
assigns,  according  (o  the  statute  for  the  distribution  ef  the  effects  of 
persoDS  dying  intestate."    Held  : 

1.  That  the  limitation  oyer  to  Catharine,  in  the  event  contemplated 
by  the  will,  is  yalid.  Consequently,  on  the  death  of  Be]:Jamin,  under 
the  age  of  twenty-one  years,  without  leaving  issue,  his  entire  estate, 
deriyed  under  the  will,  passed  to  his  sister,  Catharine;  but  the  surplus 
of  the  income  of  said  fond  did  not  pass  to  her. 

2.  That  the  proyision  of  the  will  that  one  half  in  value  of  the  whole 
real  and  personal  estate,  given  by  the  will  to  Catharine  should  be 
converted  into  money,  and  vested  in  a  trustee  for  her  benefit^  under 
the  trusts  therein  declared,  applies  as  well  to  the  contingent,  as  to  the 
direct,  absolute  gift.      Ewin  and  wife  v.  Park  et  al,  718. 

22.  OoMtruetion  of.  SUtvee.  The  deceased  made  his  will  in  1845,  in 
which  is  the  following  clause:  "I  give  and  bequeath  to  my  wife, 
Susannah  Winst6n,  all  my  property,  both  real  and  personal,  during- 
her  life,  including  any  money  on  hand,  or  notes  or  accounts  due  me,  to 
dispose  of  as  she  may  need  for  the  use  of  the  family,  except  my  tract 
of  land  near  Spring  Hill,  and  my  house  and  lot  in  Spring  Hill,  and 
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my  lots  in  Franklin."    The  land  and  lots  excepted,  are  direeied  to  be 
sold,  and  the  proceeds  when  collected  to  be  '<  deposited  in  the  Planters' 
Bank  at  Franklin,  and  also  the  amount  of  money  and  debts  due  me, 
reserving  to  my  wife,  any  of  the  last  mentioned  money  that  she  may 
need  for  the  use  and  benefit  of  my  'negroes,  during  her  life,  and  at 
her  death,  it  is  my  will,  that  all  my  slaves  be  set  free."    He  requests 
the  Gonnty  Court  to  appoint  some  suitable  person  to  make  arrange- 
•ments  for  the  transportation  of  the  slayes  to  Liberia,  to  be  paid  out  of 
the  proceeds  of  the  land  and  lots.    The  remainder  of  that  Aind  is  to 
be  applied  as  far  as  may  be  necessary,  to  pay  the  expenses  of  the 
slayes  to  Liberia ;  and  what  is  left,  to  be  equally  diyided  among  them. 
The  codicil  contains  this  clause:  '<  I  will  and  direct  that  all  my  money, 
which  shall  be  deposited  in  the  Bank  by  my  executors,  as  in  my  will 
is  directed,  shall  be  applied,  used  and  appropriated,  by  my  executors, 
to  the  same  object   and  to  the  same  uses  and  purposes,  as  the  money 
arising  from  my  Spring  Hill  tract  of  land,  is  willed  and  directed  to  be 
used  in  my  will,  of  March  24th,  1845."    Should  the  Gooaty  Court 
fail  to  make  the  appointment  requested,  the  executors  are  charged 
with  the  duty  of  carrying  out  his  purpose,  in  regard  to  his  alavea; 
and  the  testator  further  directs  that  *'  the  money  so  deposited  in  the 
Bank  from  the  sale  of  my  land  and  lotr,  together  with  any  remaining 
money  of  my  estate  that  is  not  otherwise  disposed  of,  after  all  ex- 
penses are  paid,  to  be  diyided  equally  with  my  negroes  that  go  to 
Liberia."    Held : 

1.  That  the  wife  has  no  right  to  any  profits  made  npon  the  ftmds 
giYen  to  the  slayes  before  their  emancipation ;  but  the  same  go  io 
the  slaves.  The  fund  is  not  to  be  used,  but  if  used  and  profits  ac- 
crue, they  belong  to  the  slaves. 

2.  That  the  codicil  places  the  other  funds  directed  to  be  depoaitMl 
in  Bank,  precisely  upon  the  same  ground  as  that  derived  fh>m  the 
Spring  Hill  property,  and  are  to  enure  to  the  benefit  of  the  alavea  at 
the  death  of  their  mistress,  except  so  far  as  may  be  necessary  for  the 
support  of  the  family,  including  the  slaves,  after  applying  the  pro- 
ceeds of  their  labor  and  the  rt;nts  of  lands.  Sievetuon  atid  wife  v- 
Harriton  et  al.^  729. 

23.  Corutruetion  of.  Cfrediiora.  The  testator  directed  that  his  property 
be  kept  together  by  his  executors,  and  managed  by  them  until  bis 
youngest  child  should  arrive  at  the  age  of  twenty-one  years.  Thej 
were  clothed  with  full  power  to  sell  any  of  the  property  and  pur- 
chase other  property;  or  exchange  property, .having  the  same  power 
as  the  testator,  to  manage  the  estate  for  the  benefit  of  his  children. — 
He  directed,  when  his  youngest  child  arrived  at  the  age  of  twent  j 
one  years,  that  the  property  be  equally  divided  between  his  children 
and  the  decendants  of  such  as  died.    Held : 

1.    That  the  interests  of  the  respective  devisees  and  legatees  vrere 
not  to  be  severed  fh>m  the  mass  of  the  estate,  or  to  be  enjoyo«l  in 
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session  notil  tie  yonngeet  child  arriTed  at  the  age  of  twenty-one 
yeare^ 

2.  That  the  entire  estate  is  placed  in  the  ezolnsiTO  poBsesBion^  and 
under  the  control  of  the  exeontors,  with  an  unlimited  power  to  man- 
age it}  until  the  youngest  child  shall  attain  his  taW  age ;  and  then  it 
is  to  be  equally  divided  between  the  surriTing  children,  and  the  de- 
scendants of  children  who  may  have  died,  leaving  children  surriTing 
them. 

8.  That,  as  neither  of  the  children,  haye  a  right  to  demand  that 
he  shall  be  let  into  the  possession  of  his  share  of  the  estate,  until  the 
youngest  chil^,  arrives  at  age,  a  creditor  of  either  child,  seeking  to 
subject  his  share  to  the  satisfaction  of  his  debt,  can  stand  on  no  high- 
er or  different  ground ;  and  cannot  obtain  possession  of  a  share  sold 
until  the  happening  of  that  event.  Perhint  and  wife  v.  Clack  et  al., 
786. 

See  CHA]reBB.T  JunisnicnoH.     Fkbxdox.    Msskb  Pbofits.    Bale 
or  Rkal  Bstatb.    Trust  and  Tbubtbx.    Winow. 

WITNESS. 

1.  IMdenee,  When  a  pairty  to  the  record  competent.  Code,  {  8810. 
Prior  to  the  adoption  of  the  Code,  a  party  to  the  record,  although 
not  interested,  was  an  incompetent  witness.  This  general  principle  is 
so  far  changed  ^by  section  8810  of  the  Code,  as  to  render  a  person  a 
competent  witness,  although  his  name  is  used  as  a  party  on  the  record, 
if  he  has  no  legal  interest  in  the  sublet  matter  of  the  suit  But 
if  he  is  interested  in  the  subject  matter,  he  is  incompetent,  not  only 
upon  general  principles,  but  under  the  provisions  of  the  Ck>de. 
Barton  Y.  Cbpe^  167. 

2.  Same,  Same.  BiUt  and  notee.  Tranter  by  deUoery,  Liability  <if 
payee.  If  the  payee  of  a  note  transfer  the  same  by  delivery,  without 
indorsement,  there  is  an  implied  warranty  that  the  note  is  not  forged 
or  fictitious ;  and  if  its  genuiness  is  put  in  issue  by  the  plea  of  non  eei 
faettmih  the  payee  and  his  wife  are  incompetent  witnesses.  In  the  ab- 
sence of  fraud  or  a  special  undertaking,  the  payee  is  not  liable,  if  the 
maker  of  the  note  prove  to  be  insolvent.    Ibid. 

8.  When  intereet  diegwtUfiee.  Evidence.  If  a  witness  has  no  more 
private  or  pertonal  interest  in  the  subject  matter  of  the  suit,  than 
any  other  inhabitant  or  citisen  of  the  county,  he  is  competent.  In 
such  case  his  interest  is  too  remote,  contingent  and  minute  to  dis> 
qualify  him.    BtOl  v.  the  Juetieee  of  €Me$  County,  688. 

4.  Patty  to  the  record.  Juetieee  of  the  County.  Corporation.  A  suit 
by  the  Justicea  of  the  County  Court  isy  in  legal  effect,  a  suit  by  the 
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coanty,  which  is  a  pablie  corporation ;  and  it  is  this  corporation  that 
is  the  party  to  the  record.  The  Justices  have  no  private  interest  in 
the  suit,  and  their  names  may  be  rejected  as  surplusage ;  and  any 
one  of  the  Justices  is,  in  such^ase,  a  competent  witness.    IbitL 

See  Crimihal  Law.    Evidknos.    Jorors.    Practicx  and  Pueabixo. 
Will. 

WRIT  OF  ERROB. 

1.  MotUm  to  ditmi9i.  SecUom  8188  qf  ike  Code.  Ootutmetion  ^.  A 
writ  of  error  is  regarded  in  law  as  a  new  soit,  and  like  all  other  suits, 
may  be  commenced  by  the  party  at  his  o?m  peril  without  notice  to  the 
adverse  party.  Hence,  it  is  not  necessary  to  give  the  five  days'  notice 
required  by  section  8188  of  the  Code  before  applying  for  the  writ 
Bnt|  as  in  all  other  suits,  the  opposite  party  must  haye  a  day  in  Court 
to  make  his  defence ;  and  he  must  have  notice  of  the  pendency  of  the 
suit  in  the  Supreme  Court,  at  least  Ave  days  before  it  is  heard.  J^ur- 
gin  ▼.  Spwrgin,  28. 

2.  Mode  ^  obtaimnff  tie  wrU.  There  are  sereral  aiodes  of  obtahung  a 
writ  of  error :  By  simply  filing  a  transcript  of  the  record  witk  the 
Clerk  of  the  Supreme  Geurt  and  giving  bond;  or  by  appli- 
cation to  the  Court  in  torn  time ;  or  to  one  of  the  Judges  in  va- 
oation*    HwL 

8.  Time  witkin  which  it  mu$l  he  emptied  for,  A  writ  •f  error  must  be 
obtained  from  the  Clerk  within  one  year  after  the  judgment  or  decree, 
sought  to  be  roTersed,  is  rendered.    Und 

See  Appbal. 


^V.^;.^. 
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